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Wednesday 20 January 2010 

 
The Commission will meet at 10.00 am in Committee Room 3.  

1. Decisions on taking business in private: The Commission will consider 
whether to take agenda item 3 in private.  

2. Public Services Reform (Scotland) Bill: The Commission will take evidence 
from— 

Avril Coats, Head of Public Appointments

3. Consideration of evidence: The Commission will consider the evidence heard 
at agenda item 2.  

 

 
Terry Shevlin 

Secretary to the Commission 
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Scottish Commission for Public Audit 
 

1st Meeting 2010, Wednesday 20 January 2010 
 

Public Services Reform (Scotland) Bill 
 
 
Purpose  
 

1. At its meeting on 20 January 2010, the Commission will take evidence 
from Scottish Government officials on issues connected to the Public 
Services Reform (Scotland) Bill that are of relevance to the SCPA. This 
paper contains various correspondence and written evidence that will 
help to inform members’ questioning of officials. 

 
Background  
 

2. In its written submission to the Finance Committee on the Bill 
(contained in Annexe A, page 4), the SCPA broadly welcomed 
measures being proposed that were of relevance to the Commission. 
The submission did, however, highlight two issues that it considered 
were worthy of further scrutiny: powers contained in part 2 of the Bill 
and the role of the Office of the Commissioner for Public Appointments 
in Scotland (OCPAS). The rest of this paper provides an update on 
these issues, following the Parliament’s recent decision to agree to the 
general principles of the Bill. The Finance Committee is expected to 
commence its stage 2 scrutiny of the Bill at its meeting on 26 January.  

 
Part 2 of the Bill 
 

3. In terms of part 2 of the Bill, the SCPA’s written submission said: 
 

“Part 2 of the Bill proposes to grant significant powers to the 
Scottish Ministers to bring forward in subordinate legislation 
proposals to make “further necessary and proportionate 
changes to the landscape of public bodies and public functions 
…. and to remove or reduce unnecessary burdens throughout 
the Scottish economy in devolved areas”. 

   
“we note that the SCPA is included in the list of public bodies in 
Schedule 3. We note that a number of witnesses to the Finance 
Committee have argued that it is inappropriate for bodies which 
are responsible to the Parliament rather than the Scottish 
Government (or whose primary role is to give some kind of 
scrutiny assurance to the Parliament) to be subject to 
modification by subordinate legislation in this way. We believe 
that the SCPA falls squarely into this category and that the form 
and functions of the SCPA as set out in primary legislation are 
fundamental to its nature and independence. The role of the 
SCPA is to provide assurance directly to the Parliament that 

 1



SCPA/S3/10/1/1  

Audit Scotland (whose budget is top-sliced from the Scottish 
Consolidated Fund specifically so that it is seen to be 
independent of Government) is using its resources in an efficient 
manner. We believe that it would be inappropriate for the 
Scottish Government to be perceived as able potentially to 
undermine the SCPA’s independence by modifying its operation 
and so we are opposed to the SCPA being included in Schedule 
3.” 

 
4. Recent correspondence from the Cabinet Secretary for Finance and 

Sustainable Growth to the Convener of the Finance Committee 
(contained in Annexe B, page 7) set out the Scottish Government’s 
intention to amend these provision at stage 2: 

 
“I believe that the best way forward would be to retain 
Parliamentary bodies in Schedule 3, including Audit Scotland 
and the Scottish Commission for Public Audit as well as the 
various parliamentary commissioners and ombudsmen, but to 
bring forward amendments at Stage 2 to provide that in relation 
to these bodies the power to initiate proposals for an Order 
under Part 2 of the Bill should rest with the Scottish 
Parliamentary Corporate Body (SCPB) rather than Ministers.” 

 
Role of OCPAS 
 

5. The second relevant issue highlighted in the Commission’s submission 
concerned OCPAS: 

 
“it has been suggested that OCPAS should be given a formal 
role in the recruitment of independent non-executive members 
of the Audit Scotland board, by amending the Act establishing 
OCPAS to make Audit Scotland subject to its jurisdiction. Such a 
role for OCPAS would not change the proposed future 
responsibility of the SCPA to appoint three members of Audit 
Scotland’s board. It would simply mean that the process would 
need to follow OCPAS guidance and involve an OCPAS 
assessor to verify the process. We note that involvement of 
OCPAS would have a cost implication that should be clearly 
understood before such a provision is agreed. However, the 
SCPA would welcome an amendment to the Public Services 
Reform Bill to involve OCPAS in its proposed responsibilities 
under section 98. We are not aware of whether OCPAS has 
been consulted on this possibility.” 

 
6. Recent correspondence from a Scottish Government official (contained 

in Annexe C, page 10) has suggested that the Scottish Government’s 
preferred option is for appointments to be made in a way that reflects 
the spirit of the OCPAS code of practice but without any statutory 
underpinning. 
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7. The Commission sought a written view from OCPAS on this matter, 
particularly the Scottish Government’s proposed approach, and its 
response is contained in Annexe D, page 12. 

 
Other written evidence  
 

8. In addition to the documentation mentioned above, Audit Scotland has 
submitted written evidence, which is contained in Annexe E, page 14. 

9. The convener also invited the Presiding Officer, on behalf of the SPCB, 
to provide his views on the matters contained in this paper. The 
Presiding Officer responded to say that the SPCB will look at these  
matter at its meeting on 20 January when it will then be in a position to 
provide a response. 

 
 
Terry Shevlin,  
Secretary to the Commission,  
January 2010. 
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Annexe A 
 

Scottish Commission for Public Audit 
Convener: Angela Constance MSP 

 
 
Mr Andrew Welsh MSP 
Convener 
Finance Committee 
The Scottish Parliament 
c/o Clerk to the Committee 
by e-mail 

1 October 2009

 
Dear Andrew 
 
Public Services Reform (Scotland) Bill 
 
Thank you for your invitation to the Scottish Commission for Public Audit 
(SCPA) to provide comments on the provisions in the Public Services Reform 
(Scotland) Bill. The role of the SCPA is to scrutinise the budget of Audit 
Scotland, and our comments concentrate on issues related directly to that 
role. 
 
We note that the Finance Committee has received written and oral evidence 
from the Auditor General, the Audit Scotland Board and the Accounts 
Commission. The issues covered by that evidence include matters which the 
SCPA has previously considered in some depth during our review of the 
corporate governance arrangements of Audit Scotland, published in October 
2008. 
 
We welcome the provisions in section 98 of the Bill, namely: 

• 98(2) – to provide that it will be the SCPA which in future appoints 
three members of the five-person Audit Scotland board rather than 
them being appointed by the other two members (the Auditor General 
and the Chair of the Accounts Commission). 

• 98(8) – to provide that the SCPA will determine the terms and 
conditions of those three members, that their term of appointment will 
be for three years with the possibility of this being renewed once and 
that the SCPA will appoint one of those three to chair the board. 

• 98(4) – to provide for future holders of the post of Auditor General to be 
appointed on a single non-renewable eight-year term. 

• 98(7) and 98(9)(b) – to provide for the defence of privilege against 
defamation proceedings to be extended to the reports of the Auditor 
General and to the proceedings of the SCPA.   

 
All of those provisions accord with recommendations made by the SCPA in its 
2008 report. 
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We are aware that some evidence to the Finance Committee has suggested 
that the SCPA should take over responsibility for determining the Auditor 
General’s salary and terms and conditions from the SPCB. It is suggested that 
this responsibility currently raises at least a perceived conflict of interest for 
the SPCB in that it is a body audited by the Auditor General.  
 
The SCPA considered this issue in 2008. We were, and remain, concerned 
that taking on this role would potentially change the nature of the SCPA and 
its relationship with Audit Scotland. We do not believe that such a 
responsibility would fit with our role of holding Audit Scotland (and by 
extension the Auditor General as accountable officer for Audit Scotland) to 
account. We are not persuaded that, given the mechanisms it has put in place 
for deciding issues of salary and terms and conditions, there is a credible 
concern about the ability of the SPCB to undertake its responsibilities in this 
area without conflict of interest. Any advantage that might be perceived by 
passing the responsibility to the SCPA would appear to be illusory as the 
SCPA would need to rely on advice from the same sources as does the 
SPCB. The SCPA, therefore, favours no change being made to the SPCB’s 
responsibilities in respect of the Auditor General. For clarification, I should 
point out that we also recommend no change in the process by which the 
Auditor General is selected and appointed. 
 
We are also aware that it has been suggested that the Office of the 
Commissioner for Public Appointments in Scotland (OCPAS) should be given 
a formal role in the recruitment of independent non-executive members of the 
Audit Scotland board, by amending the Act establishing OCPAS to make 
Audit Scotland subject to its jurisdiction. Such a role for OCPAS would not 
change the proposed future responsibility of the SCPA to appoint three 
members of Audit Scotland’s board. It would simply mean that the process 
would need to follow OCPAS guidance and involve an OCPAS assessor to 
verify the process. We note that involvement of OCPAS would have a cost 
implication that should be clearly understood before such a provision is 
agreed. However, the SCPA would welcome an amendment to the Public 
Services Reform Bill to involve OCPAS in its proposed responsibilities under 
section 98. We are not aware of whether OCPAS has been consulted on this 
possibility. 
 
Finally, we are aware that Part 2 of the Bill proposes to grant significant 
powers to the Scottish Ministers to bring forward in subordinate legislation 
proposals to make “further necessary and proportionate changes to the 
landscape of public bodies and public functions …. and to remove or reduce 
unnecessary burdens throughout the Scottish economy in devolved areas”. 
The Scottish Government has suggested that this allows rapid changes 
without the need for primary legislation, and that the powers would be subject 
to a number of limitations and safeguards. All public bodies listed in Schedule 
3 of the Bill would be subject to having their constitution or functions modified 
under these powers.  
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The SCPA makes no comment on the proposed powers themselves. 
However, we note that the SCPA is included in the list of public bodies in 
Schedule 3. We note that a number of witnesses to the Finance Committee 
have argued that it is inappropriate for bodies which are responsible to the 
Parliament rather than the Scottish Government (or whose primary role is to 
give some kind of scrutiny assurance to the Parliament) to be subject to 
modification by subordinate legislation in this way. We believe that the SCPA 
falls squarely into this category and that the form and functions of the SCPA 
as set out in primary legislation are fundamental to its nature and 
independence. The role of the SCPA is to provide assurance directly to the 
Parliament that Audit Scotland (whose budget is top-sliced from the Scottish 
Consolidated Fund specifically so that it is seen to be independent of 
Government) is using its resources in an efficient manner. We believe that it 
would be inappropriate for the Scottish Government to be perceived as able 
potentially to undermine the SCPA’s independence by modifying its operation 
and so we are opposed to the SCPA being included in Schedule 3.  
 
We note that similar concerns are raised by the inclusion of Audit Scotland 
itself in Schedule 3, and are aware that other witnesses have already raised 
this issue with the Finance Committee. The SCPA’s role already allows it 
sufficient means to provide assurance that Audit Scotland is using resources 
in a way that is as economic, efficient and effective as possible and that any 
changes to improve efficiency can be readily achieved without the need for 
legislation. 
 
I hope these comments are helpful. 
 
Yours sincerely 
 

      Angela Constance MSP 
Convener 
 
 

 6



SCPA/S3/10/1/1  

Annexe B 
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Annexe C: correspondence from Scottish Government officials  
 

Dear Terry  

I promised to provide you with some background and outline of the 3 options 
presented to the Cabinet Secretary for Finance and Sustainable Growth. 

Background 

Para 171 of the Finance Committee's stage 1 report recommends that the 
Scottish Government considers and responds on the possibility of making 
appointments to Audit Scotland board subject to the jurisdiction of OCPAS. 
This recommendation derived from a suggestion by the Chair of the Accounts 
Commission and the Auditor General that OCPAS should be given a formal 
role in the recruitment of the three other (non-executive) members of the Audit 
Scotland board by amending the Public Appointments and Public Bodies etc. 
(Scotland) Act 2003 to make Audit Scotland subject to its jurisdiction.  

The current remit of OCPAS does not extend to appointments made by other 
bodies i.e. ones which are not appointed by Scottish Ministers. OCPAS 
currently have 79 public bodies within their remit.  

HR Public Appointments provide advice and support for all OCPAS regulated 
public appointments and for the majority of appointments not regulated by 
OCPAS. Unregulated bodies we provide advice and support to include the 
Standards Commission, Police Complaints Commission for Scotland, 
Disclosure Scotland, Mental Health Tribunal for Scotland and Waterwatch 
Scotland. 

An outline of the three options provided to the Cabinet Secretary for Finance 
and Sustainable Growth are detailed below: 

Options 

1:      Extend the Commissioners remit.  

It is possible to carve in to the Public Appointments and Public Bodies etc. 
(Scotland) Act 2003 inclusion of the appointment of the three other members 
of Audit Scotland by the SCPA into the remit of the Commissioner i.e. a 
bespoke provision just for these particular appointments. However, the remit 
of the Commissioner's existing functions is to only scrutinise appointments, or 
nominations for appointment, made by Scottish Ministers. It does not currently 
extend to public appointments made by other bodies including appointments 
made by NDPBs.  

If the appointments that SCPA make to Audit Scotland are made subject to 
scrutiny by OCPAS, the Commissioner can report non-compliance with its 
code of practice to Parliament and insist that no appointment is made until 
Parliament has considered the matter.  From a public perspective there is a 
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likely perception this is not the most effective approach when looking at 
weighing the resource implications against assurance/accountability. It may 
appear to the public that Parliament is being reported to Parliament which 
could be confusing and raise more questions than answers with regard to the 
SCPA and Audit Scotland. 

2:      Review as part of RSSB Committee Bill 

Following the report of the Review of the SPCB Supported Bodies Committee, 
a Bill will be introduced in Parliament at end of January.  This Bill includes the 
establishment of a new body, Public Life and Appointments Commission 
Scotland.  This new body will subsume the functions of OCPAS, Scottish 
Parliamentary Standards Commissioner and Chief Investigating Officer. There 
will be two distinct Commissioner roles within the Commission, one covering 
public appointments and the other covering Parliamentary Standards/Chief 
Investigating Officer. 

This could be an appropriate forum to consider and debate any substantive 
changes to the Commissioner's remit. However it would still raise the issues 
as detailed at option 1 but would give Parliament a chance to discuss and 
debate further. 

3:      Follow spirit of OCPAS Code 

Through discussion with SCPA invite them to commit to making these 
appointments in a way that reflects the spirit of the OCPAS Code of Practice 
but without any statutory underpinning, thereby leaving it to Parliament to 
satisfy itself that these non-executive appointments are made in an 
appropriate way by the SCPA.   HR Public Appointments would provide 
support and advice through the process to SCPA including developing 
customised public body documentation as they currently do with both 
regulated and unregulated public bodies.  It would then be for the Parliament 
to assess whether the appointments were properly made by SCPA. 

Concerns from individuals who went through the process or from the general 
public can still be reported through the appropriate channels such as, directly 
to Parliament, SPCB, Scottish Ministers, MSPs, SPSO etc. 

The Government's preference is therefore to open discussions with SCPA to 
adopt option 3.   

Kind regards  

Avril Coats  

Head of Public Appointments  
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Annexe D – correspondence from OCPAS 

Dear Terry 
 
Many thanks for your e-mail and enquiry. I understand that my colleague, 
Corryne MacLean, briefly discussed your request for a written view on the 
issue of OCPAS regulation of appointments to the Audit Scotland board. I am 
now responding formally to your request. 
 

1. The office of Commissioner for Public Appointments in Scotland was 
established by the Public Appointments and Public Bodies etc. 
(Scotland) Act 2003 (the 2003 Act). The 2003 Act required the 
Commissioner to prepare and publish a Code for the regulation of 
appointments (or recommendations for appointment) by the Scottish 
Ministers to a range of public bodies in Scotland. This Code, in force 
since April 2006, is entitled the Code of Practice for Ministerial 
Appointments to Public Bodies in Scotland. 

 
2. Schedule 2 to the 2003 Act lists those bodies that the Commissioner 

regulates appointments to. The 2003 Act makes it clear that the power 
to amend schedule 2 by, for example, adding or removing bodies from 
the Commissioner’s remit is a matter for the Scottish Ministers (not the 
Commissioner). Such amendments are made by order. The 2003 Act 
also makes it clear that the Scottish Ministers may by order confer or 
remove any function of the Commissioner in relation to appointments to 
the boards of the bodies listed in the schedule. 

 
3. I understand from your e mail that the Scottish Commission for Public 

Audit, and not the Scottish Ministers, will be appointing non-executive 
members to the board of Audit Scotland. Neither the 2003 Act nor the 
Code as they are currently written make reference to any provision for 
the Commissioner to regulate appointments (or recommendations for 
appointment) made by bodies or individuals other than the Scottish 
Ministers. Amendments to both the 2003 Act and the Code may 
therefore be required to achieve the proposed regulation in this case. 
We have not sought legal advice on this issue but this may be required. 

 
4. The Scottish Government’s proposed approach for these appointments 

reflects a section of the Code entitled, “Use of the Code as guidance”. 
This states: 

 
“The Commissioner recognises that unregulated bodies may use the Code as 
guidance. In such instances, the OCPAS regulated logo may not appear in 
publicity or other materials relating to the appointment round. Leaflets and 
other information about OCPAS may not be included in the application pack.” 
 

5. The Commissioner has no view on the appropriateness or otherwise of 
her regulation of the appointments in question. 
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6. If the appointments are not regulated, and are made “in a way that 
reflects the spirit of the OCPAS Code”, there are some key issues of 
which the SCPA should be aware. Applicants and the public more 
generally should not be led to infer that the appointments are regulated 
because: 

 
• complainants will have no recourse to the Commissioner if they 

have concerns and  
• the Commissioner will have no remit or power to investigate 

appointments made to the body if concerns about the 
appointments are raised.  

 
7. Even should the SCPA wish to, it would be unable to wholly comply 

with parts of the Code if it decided to make unregulated appointments 
in a way that reflects the spirit of the Code. For example, the Code 
requires regulatory oversight of each appointments process by an 
OCPAS Assessor. The OCPAS Assessor is the Commissioner’s 
representative during appointments exercises. OCPAS Assessors are 
contractually prevented from overseeing unregulated appointments 
exercises.    

 
I hope that this is helpful to you but please don’t hesitate to get in touch if you 
need more information. 
 
 
Kind regards, Ian 
 
Ian Bruce 
Compliance Manager 
Office of the Commissioner for Public Appointments in Scotland 
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Annexe E - correspondence from Audit Scotland 

Ms Angela Constance MSP 
Convener 
Scottish Commission for Public Audit Scotland  
Room T3.60 
The Scottish Parliament 
Edinburgh 
EH99 1SP 
 

13 January 2010 
 

 
 
Dear Convener 
 
Public Services Reform (Scotland) Bill 
 
Thank you for your letter of 8 January about the Bill and requesting views from 
Audit Scotland about proposals for an Order making power and the role of 
OCPAS. I am pleased to offer some comments on these matters 
 
Proposals for an Order making power 
 
In our submission to the Finance Committee at Stage 1 of the Bill Audit 
Scotland made the following statement: 
 
“While we recognise that the provisions are designed to provide an efficient 
way of making future changes to the public sector landscape, there is a 
potential risk that such changes could reduce the transparency of public 
policy-making, and the independence of these bodies in the way in which they 
conduct their activities.  This risk is mitigated, but not eliminated, by the 
safeguards built into the Bill including requirements to consult affected bodies, 
a requirement for an explanatory paper to Parliament including information on 
representations received and a requirement that such secondary legislation is 
subject to an affirmative vote in the Parliament.” 
 
The Cabinet Secretary has now proposed to retain Audit Scotland within 
Schedule 3 to the Bill but that the power to initiate proposals for an Order 
should reside with the SPCB rather than Ministers. The SPCB is, as you are 
aware, audited by Audit Scotland and the audit opinion is signed personally by 
me.  The proposed change would give an audited body, in this case the 
SPCB, powers to make changes to its auditors and what they do.  I am 
personally confident that the SPCB would use this power responsibly but the 
change would be a break with an important principle of public audit that 
auditors must be independent of the bodies being audited.  The principle has 
been agreed and accepted by the Scottish Parliament, the Scottish 
Government and the Scottish Executive 
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The SCPA was established under the Public Finance and Accountability 
(Scotland) Act 2000 to oversee Audit Scotland.  It is well suited to this role 
because it is not a spending body audited by Audit Scotland on behalf of the 
Auditor General.  It might be helpful to refer to the recommendation of the 
Financial Issues Advisory Group on this issue.  To quote from their report, 
 
 
 
“FlAG is of the view that a small Public Audit Commission should be
established by the Scottish Parliament. This Commission would not be able to 
direct the work of the AGS (who must have guaranteed independence both
from Parliament and the Executive) but instead would consider general
questions of accountability and audit, such as the resources that the
Parliament should allocate to audit. It would also appoint auditors for the AGS 
and for Audit Scotland.” 
 
Consistent with the principles laid out by the FIAG and accepted by 
Parliament it might be appropriate for the Commission to consider whether, if 
Audit Scotland is to remain on Schedule 3, the Commission might assume the 
initiation role. 
  
Role of OCPAS 
 
Audit Scotland notes that the Scottish Government does not support giving 
OCPAS a statutory role but I am not clear why the Government has come to 
that view.  In my opinion, supported by the Board, confidence in the 
appointments process would be strengthened if OCPAS had a formal role 
which was recognised and understood in Parliament, the Scottish 
Government, and the wider public.  I am unclear about the problems 
envisaged in putting such an arrangement in place.  
 
I trust that this information will be helpful but please let me know if you would like 
anything further. 
 
Yours sincerely 
 
 
R W Black 
Auditor General for Scotland 
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