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SCOTLAND BILL COMMITTEE 
 

AGENDA 
 

4th Meeting, 2011 (Session 3) 
 

Tuesday 1 February 2011 
 
The Committee will meet at 2.15 pm in Committee Room 2. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 3 in private. 
 
2. Scotland Bill (UK Parliament legislation): The Committee will take evidence 

from— 
 

Jeremy Peat, former BBC Trustee for Scotland; 
 

and then from— 
 

Sir John Arbuthnott, former Chair of the Arbuthnott Commission on 
Boundary Differences and Voting; 
 
Mary Pitcaithly, Chair, and Chris Highcock, Secretary, Interim Electoral 
Management Board; 
 

and then from— 
 

Dr Colin Shedden, Director, BASC Scotland; 
 
Tom Ewing, Temporary Assistant Chief Constable, Fife Constabulary, 
representing ACPOS; 
 

and then from— 
 

Neil Greig, Director of Policy and Research, Institute of Advanced 
Motorists; 
 
Kathleen Braidwood, Road Safety Officer, RoSPA Scotland; 
 
Phil Flanders, Director, Scotland and Northern Ireland, Road Haulage 
Association; 
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and then from— 
 

Professor Sir David Edward, KCMG, QC, FRSE, Emeritus Professor of 
Law, University of Edinburgh; 
 
Mr Richard Keen Q.C, Dean of Faculty, and Mr James Wolffe Q.C, Faculty 
of Advocates; 
 
Christine O'Neill, Partner, Brodies and Convener of the Constitutional Law 
Sub-Committee of the Law Society of Scotland; 
 
Michael Clancy, Director of Law Reform, Law Society of Scotland. 
 

3. Work programme: The Committee will review its work programme. 
 
 

Steve Imrie 
Clerk to the Scotland Bill Committee 

Room TG.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5207 

                                                                Email: stephen.imrie@scottish.parliament.uk

mailto:stephen.imrie@scottish.parliament.uk


SCO/S3/11/4/A 

The papers for this meeting are as follows— 
 
Agenda Item 2  

Written evidence 
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Scotland Bill Committee  
 

4th Meeting, 2011 (Session 3), Tuesday 1 February 2011 
 

Written evidence 
 

Background 
 
1. The attached written evidence (see Annex A) has been received from today’s 

witnesses. The Committee’s call for evidence and the key questions asked can be 
found in Annex B. 
 

2. Members may also wish to note that all of the written evidence received so far that 
has been processed is available online at: 
 
http://www.scottish.parliament.uk/s3/committees/scotBill/ScotlandBill.htm
 

      
Stephen Imrie 

Clerk to the Committee 
January 2011 

http://www.scottish.parliament.uk/s3/committees/scotBill/ScotlandBill.htm
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SUBMISSION BY THE BRITISH ASSOCIATION FOR SHOOTING AND 
CONSERVATION (BASC), SCOTLAND  
 
BASC Scotland, as the largest shooting organisation in the country with over 10,000 
members, wishes to make comment to the Scotland Bill Committee on the provisions in 
the Scotland Bill and the relevant LCMs.  Our comments are also reflective of the views 
of out wider membership in the UK (over 130,000 individuals) who have an interest in 
Scottish affairs since many come to Scotland to shoot, and could be inconvenienced or 
even prohibited from doing so if certain categories of firearms (air-weapons) were to be 
regulated or licensed. 
 
We will confine our comments to the areas where we have specific expertise and where 
our members’ interests could be affected.  We are happy to adopt the key questions 
that were raised in this call for written evidence. 
 
RESPONSE 
 
Q1. The aims of the Scotland Bill and the White Paper (Strengthening Scotland’s 
Future) are that it will ―enhance the financial accountability of the Parliament and 
Government in Scotland, improve working arrangements between Westminster and 
Holyrood Parliaments and Governments, and extend the powers and functions of the 
Scottish Parliament and the Scottish Government.― In your view, do the proposals in 
the Bill and the White Paper achieve these purposes? 
 
A. While we accept that many of these aims may be achieved by this Bill we do not see 
how the proposed changes to air-weapons will “improve working arrangements between 
Westminster and Holyrood Parliaments and Governments”. 
 
Transferring authority over one group of firearms (air-weapons) from Westminster to 
Holyrood but reserving all others will inevitably cause confusion and uncertainty.  In 
addition, having responsibility for one group of firearms but not the rest will lead to 
disproportionate restrictions  
 
Finally, we note that the recent Home Affairs Committee report on Firearms Control 
(2010) did not agree with the immediate incorporation of low-powered air weapons into 
the firearms licensing regime.  Neither does BASC. Recognition was also given to the 
falling number of air weapon offences in England and Wales since 2003/04, a point that 
we shall return to. 
 
Questions 2 – 8 No comment. 
 
Q9. In terms of the non-financial aspects of the Scotland Bill, a number ofchanges, 
including changes to the legislative powers of the ScottishParliament and the powers of 
the Scottish Ministers, have beenoutlined. What is your view of these in general terms? 
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A. Devolving legislative powers over low-power air-weapons to Scottish Ministers is the 
main change that BASC fundamentally disagrees with.  Our secondary concern is that 
Ministers, and indeed individual MSPs, have not given any clear indication of what, if 
anything, they intend to do with such powers.   
 
After the death of Andrew Morton there were many calls for all air-weapons to be 
banned, followed by discussion over a possible licensing system.  Such a system was 
rejected by ACPOS at the First Minister’s Firearms Summit in May 2008 and was 
criticised by BASC as well, on the grounds that there may be as many as 500,000 air-
weapons in Scotland and that it would be impossible or prohibitively expensive to try to 
licence them all. This could directly affect responsible users of air-weapons but have no 
effect upon existing law-breakers. Under Question 10 we will give further reasoning why 
we feel that transferring such powers to Scottish Ministers is misguided. 
 
Q10. Additionally, do you have any specific views on the proposed changes to speed 
limits, drink driving limits, air-weapons and other matters (e.g .Scottish Crown Estate 
Commissioner, BBC Trust etc.)? 
 
A. One of the commonly-quoted reasons for the proposed changes to air-weapons in 
Scotland was the misunderstanding that crimes and offences involving firearms were 
increasing and that Scotland had a “particular problem” with air-gun crime.   
 
The regularly produced “Recorded Crimes and Offences Involving Firearms in Scotland” 
reports from the Scottish Government clearly show the true picture. 
 
In 2009-10 the number of recorded crimes and offences involving firearms in Scotland 
was “the lowest reported total for the ten year period covered by this bulletin”.  There 
were 839 crime and offences reported, 12% lower than the previous year, which itself 
was 17% lower than the year before.  Consequently, firearms offences in Scotland are 
decreasing, not increasing. 
 
With respect to “air-weapons” this decrease is equally significant.  Between 1981 and 
1996 all year, bar one, reported over 1,000 offences involving air-weapons in Scotland.  
(This peaked at 1,363 offences in 1985.) 
 
Over the past ten years the numbers of offences have fluctuated, as the following table 
shows.  What is evident is that over the past four years there have been three 
successive declines in the number of offences reported, evidence indeed that the 
Police’s enforcement of current legislation and education campaigns, such as those 
organised by BASC and by Scottish Government, are both having an effect. 
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Year   Offences recorded involving air weapons 
 

2001 566 
2002 404 
2003 329 
2004 436 
2005 486 
2006 618 
2007 683 
2008 575 
2009 441 
2010 426 

 
 
(Although subtly different recording criteria have been used over these periods (with 
changes in 1991 and 1992) what is clear is that, in recent years, the number of offences 
involving air weapons has declined and are at level significantly lower than in previous 
decades.) 
 
We feel that this evidence further negates the need for further regulation of air-weapons 
in Scotland, and therefore negates the need for the transfer of these powers. 
 
Finally, if these powers over air-weapons were to be utilised via some sort of regulatory 
or licensing regime there would be an immediate difference in law relating to possession 
and use between Scotland and England.  We cannot conceive how complex and 
expensive this would prove to be to allow those wishing to come to Scotland to shoot 
competitively with air-weapons, or to shoot for sporting purposes, bringing sporting 
tourism revenue to Scotland, or for those resident in Scotland and already in possession 
of air-weapons for target shooting, sporting shooting, pest control or as part of a 
collection.  No financial impact assessment has yet been produced.    
 
Questions 11 – 12 No Comment 
 
Q13. What further changes to the powers for the Scottish Parliament not currently in the 
Scotland Bill would, in your view, further help to achieve the purposes of the Bill and 
should be considered by the UK Government for inclusion? 
 
A. BASC is supportive of both the Commission and Scottish Government (LCM(S3) 
30.1) that, with respect to the Marine environment, “nature conservation should be 
devolved to the Scottish Parliament at the earliest appropriate opportunity”. 
 
BASC Scotland 
January 2011 
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SUBMISSION FROM ACPOS  
 
1. I refer to your correspondence dated 16 December 2010 in connection with the 

above subject.  In relation to Key Question 10 within your call for views on the 
proposals contained within the Scotland Bill in which seeks comment to proposed 
changes to Air Gun legislation and drink driving limits, these matters have been 
considered by Operational Policing Business Area and Road Policing Business Area 
respectively.  I am now in a position to offer the following by way of comment. 

 
2. It has long been the view of ACPOS that Firearms Legislations is unnecessarily 

complex and difficult for the general public, Police and Licensing Authorities to 
understand and apply in a fair and proportionate manner.  Therefore any decision to 
introduce legislation, which would apply only to Air Weapons, would need to be 
considered extremely carefully to ensure that the aims of the legislation were 
constructed to achieve specific, reasonable objectives. 

 
3. The following are only an example of the issues that would seem reasonable to 

consider: 
 

• It is estimated there may well be as many as 500,000 air weapons held within 
Scotland.  Therefore any proposal to license all holders of air weapons would be 
very difficult and costly to introduce and place considerable additional pressure 
on existing resources.  Without full cost recovery such a proposal seems neither 
reasonable, nor proportionate within the current climate.  Should a licensing 
system be deemed worthy of introduction, it would seem reasonable to consider 
a Scotland wide amnesty in an effort to reduce the number of air weapons held.  
This would however impact on existing resources that would be responsible for 
the collation and destruction of any surrendered air weapons. 

• What application and vetting process would be applied to applicants for an Air 
Weapon certificate?  Logic would suggest any applicant for a certificate would 
need to satisfy the same, or very similar criteria to that for existing firearms and 
shot gun certificate holders. 

• How would an applicant demonstrate “Good Reason”? – If it is decided that a 
certification process is to be introduced, then it would seem reasonable to expect 
the applicant will require such level of reason and the absence of this would 
prevent the grant or renewal of a certificate.  Similarly there should be a 
revocation process for certificate holders whose conduct suggests there is, or 
may be, a threat to public safety or the peace. 

• Whilst Air Weapons are not as dangerous as Section 1 and 2 Firearms, it would 
remain necessary for acceptable security to be in place.  To this end, it would not 
seem unreasonable to require any and all air weapons to be secured within a BS 
gun cabinet or similar. 

• As with all other areas of law there will require to be exemptions to any new 
legislation, which may include issues such as possession and use by persons 
under 18 years of age and the use of a landowner’s weapons on their land. 
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• Given the ongoing discussions relative to the increase in fees for the grant or 
renewal of a firearms/shot gun certificate, it seems entirely reasonable that the 
fee for an air weapon certificate would provide full cost recovery.  As with existing 
certificate holders it would also seem reasonable to have coterminous 
applications, with all certificates having the same duration and expiry dates. 

 
4. The above list is merely illustrative of the many issues which would require careful 

and detailed consideration prior to the introduction of any new Air Weapon 
legislation. 

 
5. With reference to the proposed amendments to road traffic legislation, ACPOS has a 

clear position of ‘Don’t Drink and Drive’ and would therefore welcome the proposals 
contained within the Scotland Bill in relation to reduced drink drive limits which we 
would consider a step towards helping to save lives and prevent serious injury on 
Scotland’s roads. 

 
6. Furthermore, speeding is a major factor in many collisions and the Scottish Road 

Policing Framework details our commitment to reduce road casualties and reinforces 
our commitment to the Scottish Government’s Road Safety Framework to 2020, 
which sets stringent targets in relation to casualty reduction.  Whilst the obvious 
preference in these terms may therefore be to lower speed limits as opposed to 
increasing them, ACPOS recognises that different roads offer different levels of 
hazard and may therefore find offering blanket support or otherwise to an alteration 
of speed limits difficult. 

 
7. On each of the above issues, ACPOS would welcome the opportunity to participate 

in future consultations in regard to any proposed changes to legislation. 
 
8. I trust that the foregoing is of assistance to you at this stage. 
 
 
January 2011  
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SUBMISSION FROM THE ROYAL SOCIETY FOR THE PREVENTION OF 
ACCIDENTS (ROSPA)     
 
This response from RoSPA Scotland focuses purely on road safety issues.    
 
Question 
Q1. The aims of the Scotland Bill and the White Paper (Strengthening Scotland’s 
Future) are that it will ―enhance the financial accountability of the Parliament and 
Government in Scotland, improve working arrangements between Westminster and 
Holyrood Parliaments and Governments, and extend the powers and functions of the 
Scottish Parliament and the Scottish Government.― In your view, do the proposals in 
the Bill and the White Paper achieve these purposes? 
A. Yes.  RoSPA believes that the proposals in the Scotland Bill and the White paper 
have the potential to enable Scotland to introduce legislation which will lead the way in 
terms of road casualty reduction and which will have financial benefits to the nation.    
 
Q2. What is your view on the approach proposed in the Scotland Bill to substituting the 
revenue from taxes levied by the Scottish Parliament for some of the grant from the UK 
Government which presently supports the Scottish budget? 
A. No View 
 
Q3. What is your view of the proposal in the Scotland Bill for a Scottish rate of income 
tax levied on all income tax bands, and the reduction of UK income tax in Scotland by 
10p in the pound accordingly? How would this work, are the proposals effective and are 
the proposed inter-Governmental mechanisms adequate? 
A. No view 
 
Q4. How would the framework have performed over the recent downturn, particularly in 
the light of the significant shocks to tax revenues? Is the system robust to cope with 
such challenging periods and return Scotland to economic growth – if not, what 
frameworks are in place to address this 
A. No view 
 
Q5. What is your opinion of the proposals to create devolved taxes, Stamp Duty Land 
Tax and Landfill Tax, and the power to create new devolved taxes? 
A. No view 
 
Q6. Do you have a view on the proposed new borrowing powers set out in the Scotland 
Bill? 
A. No view 
 
Q7. What is your assessment of the plans for the implementation of this new financial 
system and the risks and costs associated with that and have the UK Government 
adequately quantified these? How would the proposals to revise the system of funding 
work in practice? Is there sufficient information provided yet to enable a full assessment 
of the proposed funding arrangements? What key decisions remain to be taken? 
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A. No view 
 
Q8. How do the proposals fit with systems from other jurisdictions –particularly in 
relation to more federal or quasi-federal countries? 
A. No view 
 
Q9. In terms of the non-financial aspects of the Scotland Bill, a number of changes, 
including changes to the legislative powers of the Scottish Parliament and the powers of 
the Scottish Ministers, have been outlined. What is your view of these in general terms? 
A. As a UK national organisation, RoSPA would like to see UK national legislative 
changes to help reduce road casualties.  However, we believe that this Scotland Bill has 
the potential to enable Scotland to lead the way on some significant aspects of casualty 
reduction which will have tremendous health and wellbeing benefits. 
 
Q10. Additionally, do you have any specific views on the proposed changes to speed 
limits, drink driving limits, air-weapons and other matters (e.g. Scottish Crown Estate 
Commissioner, BBC Trust etc.)? 
 
Drink  Driving 
A. RoSPA believes that the current drink drive limit of 80 mg per 100 ml of blood should 
be lowered to 50 mg per 100 ml of blood, and supported by wider powers for the police 
to conduct random breath tests. We believe that by far the best option is for this to be 
applied across the UK. 
 
However, we support recommendation 5.15 of the Calman Commission Report that that 
regulation-making powers relating to drink-driving limits be transferred to Scottish 
Ministers as we believe that this would enable Scotland to lower the drink drive limit, 
and set an example that the rest of the UK might follow. RoSPA responded to Sir Peter 
North review of Drink and Drug Driving Laws. In RoSPA’s written submission to the 
Review we stated: 
 
1.4  The Scottish Government has called for the power to set the drink drive limit in 

Scotland if it is not lowered in England and Wales1. The majority (79%) of people 
in Scotland support a lower limit. The limit should be reduced for the whole UK, but 
RoSPA would support one just in Scotland, if necessary, in the hope that this 
would lead the way. 

 
National Speed Limits 
RoSPA agrees with the devolved for the 70 mph national speed limit on motorways and 
dual carriageways and 60 mph national speed limit for the single carriageway road 
network (along with the corresponding limits for vehicles other than cars). The speed 
limits for urban roads, as dictated by street lighting, would not be devolved as this sits 
under different legislation. Consideration should also being given to devolution of 
signing the speed limits. 
                                                 
1 Scotland’s Road Safety Framework to 2020, Scottish Government 2009 



  SCO/S3/11/4/1 

RoSPA agrees in principle that local traffic authorities are best placed to set speed 
limits, and ensure that they are appropriate and take into account local evidence, needs 
and considerations.  However, we would be concerned if there was a risk of the national 
speed limit on motorways and dual carriageways in Scotland being raised higher than 
70 mph. 
 
A change in legislative power may also allow Scotland an opportunity to consider the 
introduction of a generally accepted Speed Awareness Course for offenders. 
 
Occupational Risk and closer interaction with the Health and Safety Executive 
Given that the risks faced and created by people who use the road for work is one of the 
main factors in road casualties, RoSPA strongly supports any recommendation that 
would strengthen the Scottish Government’s ability to promote the Management of 
Occupational Road Risk (MORR) within the government and within the whole of 
Scotland. “Scotland’s Road Safety Framework to 2020” quite rightly recognises the 
importance of this area of road safety activity, and recommendation 5.5 of the Calman 
Commission can only help this.  
 
RoSPA Scotland already has good communication with the HSE in Scotland through Dr 
Karen McDonnell’s participation in PHASS http://www.hse.gov.uk/scotland/partnership.htm    
 
Through the Scottish Occupational Road Safety Alliance and the promotion of MORR 
events carried out in conjunction with the Scottish Centre for Healthy Working Lives we 
already have a strong foundation to build on.   A representative from the HSE sits on the 
ScORSA Steering Group. 
 
Q11. Do you have an opinion on the re-reserving of issues such as insolvency, the 
regulation of health professions etc? Would the proposals be effective in their intentions, 
what would be the consequences and could they be adjusted to improve their effects? 
A. No view 
 
Q12. Do you have a view on the plans by the UK Government to use the Bill for the 
partial suspension of Acts subject to scrutiny by Supreme Court? 
A. No view 
 
Q13. What further changes to the powers for the Scottish Parliament not currently in the 
Scotland Bill would, in your view, further help to achieve the purposes of the Bill and 
should be considered by the UK Government for inclusion? 
A. No view 
 
January 2011 
 

http://www.hse.gov.uk/scotland/partnership.htm
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SUBMISSION FROM ROAD HAULAGE ASSOCIATION LTD (RHA)  
 
With reference to the Committee’s call for written evidence on the Scotland Bill, I submit 
the Road Haulage Association’s (RHA) views on some of the questions outlined in the 
Committee’s paper. The RHA is the primary trade association representing road 
haulage businesses in Scotland. Our views, aligned to some of the questions in the 
paper, are set out below: 
 
Question 1 – Extension of Scottish Parliament’s powers and working relationship 
between the Parliaments 
A. The proposals in the Bill and the White Paper (Strengthening Scotland’s Future) 
extend the powers of the Scottish Parliament but in a transport sense still leaves a 
confusing split of responsibility between the Westminster and Edinburgh parliaments. 
As to improving the relationship between Westminster and Holyrood , this will depend to 
some extent on the changed powers being effectively underpinned by revised 
Memorandums of Understanding, and these being adhered to, which has not always 
been the case in the past  (particularly by Westminster Departments). 
 
Question 6 – Borrowing Powers 
A. The RHA welcomes the Parliament acquiring borrowing powers which should provide 
additional flexibility for the Scottish Government in funding major capital projects such 
as the Aberdeen Western Peripheral Route and free up resources for other transport 
projects given the commitment to finance the second Forth Road Crossing. These 
powers should be introduced as soon as possible given the current cutbacks in current 
expenditure. 
 
Questions 9/10 
A. The proposed transfer of a few powers relating to transport are helpful but the split 
between reserved and devolved matters remains unnecessarily complicated. It would 
seem far better constitutionally, and practically, to start from the presumption that all 
transport issues should be devolved unless there is an exceptional reason for not 
doing so. 
 
We welcome the proposed transfer of powers relating to drink drive limits and setting 
the national speed limit for Scotland. However we understand that the latter power does 
not include the ability to vary vehicle speeds such as those for HGVs .In particular we 
have been pressing for the archaic 40 mph HGV speed limit on single carriageway 
roads to be increased to 50 mph (together with rigorous enforcement measures). 
Scotland has many strategic single carriageway roads which are the lifeblood of the 
Scottish economy in being able to move goods efficiently across the country. The 40 
mph limit was set decades ago when lorries were far less well equipped from a safety 
and environmental point of view than they are today.   
 
The A9 is a prime example where the numerous stretches of single carriageway result 
in “platooning “ of vehicles behind HGVs with resultant frustration for car drivers, Recent 
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studies have shown that fewer accidents may well occur as a result of raising the HGV 
limit. 
 
Presuming it is the case that it is currently not proposed to enable the Scottish 
Parliament to alter HGV limits, the RHA urges the Committee to press for this power to 
be devolved. 
 
January 2011 
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SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND  

INTRODUCTION 
 
1. The Law Society of Scotland welcomes the opportunity to submit evidence to the 

Scottish Parliament’s Scotland Bill Committee in respect of the Scotland Bill 
introduced into the House of Commons on 30 November 2010. 

 
2. The Society contributed substantially to the consultative and parliamentary process 

which resulted in the Scotland Act 1998.   The Society took the view then and takes 
the view now that the Scotland Act (“the Scotland Act”) is one of the most important 
pieces of legislation to have affected the Scottish Legal System since the European 
Communities Act of 1972.   It was central to the programme of constitutional change 
which began in 1997.   In tandem with the Human Rights Act 1998, the Act provides 
much of the framework of what approaches a form of written constitution – as it 
underpins both logically and legally the exercise of power by the Parliament. 

 
Competence and Vires 
 
3. Together with the Human Rights Act 1998, the Scotland Act requires the courts to 

perform constitutional functions in a way in which prior to these Acts they only had 
experience of in European Union matters.   The Scotland Act 1998 introduced a new 
way of thinking for Scottish lawyers.   Prior to then, their experience of primary 
legislation was limited to Acts of the UK Parliament which were (subject to the 
European Communities Act 1972) the Acts of a sovereign legislature and were 
undoubted in terms of their constitutional propriety provided they had received the 
Royal Assent.    

 
4. However, the provisions in respect of the competence of the Scottish Parliament 

contained in Sections 28, 29 and 30 of the Scotland Act ensure that Scottish lawyers 
had to consider the legislation of the Scottish Parliament in a different light.   The 
first question which Scottish lawyers must ask themselves first and foremost is “Is an 
Act of the Scottish Parliament within the competence of the Scottish Parliament to 
enact?”   The limits on the legislative competence of the Scottish Parliament are set 
out specifically in Section 29 of the Scotland Act which states in subsection 1 that 
“an Act of the Scottish Parliament is not law so far as any provision of that Act is 
outside the legislative competence of the Scottish Parliament.”   Section 29(2) 
provides the framework of determining criteria to guide advisers and the courts as to 
what is “outside that competence”.   Those criteria are that a provision:- 

 
a) Would form part of the law of a country or territory other than Scotland or 

confer or remove functions exercisable otherwise than in or regards Scotland; 
b) Relates to reserved matters; 
c) Breaches the provisions of the restrictions in Schedule 4; 
d) Is incompatible with any of the Convention rights or with Community law; or 
e) Would remove the Lord Advocate from her position as Head of the Systems 
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of Criminal Prosecution and Investigation of Deaths in Scotland.    
 
5. Accordingly, if the Scottish Parliament legislates in a way which breaches any of 

these restrictions that legislation “is not law”. 
 
6. That new way of thinking about legislation (and about the devolved powers of 

Ministers under Section 54) has been adopted by Scottish lawyers on behalf of their 
clients in many cases.    

 
Law Reform 
 
7. One other major change which occurred with the Scotland Act coming into effect 

was the approach to Law Reform.   Prior to the Scotland Act, many Scots lawyers 
complained that the process of law reform was haphazard and patchy.   It was 
difficult for the UK Parliament to assign adequate legislative time to more than one 
Scotland specific Bill per session – although, of course, there were of course 
occasions when more than one bill was possible but that was a matter of the 
coincidence of parliamentary time and political will. 

 
8. Furthermore, the more deep-seated complaint was that legislation was often 

enacted by Westminster with a UK application in mind which did not give adequate 
consideration to how the legislation affected the law of Scotland. 

 
9. The law of Scotland may have been subject to only relatively narrow self-contained 

amendments during the nearly 300 years of the absence of the Scottish Parliament, 
but since 1999 the Parliament has certainly developed the law in many areas where 
it was felt that reform was needed.    

 
10. The Parliament has also embarked upon many useful inquiries through the agency 

of its committees.   Some of the most significant being from the perspective of the 
Society:- 

 
• The inquiry into the regulation of the legal profession; 
• The inquiry into Legal Aid 
• The inquiry into the police; and 
• The inquiry into the transposition of EU Directives 
 

11. Subject to the limits set out in Section 29 of the Scotland Act, the Scottish 
Parliament has a very wide jurisdiction for legislation.   It includes agriculture, 
forestry and fishing, education, environment, health, housing, law and home affairs, 
local government, natural and built heritage and planning law, police and fire 
services, social work, sport and the arts, statistics and public records, tourism and 
economic development and transport.   Since 1999 the Parliament has enacted 166 
Acts of the Scottish Parliament and the broad range of legislation covers issues of 
such importance as reform of the criminal law, reform of the system of land tenure 
and agricultural holdings, legislation regarding adults with incapacity, planning law 
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and licensing law and many other areas besides. 
 
The interface between the UK and Scottish Parliaments 
 
12. The broad range of reservations in Schedule 5 to the Scotland Act ensures that the 

UK Parliament (and Whitehall Ministries) have a very substantial role in making law 
for Scotland.   The Society has tried to ensure since 1998 that it comments 
constructively on consultations and bills which emanate from the UK Ministries and 
Parliament. 

 
13. The importance of the UK Parliament’s legislative role for Scots law must not be 

underestimated or under represented.   Over the lifetime of a Parliament, around 50 
Acts are passed; many of these have important provisions affecting Scotland.   
There should be a better understanding of the range and depth of Westminster 
legislation, however less publicity, lack of proximity and perceived remoteness 
ensure that the UK Parliament’s role receives significantly less prominence than that 
of Holyrood. 

 
14. One important function which closes the gap between the parliaments is the 

operation of the Sewel Convention and the need for legislative consent motions but 
more regular contact and exchange would be for benefit of both Parliaments, both 
electorates and the law of Scotland. 

 
15. Inter-ministerial meetings should take place on a regular and transparent basis.   

The fact that joint ministerial committees are meeting more often is a great 
improvement on past practice. 

16. Inter-parliamentary contact is also important and members of both parliaments 
should be encouraged to meet and exchange views on topics of mutual interest. 

 
SPECIFIC COMMENTS 
 
Part 1 – The Parliament and its powers 
 
Clause 1 - Administration of elections 
 
The Society has no comment to make. 
 
Clause 2 - Combination of polls at Scottish Parliamentary and other reserved 
elections 
 
The Society has no comments to make. 
 
Clause 3 – Supplementary and transitional provision about elections 
 
The Society has no comment to make. 
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Clause 4 – Presiding Officer and Deputies 
 
The Society agrees with the proposal in Clause 4(3) and (4) that the Parliament may 
elect one or more additional deputies to the Presiding Officer.   This is a sensible 
provision which the Society endorses. 
 
Clause 5 – Scottish Parliamentary Corporate Body 
 
The Society agrees with the proposal to amend Section 21 of the Scotland 
Act to provide that the members of the corporation shall be the Presiding 
Officer and at least four members of the Parliament.   This will help to take 
account of minority political interests. 
 
Clause 6 – Bills:  statements as to legislative competence 
 
The Society gave evidence, in writing and in oral evidence, to the Calman 
Commission on the role of statements by Ministers and the Presiding 
Officer as to their views on the legislative competence of a Bill introduced 
in the Scottish Parliament.  In summary, the Society was of the view that 
the requirement for such a statement of legislative competence is an 
important part of the legislative process and that such statements can play 
an important role in informing parliamentarians and the public about the 
reasons why it is thought that a Bill is within (or indeed outside) legislative 
competence.  The Society argued for greater transparency and detail in the 
giving of reasons – especially by the Presiding Officer – for making a 
statement that a Bill is within legislative competence.  Fuller reasons have 
the potential to inform public debate about the powers of the Scottish 
Parliament and the appropriateness of proposed legislation. 
 
The Society agrees with the proposal to amend Section 31(1) to ensure that 
any person who introduces a Bill, whether he or she is a Minister, a Back 
Bench MSP, a Committee Convener introducing a Committee Bill or a 
private individual or organisation introducing a private bill, should certify 
the legislative competence of the measure. 
 
The Society is also of the view that the explanatory notes published with the Bill should 
give a general account of the main considerations that informed the statement on 
legislative competence under Section 31(1). 
 
We remain of the view that there is a clear public interest in transparency of legislative 
competence reasons. 
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The Society also remains of the view that the Presiding Officer should be required to 
give reasons for a positive statement of legislative competence as well as for a 
“negative one”. 
 
The fact that disclosure may provide those who wish to challenge legislation with 
information is not a sufficient reason for non disclosure. 
 
The Society is also concerned that amendments to a Bill are not subject to a legislative 
competence statement and that a Bill can be amended quite considerably at either 
stage 2 or stage 3 and the only check on competence then resides with the law officers. 
 
In the Society’s view, such amendments ought to be subject to a statement of legislative 
competence. 
 
Clause 7 – Partial suspension of Acts subject to scrutiny by Supreme Court 
 
This clause provides for a new procedure under which a part or parts 
(rather than the entirety) of a Bill may be subject to a reference to the 
Supreme Court under Section 33 of the Scotland Act 1998.  Such a 
reference may be made by one of the Law Officers.  Currently, a reference 
of a whole Bill may be made to the Supreme Court, one consequence of 
which is that the Bill cannot be submitted for Royal Assent.  The new 
procedure would allow the Bill to receive Royal Assent but would prevent 
specific provisions being brought into force until their competence had 
been ruled upon by the Supreme Court.   
 
The Society has the following comments to make on Clause 7.   
 
We understand that one reason for proposing this amendment is a concern 
that the existing s33 reference power has not been used because the effect 
of a reference would be to ‘freeze’ the whole of a Bill even where only one 
or a limited number of provisions may be thought to give rise to a question 
about competence.  In those circumstances a Law Officer would have to 
balance the desire for clarity about the competence of limited provisions 
against the public interest in allowing an otherwise competent Bill to 
proceed for Assent. 
 
The Society regards the power of the Law Officers to refer a Bill to the 
Supreme Court for a ruling on competence pre-Assent as potentially 
valuable, allowing questions about the constitutionality of the legislation to 
be considered in advance of that legislation being relied upon by the 
public.  A reference offers an opportunity for the UK and Scottish 
Governments to obtain a judicial determination from the UK Supreme Court 
on any difference of opinion as to the competence of the legislation.  Such 
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a determination would be available to the public in general and to legal 
advisers. 
 
If concerns about the impact of a reference have, in the past, caused Law 
Officers to decide not to make a reference – despite having real concerns 
about the competence of one or more provisions of an Act of the Scottish 
Parliament – that suggests the reference power may need to be reformed.   
 
In principle, the concept of a ‘limited reference’ is attractive, addressing the 
concern discussed above.  The Society would note, however, that there is 
no detail contained in the Bill or in supporting materials explaining how in 
practice the limited reference power would be used.  In particular, it may 
prove to be difficult in practice to separate parts of a Bill – leaving some to 
come into force and others to await a ruling from the Supreme Court.  
Further detail about how such references might operate would be welcome.  
 
Clause 8 – Members’ interests 
 
The Society has no comment to make. 
 
Clause 9 – Constituencies, regions and regional members 
 
The Society has no comment to make. 
 
 
Clause 10 – Continued effect of provisions where legislative competence 
conferred for limited period.  
 
Clause 10 amends Section 30 of the Scotland Act which gives Her Majesty the power 
by Order in Council to make any modifications of Schedules 4 or 5 which she considers 
necessary or appropriate.   It would be possible for such an Order in Council to specify 
that the modification ceases to have effect at some point in the future, accordingly 
giving the Scottish Parliament legislative competence in relation to one or more matters 
for a limited period of time (a sunset provision).    Clause 10 inserts new subsections 5 
and 6 into Section 30 so that, where an Order in Council contains such a sunset 
provision, that Order in Council may also provide that any Act of the Scottish 
Parliament, made in reliance on the competence conferred by the Order and which is 
made prior to the sunset, should continue to have effect after the sunset provision takes 
effect.   The Society does not see the necessity for this clause and would welcome 
further explanation of the need for it. 
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Clause 11 – Air weapons 
 
Clause 11 of the Bill brings the regulation of air weapons within the legislative 
competence of the Scottish Parliament.  This is without prejudice to the Secretary of 
State retaining the power to make rules under Section 53 of the Firearms Act 1968 to 
make rules and orders relating to specially dangerous weapons, or to prohibit specially 
dangerous weapons in terms of Section 1(4) of the Firearms (Amendment) Act 1988. 
 
The Calman Commission Report agreed (rec 5.13) that the regulation of air guns should 
be devolved to the Scottish Parliament.  The Commission had taken into account the 
fact that having different regimes within the separate jurisdictions of the United Kingdom 
could introduce an additional layer of complexity and greater bureaucracy but that a 
system of mutual recognition which would allow firearm certificates issued in one 
jurisdiction to be accepted in another (provided safeguards were felt to be adequate) 
could be created (paragraph 5.154). 
 
  
The Society does not envisage any practical cross border difficulties which could not be 
accommodated in subsequent legislation, which would clearly require to provide for 
reciprocity with regard to licensing regimes should the Scottish Parliament, in terms of 
Clause 11 of the Bill, decide to regulate air weapons. 
 
Clause 12 – Insolvency 
 
The Society agrees with this clause. 
 
1.  The Insolvency (Scotland) Rules 1986 regulate the procedure in Company Voluntary 

Arrangements (‘CVAs’) (Part 1), Administration (Part 2), Receivers (Part 3) and 
Winding up (Parts 4 – 6). Part 7 (Meetings etc) are applied variously to the 
procedures in Parts 1 – 6.  There are also cross-applications among Parts 1 -  4, 
particularly in applying certain provisions in Part 4 to the other procedures. 

 
2.  The 1986 Rules were made by the relevant UK Department prior to Devolution.  By 

the Scotland Act 1998 CVAs and Administration were reserved to Westminster 
(along with the regulation of Insolvency Practitioners) and Receivership and Winding 
Up (and Bankruptcy) were devolved to Holyrood.  This had the effect that the 
procedures relating to insolvent companies (and LLPs) under Scots Law were 
governed by Rules which were partly the responsibility of the UK Parliament and 
partly of the Scottish Parliament. Moreover, as a result of the cross-references 
mentioned above the same Rule might be subject to review and amendment by both 
legislatives.  Obviously, this was a situation in which confusion and error was a 
significant risk, and to that extent unsatisfactory in principle. 

 
3.  This was amply demonstrated when Parts 1 and 2 of the Scottish Rules (CVAs and 

Administration) were amended by the Insolvency (Scotland) Amendment Rules 2009 
(SI 2009/662).   These amendments facilitate the use of electronic communication 
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and remote attendance at meetings but only in CVAs and Administration.  They 
cannot be used in winding up procedure, notwithstanding the fact that many 
administrations ‘evolve’ into winding up to enable residual funds to be distributed.  
Moreover, an error in the 2009 SI has resulted in the existence of two sets of rules 
for the submission of claims in an administration, i.e. the adapted rules for winding 
up prescribed in the original 1986 Rules and a different procedure under the 2009 
amendments. 

 
4.  The Professional Bodies whose members are closely involved in insolvency matters 

(ICAS, the Law Society of Scotland and R3) have criticised the Scottish Rules in 
numerous respects and have sought improvements for the benefit (particularly) of 
business and trade in Scotland; the present situation generates unnecessary 
expense which has to be borne by the creditors of insolvent companies.  The 
overlap of responsibility for the Rules referred to above) prompted the R3 evidence 
to the Calman Commission that responsibility for the Insolvency Rules applicable in 
Scotland should be re-reserved to Westminster.   Re-reservation may therefore 
result in a coherent and practical set of insolvency rules for Scotland consistent with 
those applying in the rest of the UK.    

 
5.  The Scotland Bill proposes that the Rules on Receivers (Part 3) should remain 

devolved since floating charges and receivers are devolved areas (and on a strict 
analysis relate to the law of debt and securities therefore, not insolvency).  Since 
Part 3 is connected in its terms to the other Parts (particularly Parts 4 and 7) this 
would require a complete rewrite of that Part to eliminate the cross-references and to 
make further improvements (such as those relating to electronic communication 
mentioned above).   

 
Clause 13 – Regulation of the health professions 
 
The effect of Clause 13 is that the regulation of any health professions which are not 
regulated by the enactments listed in Section G2 is within the legislative competence of 
the Scottish Parliament.   Sub-section 2 of Clause 13 amends the definition of the health 
professions in Section G2 to add to the reservation the regulation of any other 
profession concerned wholly or partly with the physical or mental health of individuals 
except any profession regulated by the Regulation of Care (Scotland) Act 2001 (Social 
Workers).   This provision re-reserves to the UK Parliament the regulation of those 
health professions that are currently within the legislative competence of the Scottish 
Parliament.   Sub-Sections 3 to 6 of the Clause make consequential amendments to the 
Health Professions Council professions, the General Dental Council and the General 
Pharmaceutical Council. 
 
The Society has no comment to make on this clause. 
 
Clause 14 – Antarctica 
 
Clause 14 re-reserves the regulation of activities in Antarctica which is governed by the 
Antarctic Act of 1994.    
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The Society has some concern about the rationale for this clause as set out in the 
explanatory notes to the Bill.  Those notes suggest that one reason for re-reserving 
Antarctica is that the Scottish Parliament has never exercised its competence in this 
area.  The Society does not consider that the failure to utilise an area of legislative 
competence is of itself a good reason for removing that area from the scope of the 
Parliament’s (or Scottish Government’s) powers. 
 
The Society would welcome more detailed explanation for this proposed re-reservation. 
 
Clause 15 – The Scottish Government 
 
The Society has no comment to make. 
 
Clause 16 – Time limit for human rights actions against Scottish Ministers, etc. 
 
The Society agreed in its evidence to the Calman Commission that (so far as time 
limits for raising proceedings were concerned) the position of Scottish Ministers 
under the Scotland Act was anomalous in comparison with the position of other 
public authorities in Scotland and the UK Government in respect of devolution 
issues arising out of actions by Ministers allegedly incompatible with the European 
Convention on Human Rights. 
 
The Cabinet Secretary for Justice, Kenny MacAskill MSP, in his announcement in 
the Parliament on 11 March 2009 informed the Parliament of progress since the 
case of Somerville v Scottish Ministers [2007] UK HL44.   That case concluded that 
in the absence of an explicit statutory time bar in the Scotland Act 1998, claims 
could be made under that Act against Scottish Ministers which would not be 
permissible under the Human Rights Act 1998 because that Act contains an 
explicit time bar. 
 
The introduction of a one year time bar enabled the Scottish Ministers to draw a 
line under their liability in relation to claims of the kind being made in respect of the 
Somerville judgement. 
 
There was no wide consultation on this issue.   The Society appreciates the 
Scottish Government’s desire to legislate but the lack of consultation on the 
Convention Rights Proceedings (Amendment)(Scotland) Act 2009 and the 
employment of the Scottish Parliament’s emergency procedure limited the 
opportunity to consider the total impact of the Bill.   The provisions in that Act as 
repealed and re-enacted by this Bill are important and will have the effect of limiting 
the capacity of many people, who may have had their human rights infringed by 
Scottish Ministers, from taking appropriate action to vindicate their human rights. 
 
Nevertheless, the Society agrees with the general proposition that there should be 
consistency between the time bar period for devolution issues under the Scotland 
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Act and other devolution legislation and the time bar period under the Human 
Rights Act 1998. 
 
It is questionable whether one year is the correct period for the time bar.    It is also 
appropriate that an extension of the period of one year is permitted under new 
Section 100 (3B)(b) for such “longer period as the court or tribunal considers 
equitable having regard to all the circumstances”.   That provision should ensure 
that the strict one year period is mitigated in appropriate circumstances. 
 
Another issue which relates to the time bar period is the point at which the year 
begins to run.   The Bill provides in new Section 100 (3B)(a) that the period of one 
year begins “with the date on which the act complained against took place”. 
 
This may conform with the Human Rights Act 1998, Section 7 but is at odds with 
other limitation periods in Scots Law such as the three-year period under Section 
22B of the Prescription and Limitation (Scotland) Act 1973.   That period runs from 
the earliest date on which the person seeking to bring the action was aware of the 
basis of the action.   The Society is of the view that this start point of awareness is 
fairer than the objective basis in the Bill.    
 
Clause 17 – BBC trust member for Scotland 
 
The Society has no comments to make. 
 
Clause 18 – Scottish Crown Estate Commissioner 
 
The Society agrees with the creation of the Scottish Crown Estate Commissioner.  The 
qualifications for this office are imprecise and it would be appropriate for this Clause to 
provide some further detail as to the qualifications of the Scottish Crown Estate 
Commissioner. 
 
Clause 19 – Misuse of drugs 
 
Clause 19 amends the Misuse of Drugs Act 1971 by allowing Scottish Ministers the 
power to issue licences which allow some controlled drugs to be legally prescribed by 
doctors (and therefore held and used legally) for the purposes of treating addictions. 
 
The Calman Commission took the view that this power relates to issues of health rather 
than the criminal justice system, and accordingly would be more appropriately exercised 
in Scotland by Scottish Ministers, on the basis that devolving the responsibility for the 
licensing regime under which doctors operate and report on their prescribing of 
controlled drugs (such as heroin) would be commensurate with the responsibilities 
Scottish Ministers already have for public health and drug rehabilitation. 
 
The Society agrees with this proposal. 
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Clause 20 – Power to prescribe drink driving limits  
 
The Calman Commission, in recommending that regulation making powers relating to 
drink driving limits should be transferred to Scottish Ministers, considered whether 
having different rules applying to different parts of a shared road network with respect to 
the drink driving limit might create confusion among motorists, but took the view that 
changes would simply require re-education.  The Commission cited the smoking ban 
being introduced in Scotland earlier than in England and Wales as an example of 
different rules applying in a wide variety of areas.  However the Society is of the view 
that the residual effect of drinking and driving has not been taken into account.   
 
The provision of different blood alcohol limits could have the effect that where a driver 
was breathalysed in Carlisle on a journey north and was under the limit there, he or she 
might subsequently be tested positive in relation to a lower drink driving limit applying in 
Scotland.  There is an issue about whether such an outcome is desirable.   Scottish 
Ministers, in terms of Clause 20(9) of the Bill will be required to consult with such 
representative organisations as they think fit before making any regulations. 
 
Clause 21 – Speed limits 
 
This provision would allow Scottish Ministers the power to set speed limits on all 
Scottish roads without the need to consult with the Secretary of State.    
 
Clause 21 (6) of the Bill inserts a new Section 64(2A) to enable Scottish Ministers to 
specify signs for a Scottish national speed limit which is defined under the new Section 
64(2C) of the 1998 Act. 
 
It should be noted that Scottish Ministers already have at present the power to make 
regulations with regard to speed limits in terms of the Road Traffic Regulation Act 1984, 
Sections 17(2) and (5), but only with respect to particular special roads, which are 
defined in terms of the Scotland Act 1998 (Transfer of Functions to the Scottish 
Ministers Etc) Order 1999 (SI199/1750)). 
 
The Society agrees with this clause. 
 
Clause 22 – Speed limits: supplementary 
 
The Society agrees with this clause. 
 
Clause 23 – Implementation of international obligations 
 
Clause 23 provides that a regulation made by UK Ministers, implementing an 
international obligation can have effect throughout the UK, irrespective of whether or not 
it deals with matters which are within devolved competence.    
 
The Society agrees with this clause. 
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Clause 24 – Taxation: introductory 
 
Ministers should be obliged to consult relevant interests on the implementation of these 
provisions. 
 
Clause 25 – Amendments relating to the Commissioner for Revenue and Customs 
 
The Society agrees with this clause. 
 
It will be important given the terms of Clause 25 (6) that the Commissioners are suitably 
qualified in relation to their functions which are conferred by acts of the Scottish 
Parliament and which relate to devolved taxes.  
 
Clause 26 – Scottish rate of income tax 
 
Clause 26 inserts a number of sections into the Scotland Act 1998. 
 
The Society is concerned that only a partial regulatory impact assessment has been 
completed in relation to the Bill and that in the explanatory notes at paragraph 232, the 
financial effects and the effects on public sector manpower are not detailed. 
 
The Society is of the view that collecting the Scottish rate for Scottish taxpayers will be 
a considerable administrative effort.   More information is needed about how the 
Scottish rate will be administered and the costs for taxpayers, employers and the 
Scottish Government.   The Society notes that these costs would be incurred even 
where the rate set by the Scottish Government is the same as the UK rate. 
 
In particular, the Society is concerned that payroll standards written before the Scottish 
rate of income tax comes into effect will take some time to test in order to confirm their 
capability.   A considerable amount of underlying administrative work requires to be 
undertaken in order to ensure the proper administration of the tax in a fair and equitable 
way so as to give certainty to PAYE taxpayers that the tax deducted from their salary is 
correct and to avoid underpayments or overpayments. 
 
New Section 80C – Power to set Scottish rates for Scottish taxpayers    
 
The Society notes that the Parliament may, by resolution, set the Scottish rate for the 
purpose of calculating the rates of income tax to be paid by Scottish taxpayers.   The 
Society is of the view that this mechanism will need to be related to the Scottish budget 
process and that the terms of the resolution will require to be consulted upon by any 
Scottish Government proposing such a resolution. 
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Section 80D – Scottish Taxpayers 
 
The Society is concerned about the definition of ‘Scottish Taxpayers’ contained in new 
Section 80D as amplified by new Section 80E and F particularly with reference to 
residence. 
 
New Section 80D defines a Scottish taxpayer as an individual:- 
 
“a) who is resident in the UK for income tax purposes; and 
b) who for that year meets condition a), b) or c)” these conditions are; that the 

taxpayer has a close connection with Scotland, does not have a close connection 
with any part of the United Kingdom other than Scotland and spends more days 
of the year in Scotland or is an elected Parliamentary representative for Scotland. 

 
The residence qualification is not without controversy as recent cases (Gaines-Cooper v 
HMRC and Tucza v HMRC) confirm. 
 
New Section 80D (when combined with new Section 80E and 80F) are difficult to 
interpret for those who move between jurisdictions within the United Kingdom inasmuch 
as they create some uncertainty and potential problems regarding compliance. 
 
For example the definition of “close connection” contained within new Section 80E, 
creates difficulties of interpretation.   Furthermore, what does “place of residence” 
mean?   It appears to be different from “residence” as understood in other areas of tax 
law such as Capital Gains Tax.   Does “place of residence” imply ownership when 
juxtaposed against “main place of residence” in new Section 80E(3)(b) and (c). 
 
“Place of residence” and “main place of residence” are not defined in new Section 80E 
and therefore create potential problems for interpretation by those who may live in 
Scotland yet work in England or visa versa, including those living on the 
Scottish/English border, commuters from Glasgow/Edinburgh to London and a variety of 
public officeholders who may have a “place of residence” in Scotland yet work 
considerable periods in England and Wales such as members of the House of Lords 
(who are not included in new Section 80D(4) or UK Supreme Court judges. 
 
New Section 80E also highlights the issue of split year residences.   HMRC currently 
applies, in extra statutory concession A11 split year treatment to individuals who spend 
only part of the tax year resident in the United Kingdom.   The concession means that 
for example an employee who comes to the UK for a secondment beginning on 1 June 
would be regarded as non UK resident and therefore not taxable in the UK on his or her 
general earnings from the same employment for the period from 6 April to 31 May of 
that tax year. 
 
The Society questions whether setting up the provisions of new Section 80D, E and F 
will require the creation of a similar extra statutory concession.   It would seem more 
sensible to create a robust system which does not rely on extra statutory concessions in 
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order to make it work, but rather that the fundamental architecture takes account of 
movement of people within the United Kingdom (and therefore within different tax 
zones) within the one tax year. 
 
The provisions will need some amendment to deal with changes in residence status of a 
number of categories of employee, including those working onboard ship, in oil rigs, in 
the armed forces and who are neither UK resident nor employed by non-UK employers. 
 
New Section 80G – Supplemental powers to modify enactments 
 
The Society is concerned about the terms of new Section 80G which enables the 
Treasury, by order, to disapply provisions of the Income Tax Act 2007 or to modify 
those provisions in relation to any enactment. 
 
There is no obligation on HM Treasury, contained within these provisions, to consult 
and it is clear that any order modifying or disapplying any enactment would be taken 
through the UK Parliament.   The Society believes that the Treasury should be under 
such an obligation to consult with interested parties including the Scottish Ministers and 
the Scottish Parliament on the terms of such orders under new Section 80G(1) and (2). 
 
The Society also is of the view that more information should be required from the 
Government about what is intended to be disapplied under new Section 80G(1).   
Indications have been made to the effect that elements relating to Gift Aid and pensions 
might fall under the terms of this provision.   The Society believes that there should be 
more transparency about this issue.  The Society also questions whether these 
provisions apply to income from rent where the Scottish taxpayer holds land from which 
he or she is obtaining rent which is located in England and Wales.   It would appear that 
a Scottish taxpayer will pay the Scottish rate on such income where an English taxpayer 
who obtains rent from a property leased in Scotland, will not.   This seems, at the least, 
to have the potential for confusion on the part of the taxpayer. 
It is also a matter of concern that an order made under these provisions can take effect 
retrospectively.   The case for such application needs to be made out. 
 
Clause 27 – Income tax for Scottish taxpayers 
 
The Society has no comments to make on this clause. 
 
Clause 28 – Scottish tax and transactions involving interests in land  
 
1. The Society is concerned that the enabling provision in the new Section 80I 

of the Scotland Act 1998 sets out the scope of what is to be a Scottish tax 
on Scottish land transactions using English land law terminology.   An estate 
or interest in land, whilst not unknown to Scots law, is certainly not in 
common usage.   The Society believes that Section 80I(1) (a) should refer to 
“the acquisition of land in Scotland (including any interest, right or power in 
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or over such land)” and that “estate” should be omitted from the new Section 
80I(1) (b). 

 
2. The Society does not believe that it is necessary to include the provisions in 

Section 80I(2) (a), (b) and (c).   It is appreciated that the scope of Scottish 
land tax should be set out and it is assumed that these provisions are 
intended to be permissive, but the Society is concerned that the inclusion of 
this degree of detail risks limiting the framework for the new Scottish land 
tax. 

 
Clause 29 – Disapplication of UK stamp duty land tax 
The Society agrees with this clause. 
 
Clause 30 – Scottish tax on disposals to landfill 
The Society agrees with this clause. 
 
Clause 31 – Disapplication of UK landfill tax 
The Society agrees with this clause. 
 
Clause 32 – Borrowing by the Scottish Ministers 
The Society has no comments to make. 
 
Clause 33 – Maximum penalties which may be specified in subordinate legislation 
 
Section 113 (10) of the Scotland Act 1998 (subordinate legislation: scope of powers) 
prohibits the making of subordinate legislation conferred by the Act in respect of any 
criminal offence punishable:- 
 
a) On summary conviction, with imprisonment for a period exceeding three months 

or with a fine exceeding the amount specified as level 5 on the standard scale; 
 
b) On conviction on indictment, with a period of imprisonment exceeding two years 
 
The Society notes that this provision is to be replaced with Clause 33 (2) of the Bill 
which in effect raises the maximum penalties in respect of which offences cannot be 
created under subordinate legislation conferred by the 1998 Act on summary conviction 
to reflect those as contained in the Criminal Proceedings, etc. (reform) Scotland Act 
2007, namely 12 months imprisonment and level 5 fine on the standard scale. 
 
Section 113 (9b) as inserted by Clause 33 (2) of the Bill applies where, if the offence is 
triable on indictment or on summary complaint, then the limits are 12 months 
imprisonment and the statutory maximum fine and Section 113 (9b)(c) as inserted by 
Clause 33 (2) of the Bill applies where the limit is for a period exceeding two years when 
triable on indictment. 
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The maximum penalties which may be applied to offences created in England, Wales 
and Northern Ireland remain the same and are provided for in terms of the new Section 
113 (10) of the Act as inserted by Clause 33 (2) of the Bill. 
 
Clause 33 (3) of the Bill creates a new Section 113(12) of the Act to allow these limits to 
change by Her Majesty by Order in Council. 
 
The Society notes that such an order is subject to type A procedure as provided for in 
Schedule 7, Paragraph 1 to the Act which means that no recommendation to make such 
subordinate legislation is to be made to Her Majesty in Council unless a draft has been 
laid before and approved by resolution of each House of Parliament and also the 
Scottish Parliament. 
 
The Society supports this proposal which in effect takes into account changes to 
maximum penalties upon conviction on summary complaint and as provided for at 
Section 5(2)(d) of the Criminal Procedure (Scotland) Act 1995 as inserted by Section 43 
of the 2007 Act which raised the maximum period of imprisonment which can be 
imposed by a sheriff sitting as a court of summary jurisdiction from three months to 12 
months. 
 
Level 5 on the standard scale at present £5,000 (Section 225(2) of the Criminal 
Procedures (Scotland) Act 1995 remains unchanged. 
 
Clause 34, – Interpretation, Clause 35 – Power to make consequential, transitional 
and saving provision,  Clause 36 – Transitional provision for Scottish statutory 
instruments, Clause 37 – Financial provision, Clause 38 – Commencement, 
Clause 39 – Short title 
 
The Society has no comments to make on these clauses. 
 
Schedule 1 – Amendments to Schedule 1 to the 1998 Act 
 
The Society has no comment to make. 
 
Schedule 2 – Insolvency 
 
The Society has no comment to make. 
 
Schedule 3 – Scottish Rate of Income Tax:  consequential amendments 
 
The Society has no comment to make. 
 
Schedule 4 – Scottish Tax on Land Transactions: consequential amendments 
 
The Society has no comment to make.  
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Additional issues 
Devolution issues and acts of the Lord Advocate 
 
The Advocate General referred to the consultation issued by him on the application of 
devolution issues procedure to acts of the Lord Advocate as prosecutor (Scotland Bill 
Committee Official Report 14 December 2010 col 53).   The issue was whether 
devolution issue procedure should continue to apply to the Lord Advocate and to what 
extent.   This issue is not addressed on the Bill as the Advocate General is determining 
policy following on the report of the expert group.   The Society is of the view that 
change in this area is undesirable and a copy of our Memorandum of Comments on this 
issue is attached as an appendix to this Memorandum.
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ANNEXE A 
 
 
Office of the Advocate General for Scotland 
 
Informal Consultation on Devolution issues and acts of the Lord Advocate 
 
The Law Society of Scotland’s Response/Written Evidence 
 
October 2010 
 
 
 
INTRODUCTION 
 
The Constitutional Law Sub-Committee of the Law Society of Scotland has had the 
opportunity to consider the informal consultation and has the following comments to 
make. 
 
Options for Reform 
 
In relation to the proposals in paragraph 17 of the paper the Committee is of the view 
that the Lord Advocate’s acts in her capacity as Head of the System of Criminal 
Prosecution should not be excluded from the vires control in Section 57(2) of the 
Scotland Act 1998.    The nature of the constitutional arrangements under the Scotland 
Act places the Lord Advocate as a member of the Scottish Executive under Section 44 
of the Act in a different position from the Attornies General of England and Wales and 
Northern Ireland.    
 
The vires constraints in the Scotland Act are key to the devolution settlement and 
should not be interfered with unless compelling reasons for doing so are made out.   
Creating an exception to those general constraints for the Lord Advocate – in respect of 
all of the existing limits on devolved competence or in relation to ECHR and/or EU 
matters only – would potentially cause confusion.  In addition, once the removal of vires 
control is conceded in respect of the Lord Advocate, because of perceived practical 
difficulties arising from that control, the same concession may be advocated or forced in 
relation to other members of the Scottish Executive or, for example, in relation to the 
exercise by them of particular functions, in the event that the control is perceived to 
cause practical inconvenience.  
 
Paragraph 10 notes, the nature of the vires control contrasted with the provisions of the 
Human Rights Act will, in many cases, be a “distinction without a difference”.   The 
paper does not clearly set out how a Human Rights Act approach would give a court 
more flexibility in terms of an appropriate remedy than the vires control in Section 57(2).   
In passing, it should be noted that Section 57(3) disapplies Sub-Section (2) to an act of 
the Lord Advocate in prosecuting any offence or in her capacity as Head of the Systems 
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of Criminal Prosecution and Investigation of Deaths in Scotland which, because of Sub-
Section (2) of Section 6 of the Human Rights Act 1998 is not unlawful under Sub-
Section (1) of that Section. 
 
In one important respect, however, a move to a Human Rights Act basis for Convention 
rights claims in criminal cases would make a significant difference:  it would result in the 
exclusion from the Supreme Court of Convention rights questions where those 
questions arise in Scottish criminal proceedings.  In the Sub-Committee’s view that 
exclusion would be inappropriate.   
 
The Sub-Committee does not agree with the removal of devolution issues which arise in 
criminal matters from the jurisdiction of the Supreme Court.    
 
It would be more acceptable to follow the general option for reform narrated in 
Paragraph 18 which is to retain the general structure of the current Scotland Act 
scheme but reform the devolution issues procedure in order to avoid some or all of the 
problems identified. 
 
Some commentators were, before the Scotland Act was passed, well aware that the Act 
could provide an opportunity for devolution issues to be raised in prosecutions. 
 
In relation to Paragraph 13, the key to understanding devolution issues raised in 
prosecutions, is not that these relate to criminal law, but rather that they relate to 
alleged contraventions of either Convention rights or Community Law which arise in the 
context of a criminal prosecution.   These are matters of fundamental constitutional 
propriety and it is inappropriate to remove a constitutional right to take a case to the 
Supreme Court simply because of administrative issues or a perception that the 
Supreme Court is dealing with criminal law matters when in fact it is dealing with 
constitutional law matters arising in a criminal law context. 
 
This point is discussed much more fully by Professor Neil Walker in his recent review of 
Final Appellate Jurisdiction in the Scottish Legal System.  Professor Walker clearly 
recognises the sensitivities which arise in relation to what is perceived by many as the 
encroachment of ‘English’ courts into Scots criminal law as a consequence of 
devolution.  Professor Walker also recognises, however, that in a legal system which is 
not fully autonomous or independent it is essential to have a single, supreme judicial 
body charged with determining questions of constitutional importance: 
 

“As we have seen, the “devolution issues” jurisdiction has been controversial 
since its introduction a decade ago.  Some of that controversy has to do with the 
cumbersome procedural framework for appeal or reference to the Privy 
Council/Supreme Court, and some with the expansive definition of the reviewable 
acts of the Lord Advocate. But some of the controversy has also been associated 
with more general sensitivities surrounding the very principle of review of the 
decisions of indigenous Scottish courts on constitutional grounds, especially 
where—as with the High Court of Justiciary—there was no history of external 
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review on any basis. If we accept as a matter of principle that in a federal or 
quasi-federal arrangement the integrity of the system as a whole depends upon 
there being central judicial review of the overall structure and norms of the 
constitutional settlement and its key principles as well as of the provisions of the 
federal stream, then this draws some of the sting from the debate. There will still 
be disagreement about whether the present “devolution issues” jurisdiction under 
the Scotland Act supplies the optimal architecture, and since this is a matter 
entirely within the competence of the Westminster Parliament we will refrain from 
making a detailed recommendation. However, if we accept a quasi-federal frame, 
there can be no disagreement that some measure of constitutional review of the 
terms and limits of the jurisdiction of Scots law is proper, whether and to what 
extent the emphasis is on the competence provisions of the Scotland Act or on 
other quasi-constitutional sources such as the Human Rights Act.” (p74). 

 
Issues for Consideration 
 

• The section 57(2) vires control is a core feature of the devolution settlement and 
the role of the Scottish Ministers.  Various articles have been written commenting 
on its constitutional significance.  Would the removal of prosecution functions 
from the scope of section 57(2) have any impact on that constitutional 
significance?   

 
The Sub-Committee is of the view that the removal of prosecution functions from 
the scope of Section 57(2) would have impact on the constitutional significance 
of the vires control. 

 
• Which functions of the Lord Advocate should be covered by any reform:  just 

those as head of the system of criminal prosecutions, or other ‘retained functions’ 
carried forward from the pre-devolution role of the Lord Advocate, such as 
investigation of deaths? 

 
The Sub-Committee does not agree with any reform to the functions of the Lord 
Advocate in this context. 
 

• Would any reform deal solely with Convention rights, or other current restrictions 
(ie Community law)? 

 
As the Sub-Committee understands it, there are two main rationales suggested 
for reform.  The first is the perceived ‘difficulties’ which have been caused by the 
current devolution issues procedure.  Those perceived difficulties have arisen 
principally in connection with allegations of breach of Convention rights:  if the 
reason for reform is to limit the remedies available to an individual who alleges 
such a breach then clearly reform could be restricted to questions of Convention 
rights.  The Sub-Committee’s view is that reform cannot be justified by reference 
to the perceived practical difficulties which have arisen in dealing with allegations 
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(many of which have been held by the highest courts to have been well founded) 
of breach of Convention rights. 
 
The second rationale for reform is the perceived importance of maintaining the 
High Court of Justiciary as the final arbiter of matters of Scots criminal law.  As 
we note above, however, matters which may constitute devolution issues, while 
they may as a matter of fact arise in criminal proceedings, are better 
characterised as matters of constitutional law (or of fundamental rights) than as 
questions of criminal law per se.  It would not in our view be appropriate to 
exclude the jurisdiction of the Supreme Court from determination of these 
important questions of constitutional law and fundamental rights. 

 
• Parliament, through Schedule 6 to the Scotland Act, has given the 

Supreme Court (originally the Judicial Committee of the Privy Council) jurisdiction 
in relation to devolution issues arising in criminal proceedings.  It has been 
suggested that this was to ensure that a consistent and coherent view upon them 
could be given across the UK.  To what extent would any reform which impacted 
on the Supreme Court’s jurisdiction undermine this?  It may be noted that acts of 
the prosecution in Wales and Northern Ireland do not give rise to devolution 
issues under the Government of Wales Act, or the Northern Ireland Act, because 
of the different structure of the systems of prosecution in those jurisdictions. 

 
Any reform which impacted on the Supreme Court’s jurisdiction would undermine 
a consistent and coherent view on devolution issues across the UK.   Devolution 
issues arise not only in respect of criminal prosecutions but also in relation to civil 
and administrative law matters.   The key point about devolution issues is that 
they cover the constitutional question of whether any function is a function of 
Scottish Ministers, the First Minister or the Lord Advocate, whether the purported 
or proposed exercise of a function by a member of the Scottish Executive is or 
would be within devolved competence, whether that purported or proposed 
exercise would be incompatible with any of the convention rights or with 
community law and whether a failure to act by a member of the Scottish 
Executive is incompatible with any convention rights or with community law as 
detailed in Schedule 6 to the Scotland Act 1998.   The constitutional nature of the 
protection offered by devolution issues is of supreme importance to the citizen as 
a safeguard of his or her Convention rights. 

 
• In what, if any, circumstances is it necessary or appropriate for the 

Advocate General (as a Law Officer in the UK Government) to be entitled to be 
informed of and take part in proceedings relating to prosecutions in Scotland (eg 
in respect of the UK Government’s obligations to observe ECHR and EU law)? 

 
The United Kingdom Government is the actor in international law and is the 
signatory to the ECHR and the EU treaties.  The United Kingdom as a whole 
remains responsible for observing the Convention and Community Law.   It is 
accordingly necessary for the United Kingdom Government to have a significant 
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role in determining whether the devolved institutions have complied with UK 
international obligations constituted under ECHR and EU law and in ensuring 
consistent and equal protection of fundamental rights throughout the United 
Kingdom.   Accordingly it is important for the Advocate General, as a law officer 
in the United Kingdom Government, to retain his interest in devolution issues. 

 
• Devolution issues may be raised in criminal proceedings in relation to matters 

other than acts of the prosecution.  For example, an argument may be raised that 
the Act of the Scottish Parliament creating the offence or penalty in question is 
outwith the legislative competence of the Scottish Parliament because it relates 
to reserved matters.  Are the considerations as to the role of the Supreme Court 
and/or Advocate General any different in relation to such proceedings when 
compared with proceedings concerned with acts of the prosecution?   

 
The Sub-Committee is of the view that the same considerations apply to the roles 
of the Supreme Court and the Advocate General in respect of devolution issues 
arising under Schedule 6, paragraph 1(a) in respect of an Act of the Scottish 
Parliament as arise in respect of prosecution action or the acts of a member of 
the Scottish Executive under other provisions in Schedule 6. 
 
The fact that a devolution issue in a criminal case may raise fundamental 
constitutional questions such as the reserved/devolved boundary simply 
underlines the points made above that to see these issues solely through the 
lens of criminal law and the traditional approach to criminal appeals in the 
Scottish courts is inappropriate. 
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 ANNEX B 
 

1. The aims of the Scotland Bill and the White Paper (Strengthening Scotland’s 
Future) are that it will “enhance the financial accountability of the Parliament and 
Government in Scotland, improve working arrangements between Westminster 
and Holyrood Parliaments and Governments, and extend the powers and 
functions of the Scottish Parliament and the Scottish Government.“ In your view, 
do the proposals in the Bill and the White Paper achieve these purposes?  
 

2. What is your view on the approach proposed in the Scotland Bill to substituting 
the revenue from taxes levied by the Scottish Parliament for some of the grant 
from the UK Government which presently supports the Scottish budget? 
 

3. What is your view of the proposal in the Scotland Bill for a Scottish rate of income 
tax levied on all income tax bands, and the reduction of UK income tax in 
Scotland by 10p in the pound accordingly? How would this work, are the 
proposals effective and are the proposed inter-Governmental mechanisms 
adequate? 
 

4. How would the framework have performed over the recent downturn, particularly 
in the light of the significant shocks to tax revenues? Is the system robust to cope 
with such challenging periods and return Scotland to economic growth – if not, 
what frameworks are in place to address this? 
 

5. What is your opinion of the proposals to create devolved taxes, Stamp Duty Land 
Tax and Landfill Tax, and the power to create new devolved taxes? 
 

6. Do you have a view on the proposed new borrowing powers set out in the 
Scotland Bill? 
 

7. What is your assessment of the plans for the implementation of this new financial 
system and the risks and costs associated with that and have the UK 
Government adequately quantified these? How would the proposals to revise the 
system of funding work in practice?  Is there sufficient information provided yet to 
enable a full assessment of the proposed funding arrangements?  What key 
decisions remain to be taken? 
 

8. How do the proposals fit with systems from other jurisdictions – particularly in 
relation to more federal or quasi-federal countries? 
 

9. In terms of the non-financial aspects of the Scotland Bill, a number of changes, 
including changes to the legislative powers of the Scottish Parliament and the 
powers of the Scottish Ministers, have been outlined. What is your view of these 
in general terms? 
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10. Additionally, do you have any specific views on the proposed changes to speed 
limits, drink driving limits, air-weapons and other matters (e.g. Scottish Crown 
Estate Commissioner, BBC Trust etc.)? 
 

11. Do you have an opinion on the re-reserving of issues such as insolvency, the 
regulation of health professions etc? Would the proposals be effective in their 
intentions, what would be the consequences and could they be adjusted to 
improve their effects?  
 

12. Do you have a view on the plans by the UK Government to use the Bill for the 
partial suspension of Acts subject to scrutiny by Supreme Court? 
 

13. What further changes to the powers for the Scottish Parliament not currently in 
the Scotland Bill would, in your view, further help to achieve the purposes of the 
Bill and should be considered by the UK Government for inclusion? 
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