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REVIEW OF SPCB SUPPORTED BODIES COMMITTEE
AGENDA
1st Meeting, 2009 (Session 3)
Tuesday 20 January 2009
The Committee will meet at 10.00 am in Committee Room 4.
1.

Review of SPCB Supported Bodies: The Committee will take evidence
from—
Professor Alice Brown, Scottish Public Services Ombudsman, Eric Drake,
Director of Investigations, and David Robb, Director of Policy and
Development, Scottish Public Services Ombudsman;
and then (not before 11:00) from—
Robert Black, Auditor General for Scotland;
and then (not before 11:30) from—
Dr Jim Dyer, Scottish Parliamentary Standards Commissioner.

2.

Review of SPCB Supported Bodies (in private): The Committee will consider
the main themes arising from the evidence session.

3.

Review of SPCB Supported Bodies (in private): The Committee will consider
the written evidence received.

Claire Menzies Smith
Clerk to the Review of SPCB Supported Bodies Committee
Room T2.60
The Scottish Parliament
Edinburgh
Tel: 0131 348 5417
Email: RSSB@scottish.parliament.uk
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN

SPSO written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]

Crerar Report

Applicability

The unique role of external
scrutiny is to provide independent
assurance that services are wellmanaged, safe and fit-forpurpose, and that public money is
being used properly.

SPSO has a duty to investigate
complaints from members of the
public about maladministration
and service failure by public
bodies and others who provide
and deliver public services (the
listed authorities).

Scrutiny priorities must reflect the
public and user interest.
The primary responsibility for
demonstrating compliance and
performance should rest with
service providers.

Evidence to date

SPSO has a role also to increase
public awareness, knowledge and
understanding of the service by,
for example, issuing guidance,
publishing leaflets and posters,
making regional visits and
participating in other outreach
events and in promoting good
administrative practice by public
authorities.

External scrutiny should operate
as a coherent system. The
features of this should include:
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

Action to be Taken

RSSB/S3/09/1/2

Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN

SPSO written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]
Strategic priorities agreed by
Ministers and Parliament,
We propose a revised model of
accountability where
independence from Ministers is
balanced by responsibility to the
Parliament. Parliament should
become more proactive in
seeking assurance.

SPSO recognises that there are a
range of options for configuring
the various functions delivered by
the bodies supported by the
SPCB (and other related bodies)
and would draw the Committee’s
attention to the experience in
other countries and the need to
take account of the differing
considerations attaching to the
various functions performed by
these bodies, particularly in
relation to accountability and
independence.
(WE/20081219/page3/summary)

SPSO is independent of the
Scottish Parliament and Scottish
Government in the exercise of its
functions.

SPSO welcomes the Scottish
Government’s recognition of the
importance of independence in
providing public assurance, and
draws the Committee’s attention
to some inherent tensions in the
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN

SPSO written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]

current relationship between the
SPCB and office-holders, and
various suggestions for enhanced
accountability arrangements.
(WE/20081219/page3/summary)
For its accountability to
Parliament, the SPSO supports a
similar arrangement to that being
carried out by the Scottish
Commission for Public Audit of
Audit Scotland.
(WE/20081219/page3/summary)
SPSO supports further
simplification of the complaint
handling landscape aimed at
improving the effectiveness of the
system from the perspective of
the complainant.
(WE/20081219/page3/summary)

The complexity of organisational
structures is a constraint on a
strategic approach to developing
and delivering an appropriate
scrutiny regime across public
services. There is a need to
remove constraints to joint
working and to simplify the
scrutiny governance
infrastructure.
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN

SPSO written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]
Cost/benefit
analysis
should
become a routine element of any
decisions about the use of
external scrutiny; and
Scrutiny bodies should report to
[Ministers and] the Parliament
against cost and impact
measures.
All reviews of specific inspection
and regulatory functions should
also assess the scope for
amalgamating bodies with
common interests, re-allocating
responsibilities to one
organisation where there are
unnecessary direct overlaps and
opportunities to share resources
(including staff) to deal with
overlaps.

SPSO supports the logic behind
the proposal for the Ombudsman
to assume the complaint handing
responsibilities of Waterwatch
Scotland and the Scottish Prison
Complaints Commissioner – this
is consistent with the integration
principles underpinning the
establishment of the SPSO as a
‘one-stop-shop’.
(WE/20081219/page3/summary)
SPSO agrees that, in the long
term, there is likely to be scope
for some modest efficiency
savings by building on existing
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN

SPSO written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]

sharing of services.
(WE/20081219/page3/summary)

Sinclair Report
moving complaints handling from
small to large offices produce
efficiencies of scale (last bullet)

SPSO agrees that, in the long
term, there is likely to be scope
for some modest efficiency
savings by building on existing
sharing of services.
(WE/20081219/page3/summary)
SPSO supports the logic behind
the proposal for the Ombudsman
to assume the complaint handing
responsibilities of Waterwatch
Scotland – this is consistent with
the integration principles
underpinning the establishment of
the SPSO as a ‘one-stop-shop’.
(WE/20081219/page3/summary)
SPSO supports the logic behind
the proposal for the Ombudsman
to assume the complaint handing
responsibilities of the Scottish
Prison Complaints Commissioner

Waterwatch complaints function
to SPSO (para 74)

Prison Complaints Commissioner
to SPSO (para 74)
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN

SPSO written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]

– this is consistent with the
integration principles
underpinning the establishment of
the SPSO as a ‘one-stop-shop’.
(WE/20081219/page3/summary)

Other bodies for transfer to
SPSO (para 74)
SPSO to oversee fit for purpose
complaints system (para 75)
SPSO to be suitably accountable
and also appropriately
independent (See para 82)

SPSO recognises that there are a
range of options for configuring
the various functions delivered by
the bodies supported by the
SPCB (and other related bodies)
and would draw the Committee’s
attention to the experience in
other countries and the need to
take account of the differing
considerations attaching to the
various functions performed by
these bodies, particularly in
relation to accountability and
independence.
(WE/20081219/page3/summary)

SPSO is independent of the
Scottish Parliament and Scottish
Government in the exercise of her
functions.
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN

SPSO written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]

SPSO welcomes the Scottish
Government’s recognition of the
importance of independence in
providing public assurance, and
draws the Committee’s attention
to some inherent tensions in the
current relationship between the
SPCB and office-holders, and
various suggestions for enhanced
accountability arrangements
(WE/20081219/page3/summary)
For its accountability to
Parliament, the SPSO supports a
similar arrangement to that being
carried out by the Scottish
Commission for Public Audit of
Audit Scotland.
(WE/20081219/page3/summary)
Enforcing compliance with SPSO
decisions (para 83)
role for SPSO as design authority
(para 84)

SPSO welcomes the proposal to
give the SPSO the explicit role of
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN

SPSO written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]

overseeing the design of internal
complaints handling procedures
in public service organisations.
(WE/20081219/page3/summary)
A single set of principles for all
complaints handling (para 86)
How is the SPSO authority and
resources for SPSO to oversee fit
for purpose complaints function
(para 88)
Mediation to be mandatory before
a complaint is allowed to progress
to the SPSO (or other review
body)
Resourcing SPSO to cater for
new functions

SPSO welcomes the recognition
by the Scottish Government and
the SPCB that there are
transitional resourcing
implications for changes of this
magnitude.
(WE/20081219/page3/summary)
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN

SPSO written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

Finance Committee
Parliament to determine what the
format of any information it
requires from a commissioner
should be if it chooses to do so,
namely the form and content of
annual reports

The Parliament may give
directions as to the form and
content of annual reports.
SPSO must lay before Parliament
annually a general report on the
exercise of the SPSO’s functions.

Powers of direction should be
given to the SPCB for budget
setting

SPSO welcomes the Scottish
Government’s recognition of the
importance of independence in
providing public assurance, and
draws the Committee’s attention
to some inherent tensions in the
current relationship between the
SPCB and office-holders, and
various suggestions for enhanced
accountability arrangements
(WE/20081219/page3/summary)

9

Agreed consistent approach
required per Human Rights
legislation. Committee Bill
The SPCB pays the salary and
allowances of the SPSO and any
deputy SPSO; it also pays any
expenses incurred by the SPSO
in the exercise of the SPSO’s
functions and any sums payable
in respect of an acting SPSO or
acting deputy SPSO. The SPSO
must prepare accounts. The
SPCB must designate the SPSO,
the deputy SPSO or a member of

RSSB/S3/09/1/2

Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN
[Does recommendation
apply, anything in existing
legislation]

SPSO written
submission
[Note identity/location any
evidence received to date]

SPSO contributed written and oral
evidence to the Finance
Committee, in which we set out
our concerns about the tension in
the arrangement whereby
responsibility for budgetary
oversight of my office rests with
the SPCB, a body within my
jurisdiction; and our view that the
arrangement through which the
SCPA has been given
responsibility for examining Audit
Scotland’s proposals for its use of
resources and expenditure
seemed to us to demonstrate a
more appropriate balance
between budgetary control and
independence.
(WE/20081219/page4/para6)
SPSO has previously argued our
concerns about the tension in the
arrangement whereby
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

staff as the ‘accountable officer’
with responsibility for signing
accounts, ensuring the propriety
of finances and ensuring that
resources are used economically,
efficiently and effectively.
Agreed consistent approach
required per Human Rights
legislation. Committee Bill
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN
[Does recommendation
apply, anything in existing
legislation]

SPSO written
submission
[Note identity/location any
evidence received to date]

responsibility for budgetary
oversight of the SPSO, and other
oversight functions, rest with the
SPCB, a body within our
jurisdiction. In our view, the
arrangement through which the
SCPA has been given
responsibility for examining Audit
Scotland’s proposals for its use of
resources and expenditure
seemed to us to demonstrate a
more appropriate balance
between budgetary control and
independence. Proposals for
enhanced and more appropriate
accountability arrangements have
also been advanced by Audit
Scotland in their 2006 report on
Ombudsman/Commissioners –
Shared Services and the
Committee may wish to revisit the
suggestion for a Remuneration
Committee for office-holders.
Finally in this respect, the
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN
[Does recommendation
apply, anything in existing
legislation]

The SPCB to have power of
approval on premises location

SPSO written
submission
[Note identity/location any
evidence received to date]

Committee may wish to be aware
of a recent report by the UK Study
of Parliament Group which
rehearses the arguments around
specialised Parliamentary
accountability mechanisms.
(WE/20081219/page11/para34)
SPSO welcomes the Scottish
Government’s recognition of the
importance of independence in
providing public assurance, and
draws the Committee’s attention
to some inherent tensions in the
current relationship between the
SPCB and office-holders, and
various suggestions for enhanced
accountability arrangements
(WE/20081219/page3/summary)

Provisions requiring a three year
rolling business plan and strategic
plans

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

There is no provision regarding
the location of the SPSO’s office.
The SPSO is free to determine
the office location.
Agreed consistent approach
required per Human Rights
legislation. Committee Bill

There is no requirement to
prepare strategic plans.
Agreed consistent approach
required per Human Rights
legislation. Committee Bill
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN
[Does recommendation
apply, anything in existing
legislation]

SPCB prior approval for staff
numbers, terms and conditions

SPSO written
submission
[Note identity/location any
evidence received to date]

SPSO welcomes the Scottish
Government’s recognition of the
importance of independence in
providing public assurance, and
draws the Committee’s attention
to some inherent tensions in the
current relationship between the
SPCB and office-holders, and
various suggestions for enhanced
accountability arrangements
(WE/20081219/page3/summary)

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

SPSO may appoint members of
staff. The SPSO requires the
approval of the SPCB for the
terms and conditions of any staff
appointed.
SPSO also requires the approval
of the SPCB for any
arrangements for the payment of
pensions, allowances or gratuities
to any person who has ceased to
be a member of staff.
SPSO may, in connection with a
complaint or request under the
SPSO Act, obtain advice from any
person who, in the SPSO’s
opinion, is qualified to give it. The
SPSO requires the approval of
the SPCB for the payment of any
fees and allowances to any such
person from whom advice is
obtained.
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN
[Does recommendation
apply, anything in existing
legislation]

Consent from SPCB to acquire
and disposal of land

Power to SPCB to direct sharing
of services as
appropriate/necessary

SPSO written
submission
[Note identity/location any
evidence received to date]

SPSO welcomes the Scottish
Government’s recognition of the
importance of independence in
providing public assurance, and
draws the Committee’s attention
to some inherent tensions in the
current relationship between the
SPCB and office-holders, and
various suggestions for enhanced
accountability arrangements
(WE/20081219/page3/summary)

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

Agreed consistent approach
required per Human Rights
legislation. Committee Bill
SPSO may do anything which
appears necessary or expedient
for the purpose of, or in
connection with, or which appears
conducive to, the exercise of the
SPSO’s functions. In particular,
the SPSO may acquire and
dispose of land and other
property and enter into contracts.

Agreed consistent approach
required per Human Rights
legislation. Committee Bill
SPSO agrees that, in the long There is no provision regarding
term, there is likely to be scope the sharing of premises, staff or
for some modest efficiency other resources.
savings by building on existing
sharing of services.
Agreed consistent approach
(WE/20081219/page3/summary)
required per Human Rights
legislation. Committee Bill
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN
[Does recommendation
apply, anything in existing
legislation]

SPSO written
submission
[Note identity/location any
evidence received to date]

Parliamentary committees to take
evidence more regularly from
commissioners and ombudsman
and establish memoranda of
understanding with the relevant
commissioners/ombudsman to
ensure evidence sessions on
annual reports.

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

SPSO, in the exercise of the
SPSO’s functions, is not subject
to the direction or control of any
member of the Parliament, any
member of the Scottish
Executive, or the SPCB. The
Parliament may give directions as
to the form and content of annual
reports. The Scottish Ministers
may give directions regarding the
keeping and preparation of
accounts.
Not appropriate for inclusion in
legislation. Cover in Committee
report?
The term of office of the SPSO
(and deputy SPSO) is determined
by the SPCB, but may not exceed
five years. A person is eligible for
re-appointment for a second
period. Re-appointment to the
same office for a third
consecutive period is competent

Independent assessor to oversee
the procedures of reappointing
commissioners and ombudsman.
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN
[Does recommendation
apply, anything in existing
legislation]

SPSO written
submission
[Note identity/location any
evidence received to date]

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

only if, by reason of special
circumstances, such reappointment is desirable in the
public interest.
Outstanding Committee decision
Rejected by the Parliament during
the Human Rights Bill.

The Committee considers that
there is a strong case for
integrating the Human Rights
Commission with the SPSO.
The Committee endorses the
approach taken in New Zealand
and recommends that future
proposals for representatives of
specific interest groups within
society should not be designated
as Parliamentary commissioners.

Not applicable for this Bill.

SCPA Report
The Auditor General for Scotland
should be appointed on a fixed
term. Legislation should be
amended to provide that, in
future, the Auditor General for

SPSO endorse the principle of
fixed-term appointments for a
period of around 7 years. This
would help protect the
independence of the office-holder
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN
[Does recommendation
apply, anything in existing
legislation]

SPSO written
submission
[Note identity/location any
evidence received to date]

Scotland is appointed for a single
non-renewable term of eight
years.

and is in line with the
recommendations of the
Committee on Standards in Public
Life and the House of Commons
Public Administration Select
Committee
(WE/20081219/page11/para36)

Counter-productive to be unduly
restrictive on whether the holders
of any particular posts should be
ineligible for appointment as
Auditor General.

SPCB’s evidence under point ten
of its suggested legislative
changes to harmonise legislation
impacting on the SPCB, states on
the issue of employment
restrictions that it wishes ‘to
consider reducing 3 year
disqualification from appointment
to listed/specified authority’. We
welcome this suggestion.
(WE/20081219/page11/para37)
SPCB’s evidence under point ten
of its suggested legislative
changes to harmonise legislation
impacting on the SPCB, states on
the issue of employment

A presumption that the Auditor
General will hold no other
positions of any kind should be
included by the SPCB as a term
and condition for any future
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN
[Does recommendation
apply, anything in existing
legislation]

Auditor General.

While still in post, an Auditor
General should not be permitted
to apply for a post with any body
which is subject to audit by the
Auditor General, or which is
associated with the Auditor’s
General’s role.
The SPCB should specify at the
start of each fixed term a
mechanism that will be used
throughout the fixed term to

SPSO written
submission
[Note identity/location any
evidence received to date]

restrictions that it wishes ‘to
consider reducing 3 year
disqualification from appointment
to listed/specified authority’. We
welcome this suggestion.
(WE/20081219/page11/para37)
The SCPA raised this issue in its
recommendations on the Auditor
General’s employment once the
holder of that position leaves the
post.
(WE/20081219/page11/para38)
The SCPA raised this issue in its
recommendations on the Auditor
General’s employment once the
holder of that position leaves the
post.
(WE/20081219/page11/para38)
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN
[Does recommendation
apply, anything in existing
legislation]

SPSO written
submission
[Note identity/location any
evidence received to date]

determine routine increases in the
salary.
Difficulty in the event of the
incapacity of an Auditor General,
where temporary provision may
need to be made for certain
functions of the post to be
delegated.
Formal statutory provision for the
position of Deputy Auditor
General
The SCPA considers that it is
essential to retain the functions
and processes of the Accounts
Commission, namely considering
the output of the audit of local
authorities and joint boards and,
where necessary, making
recommendations to Scottish
Ministers. However, the SCPA
believes that there may be merit
in delivering these functions
within a simplified audit structure.
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN
[Does recommendation
apply, anything in existing
legislation]

SPSO written
submission
[Note identity/location any
evidence received to date]

statements of the Auditor General
(and of staff of Audit Scotland
when acting on his/her behalf) to
have absolute privilege

Any other proposals
received/considered
SPSO would like to draw the
Committee’s attention at this
stage to discussions we have
been having with the Scottish
Government about minor and
technical amendments that would
remove some ambiguities in our
current legislation and also
provide possible enhancements
to the 2002 Act which, in our
view, would secure important
service improvements for the
public. As stated above, it is not
completely clear to us at this
stage what the best legislative
vehicle may be for effecting these
changes, but we would be happy
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN
[Does recommendation
apply, anything in existing
legislation]

SPSO written
submission
[Note identity/location any
evidence received to date]

to provide the Committee with
fuller details on this if it is
appropriate.
(WE/20081219/page13/para42)
There should be specific provision
for a wider range of outcomes
and options for reporting and
publicising than are provided for
by the 2002 Act. A potential
model is provided by Welsh
legislation which allows for the
publication, where appropriate, of
statements of reasons for not
investigating a complaint; and for
alternate methods of reporting
investigation results, depending
on the nature of the case and the
outcome.
(WE/20090112/page5/para7)
Evidence gathering powers
should expressly apply to all
stages of consideration of a
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN
[Does recommendation
apply, anything in existing
legislation]

SPSO written
submission
[Note identity/location any
evidence received to date]

complaint. There is a potential
model here in the legislation
governing the Irish Ombudsman
which provides that evidence
gathering powers apply in relation
to both preliminary examination
and investigation of a complaint.
(WE/20090112/page6/para9)
Exceptionally the Ombudsman
should be able to undertake an
investigation in the absence of an
individual complaint or beyond the
stated terms of a specific
complaint. A possible model for
this could be: s 4(3) of the Irish
Ombudsman Act, 1980: ‘The
Ombudsman shall not investigate an
action unless— (a) a complaint has
been made to him in relation to the
action by a person …. Or (b) it
appears to him, having regard to all
the circumstances, that an
investigation under this section into
the action would be warranted’. It
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN
[Does recommendation
apply, anything in existing
legislation]

SPSO written
submission
[Note identity/location any
evidence received to date]

should be noted that Waterwatch
Scotland currently has a similar
power to undertake reviews of
systemic problems.
(WE/20090112/page7/para14)
A simpler formulation be adopted.
e.g. the equivalent provision in
the Public Services Ombudsman
(Wales) Act 2005 states:
“7 Matters which may be
investigated
(1) The matters which the
Ombudsman is entitled to
investigate are—
(a) alleged maladministration
by a listed authority in
connection with relevant
action;
(b) an alleged failure in a
relevant service provided by
a listed authority;
(c) an alleged failure by a listed

23

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN
[Does recommendation
apply, anything in existing
legislation]

SPSO written
submission
[Note identity/location any
evidence received to date]

authority to provide a
relevant service.”

(WE/20090112/page8/para18)
A simpler and less ambiguous
formulation such as that in the
Public Services Ombudsman
(Wales) Act 2005 which reads: `4
(2) “Member of the public” means
any person other than a listed
authority acting in its capacity as
such’.

(WE/20090112/page8/para20)
The Act should include a
definition of `commencement of
proceedings’. The definition we
have proposed in discussing an
MOU with the Crown Office is `
the service of an indictment or a
complaint’.
(WE/20090112/page9/para22)
Paragraph 2(a) of Schedule 4 be

24
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decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH PUBLIC
SERVICES
OMBUDSMAN
[Does recommendation
apply, anything in existing
legislation]

SPSO written
submission
[Note identity/location any
evidence received to date]

amended to read `fatal accident
inquiries or civil or criminal
proceedings before any court of law,
or’.

(WE/20090112/page9/para23)
In s19(3) the word `patients’ be
replaced with `persons’ (and that
throughout the sub-section the
phrase `health or safety’ is used
rather than `health and safety’).
(WE/20090112/page9/para25)
There should be a clear
statement in Schedule 4 as to
whether we are empowered to
investigate the process leading up
to contracts and commercial
transactions.
(WE/20090112/page10/para27)
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

RSSB/S3/09/1/4

Summary of
Recommendations
made

AUDITOR GENERAL
FOR SCOTLAND

Crerar Report

Applicability

The unique role of external
scrutiny is to provide independent
assurance that services are wellmanaged, safe and fit-forpurpose, and that public money is
being used properly.
Scrutiny priorities must reflect the
public and user interest.

The Auditor General is the
Parliament’s watchdog for the
maintenance of propriety and
value for money in the spending
of public funds.

[Note identity/location any
evidence received to date]

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

Evidence to date

Action to be Taken

AGS written submission

[Does recommendation
apply, anything in existing
legislation]

The AGS’s role is to:
• Examine how public bodies
spend public funds;
• Make sure they manage their
finances to the highest
standards;
• Make sure they achieve value
for money.

The primary responsibility for
demonstrating compliance and
performance should rest with
service providers.
External scrutiny should operate
as a coherent system. The
features of this should include:
Strategic priorities agreed by
Ministers and Parliament,

1

RSSB/S3/09/1/4

Summary of
Recommendations
made

AUDITOR GENERAL
FOR SCOTLAND

We propose a revised model of
accountability where
independence from Ministers is
balanced by responsibility to the
Parliament. Parliament should
become more proactive in
seeking assurance.
The complexity of organisational
structures is a constraint on a
strategic approach to developing
and delivering an appropriate
scrutiny regime across public
services. There is a need to
remove constraints to joint
working and to simplify the
scrutiny governance
infrastructure.
Cost/benefit analysis should
become a routine element of any
decisions about the use of
external scrutiny; and
Scrutiny bodies should report to
[Ministers and] the Parliament
against cost and impact
measures.

The AGS is independent of both
the Parliament and the Executive
in the exercise of his functions.

AGS written submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]

2

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

RSSB/S3/09/1/4

Summary of
Recommendations
made

AUDITOR GENERAL
FOR SCOTLAND

AGS written submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]

All reviews of specific inspection
and regulatory functions should
also assess the scope for
amalgamating bodies with
common interests, re-allocating
responsibilities to one
organisation where there are
unnecessary direct overlaps and
opportunities to share resources
(including staff) to deal with
overlaps.

Sinclair Report
moving complaints handling from
small to large offices produce
efficiencies of scale (last bullet)
Waterwatch complaints function
to SPSO (para 74)
Prison Complaints Commissioner
to SPSO (para 74)

Other bodies for transfer to
SPSO (para 74)
SPSO to oversee fit for purpose
complaints system (para 75)
SPSO to be suitably accountable

3

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

AUDITOR GENERAL
FOR SCOTLAND

AGS written submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

and also appropriately
independent (See para 82)
Enforcing compliance with SPSO
decisions (para 83)
role for SPSO as design authority
(para 84)
A single set of principles for all
complaints handling (para 86)
How is the SPSO authority and
resources for SPSO to oversee fit
for purpose complaints function
(para 88)
Mediation to be mandatory before
a complaint is allowed to progress
to the SPSO (or other review
body)
Resourcing SPSO to cater for
new functions

Finance Committee
Parliament to determine what the
format of any information it
requires from a commissioner
should be if it chooses to do so,
namely the form and content of

AGS reports to the Scottish
Parliament.

There is no requirement to
prepare strategic plans or annual
reports.

4

RSSB/S3/09/1/4

Summary of
Recommendations
made

AUDITOR GENERAL
FOR SCOTLAND

AGS written submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

annual reports
Powers of direction should be
given to the SPCB for budget
setting

Audit Scotland is responsible for
payment of the Auditor General’s
salary and allowances and any
expenses incurred and for making
pension contributions. There
appears to be no requirement for
the Auditor to prepare and lodge
accounts in his/her own right.

SCPA looks at the funding of the
AGS office.
SCPA appoints a qualified person
to audit the accounts of Audit
Scotland
SCPA lays before the Parliament
and publishes a copy of Audit
Scotland’s accounts and the
auditor's report on them.

Audit Scotland provides such
assistance and support as the
Auditor General and the Accounts
Commission require in the
exercise of their respective
functions and in particular,
provides them, or ensures that
they are provided with the
property, staff and services which
they require for the exercise of
those functions.

SCPA examines Audit Scotland's
proposals for the use of resources
and expenditure and reports on
them to the Parliament.

SCPA’s main functions are: to
examine the proposed budget of

5

RSSB/S3/09/1/4

Summary of
Recommendations
made

AUDITOR GENERAL
FOR SCOTLAND

AGS written submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

Audit Scotland;
There is no provision regarding
the location of any office.
There is no requirement to
prepare strategic plans or annual
reports.
There is no express power to
appoint staff. It is one of the
functions of Audit Scotland to
provide assistance and support to
the Auditor.
No general powers are expressly
conferred.
There is no provision regarding
the sharing of premises, staff or
other resources.
There is no requirement to
prepare strategic plans or annual
reports.

The SPCB to have power of
approval on premises location
Provisions requiring a three year
rolling business plan and strategic
plans
SPCB prior approval for staff
numbers, terms and conditions

Consent from SPCB to acquire
and disposal of land
Power to SPCB to direct sharing
of services as
appropriate/necessary
Parliamentary committees to take
evidence more regularly from
commissioners and ombudsman
and establish memoranda of
understanding with the relevant
commissioners/ombudsman to
ensure evidence sessions on
annual reports.
Independent assessor to oversee

When the office of Auditor

6
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Summary of
Recommendations
made

AUDITOR GENERAL
FOR SCOTLAND

AGS written submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]

the procedures of reappointing
commissioners and ombudsman.

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

General is vacant the Scottish
Commission for Public Audit can
appoint a person to discharge the
functions of the Auditor until a
new Auditor is appointed for a
maximum of one year.
Outstanding Committee decision.

The Committee considers that
there is a strong case for
integrating the Human Rights
Commission with the SPSO.
The Committee endorses the
approach taken in New Zealand
and recommends that future
proposals for representatives of
specific interest groups within
society should not be designated
as Parliamentary commissioners.

No categories of person are
expressly disqualified from
appointment.
Not applicable for this Bill.

SCPA Report
The Auditor General for Scotland
should be appointed on a fixed
term. Legislation should be
amended to provide that, in
future, the Auditor General for

AGS welcomes the move to make
appointments for a single nonrenewable term. In evidence to
the SCPA, the Audit Scotland
Board highlighted the

The Public Finance and
Accountability (Scotland) Act
2000 provided that the AGS must
vacate office on attaining the age
of 65, or on a later date

7
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Summary of
Recommendations
made

AUDITOR GENERAL
FOR SCOTLAND

Scotland is appointed for a single
non-renewable term of eight
years.

determined by the Parliament but
following age discrimination
legislation which came into affect
from October 2006, this is no
longer applicable.

AGS written submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]

arrangements being made in
England for the appointment of
the Comptroller and Auditor
General on a single, nonrenewable term of ten years, and
I note the SCPA’s
recommendation that the term
should be eight years. I am of the
view that the term of office should
certainly not be for less than eight
years. As the SCPA note in their
report (p7 Para 32) it is a
recognised principle in many
other countries that a fixed term is
appropriate for public auditors to
help enshrine their independence
to carry out their mandates free
from political interference. I
endorse the SCPA’s statement
that
“amending the Act to
introduce a clear and transparent
statutory framework for a fixed-term
appointment would be preferable, as
it would remove any risk that the

8

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

AUDITOR GENERAL
FOR SCOTLAND

AGS written submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]

SPCB might be perceived as having
undue discretion or potential to make
appointments on inconsistent terms. “
p7 para 33
(WE/20081218/page1/Term of
appointment)
It is important that any restrictions
on the holder of the office of
Auditor General are considered
carefully to ensure that they
achieve a balance between
preserving the independence and
integrity of the office, securing the
best candidates for the role and
enabling former holders of the
office to continue to contribute to
public life in some capacity if they
so wish. Clarification on any
restrictions would be welcome.
(WE/20081218/page2/Conflicts of
interest & future employment)
It is important that any restrictions
on the holder of the office of
Auditor General are considered
carefully to ensure that they

Counter-productive to be unduly
restrictive on whether the holders
of any particular posts should be
ineligible for appointment as
Auditor General.

A presumption that the Auditor
General will hold no other
positions of any kind should be
included by the SPCB as a term

9

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

RSSB/S3/09/1/4

Summary of
Recommendations
made
and condition for any future
Auditor General.

While still in post, an Auditor
General should not be permitted
to apply for a post with any body
which is subject to audit by the
Auditor General, or which is
associated with the Auditor’s
General’s role.

AUDITOR GENERAL
FOR SCOTLAND
[Does recommendation
apply, anything in existing
legislation]

AGS written submission
[Note identity/location any
evidence received to date]

achieve a balance between
preserving the independence and
integrity of the office, securing the
best candidates for the role and
enabling former holders of the
office to continue to contribute to
public life in some capacity if they
so wish. Clarification on any
restrictions would be welcome.
(WE/20081218/page2/Conflicts of
interest & future employment)
It is important that any restrictions
on the holder of the office of
Auditor General are considered
carefully to ensure that they
achieve a balance between
preserving the independence and
integrity of the office, securing the
best candidates for the role and
enabling former holders of the
office to continue to contribute to
public life in some capacity if they
so wish. Clarification on any
restrictions would be welcome.
(WE/20081218/page2/Conflicts of
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

RSSB/S3/09/1/4

Summary of
Recommendations
made
The SPCB should specify at the
start of each fixed term a
mechanism that will be used
throughout the fixed term to
determine routine increases in the
salary.

Difficulty in the event of the
incapacity of an Auditor General,
where temporary provision may
need to be made for certain
functions of the post to be
delegated.

AUDITOR GENERAL
FOR SCOTLAND
[Does recommendation
apply, anything in existing
legislation]

AGS written submission
[Note identity/location any
evidence received to date]

interest & future employment)
AGS welcomes the SCPA’s
comments and suggestions on
this issue. The key issue here is
one of perception and
transparency. It is not
appropriate for an auditee to
determine the salary and
conditions of their auditor, and the
proposals made by the SCPA
would address that concern. The
perception issue is that an Auditor
General should not be seen to be
advantaged or disadvantaged
personally by his or her conduct
of an audit.
(WE/20081218/page2/Salary and
conditions)
AGS accepts that SCPA’s view
that further consideration should
be given to arrangements relating
to the incapacity of an Auditor
General.
(WE/20081218/page2/Other
issues)

11

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

RSSB/S3/09/1/4

Summary of
Recommendations
made
Formal statutory provision for the
position of Deputy Auditor
General
The SCPA considers that it is
essential to retain the functions
and processes of the Accounts
Commission, namely considering
the output of the audit of local
authorities and joint boards and,
where necessary, making
recommendations to Scottish
Ministers. However, the SCPA
believes that there may be merit
in delivering these functions
within a simplified audit structure.
statements of the Auditor General
(and of staff of Audit Scotland
when acting on his/her behalf) to
have absolute privilege

AUDITOR GENERAL
FOR SCOTLAND
[Does recommendation
apply, anything in existing
legislation]

AGS written submission
[Note identity/location any
evidence received to date]

AGS welcomes the SCPA’s
recommendation that legislation
should provide for any statements
of the Auditor General (and of
staff acting on behalf of the
Auditor General) to have absolute
privilege.
(WE/20081218/page2/Privilege
for the AG)

Any other proposals

12
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Summary of
Recommendations
made

AUDITOR GENERAL
FOR SCOTLAND
[Does recommendation
apply, anything in existing
legislation]

AGS written submission
[Note identity/location any
evidence received to date]

received/considered
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Summary of
Recommendations
made

SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

[Does recommendation
apply, anything in existing
legislation]

Crerar Report

Applicability

Evidence to date

The unique role of external
scrutiny is to provide independent
assurance that services are wellmanaged, safe and fit-forpurpose, and that public money is
being used properly.
Scrutiny priorities must reflect the
public and user interest.

There needs to be a proper
balance between accountability to
Parliament for use of public
money and efficiency issues and
operational independence from
Parliament.
(WE/20081219/page2/para7)
A primary reason for the strong
link with Parliament is to ensure
that posts which might involve
scrutiny of actions and provisions
for which Ministers are
responsible are independent of
the Government. Where there
are regulatory/scrutiny functions,
it is necessary to ensure that the
potential danger of interference
by the Government is not
replaced by undue interference by
Parliament (especially in the case
of the Standards Commissioner,

SPSC investigates complaints
that an MSP has broken the Code
of Conduct for MSPs. He does
this independently of Parliament
and reports his findings to
Parliament, but within a set of
rules laid down in the Scottish
Parliamentary Standards
Commissioners Act 2002.

1

Action to be Taken

RSSB/S3/09/1/6

Summary of
Recommendations
made

SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]
whose only role it is to investigate
the actions of Members of the
Parliament).
(WE/20081219/page2/para7)
The primary responsibility for
demonstrating compliance and
performance should rest with
service providers.
External scrutiny should operate
as a coherent system. The
features of this should include:
Strategic priorities agreed by
Ministers and Parliament,
We propose a revised model of
accountability where
independence from Ministers is
balanced by responsibility to the
Parliament. Parliament should
become more proactive in
seeking assurance.

A primary reason for the strong
link with Parliament is to ensure
that posts which might involve
scrutiny of actions and provisions
for which Ministers are
responsible are independent of
the Government. Where there
are regulatory/scrutiny functions,
it is necessary to ensure that the
potential danger of interference

SPSC investigates complaints
that an MSP has broken the Code
of Conduct for MSPs. He does
this independently of Parliament
and reports his findings to
Parliament, but within a set of
rules laid down in the Scottish
Parliamentary Standards
Commissioners Act 2002.

2

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

RSSB/S3/09/1/6

Summary of
Recommendations
made

SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]
by the Government is not
replaced by undue interference by
Parliament (especially in the case
of the Standards Commissioner,
whose only role it is to investigate
the actions of Members of the
Parliament). There needs to be a
proper balance between
accountability to Parliament for
use of public money and
efficiency issues and operational
independence from Parliament.
(WE/20081219/page2/para7)
Whilst SPSC supports the wish to
review existing posts at this
stage, I would suggest that very
good reasons would have to be
put forward to change the identity
or existence of posts that were all
created by the Parliament, after
careful consideration, as separate
entities within the last decade,
and which mirror posts elsewhere

Complaints about Ministers acting
as Ministers, not as MSPs, are
dealt with by the office of the First
Minister at St Andrew's House.

The complexity of organisational
structures is a constraint on a
strategic approach to developing
and delivering an appropriate
scrutiny regime across public
services. There is a need to
remove constraints to joint
working and to simplify the
scrutiny governance
infrastructure.

3

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

RSSB/S3/09/1/6

Summary of
Recommendations
made

SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]
in the UK and beyond. I am not
attracted to the unsubstantiated
proposal of the SPCB for a
reorganisation of current bodies.
The SPCB written proposals do
not say what are the problems to
which the proposals are a
solution. They put forward as
aims of the proposals increased
value for money, and easier
identification by the public of
whom to contact, by creating
more of a “one stop shop”.
(WE/20081219/page2/para7)
Cost/benefit
analysis
should
become a routine element of any
decisions about the use of
external scrutiny; and
Scrutiny bodies should report to
[Ministers and] the Parliament
against cost and impact
measures.

4

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

RSSB/S3/09/1/6

Summary of
Recommendations
made

SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]
SPSC is strongly concerned
about the suggestion in the Crerar
Review of giving the SPSO a
“complaints supremo” directorial
role while effectively removing her
role as an ombudsman who can
address the original complaint
with independence and authority.
An ombudsman is an essential
part of the administrative justice
landscape. The role provides an
alternative, which is relatively
informal, and free of cost, to
raising an action in the courts. It
would be retrogressive and
unjustifiable to deprive people of
the right to take their original
complaint to the Ombudsman,
especially so in those cases in
which no independent scrutiny
body is to be involved. I am
reassured that the proposals of

All reviews of specific inspection
and regulatory functions should
also assess the scope for
amalgamating bodies with
common interests, re-allocating
responsibilities to one
organisation where there are
unnecessary direct overlaps and
opportunities to share resources
(including staff) to deal with
overlaps.

5
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decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]
the Fit for Purpose Complaints
System Action Group 1 seek to
maintain a direct investigatory
role for SPSO.
(WE/20081219/page8/para34)

Sinclair Report
moving complaints handling from
small to large offices produce
efficiencies of scale (last bullet)

If all the existing functions are to
be retained, as stated, and given
that some sharing of services
already exists, it is hard to see
how further money will be saved
after the increased costs of
reorganisation have been met.
(WE/20081219/page5/para19)
It should be remembered that
SPSO as currently set up is
already an amalgam of quite a
number of previous offices and
functions - and further roles are
likely to be added from the Crerar

Waterwatch complaints function
to SPSO (para 74)

1

Scottish Government, 2008. Fit For Purpose Complaints System Action Group - Report To Ministers.
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Summary of
Recommendations
made

SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]
proposals, even without the
current SPCB proposals. There
must be a limit to the number of
topics that one post holder can be
sufficiently familiar with in order to
carry authority. The proposals
generally seek to amalgamate
posts that have very different
functions.
(WE/20081219/page5/para19)
Prison Complaints Commissioner
to SPSO (para 74)

Other bodies for transfer to
SPSO (para 74)
SPSO to oversee fit for purpose
complaints system (para 75)
SPSO to be suitably accountable
and also appropriately
independent (See para 82)
Enforcing compliance with SPSO
decisions (para 83)
role for SPSO as design authority

7
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Summary of
Recommendations
made

SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

[Does recommendation
apply, anything in existing
legislation]
(para 84)
A single set of principles for all
complaints handling (para 86)
How is the SPSO authority and
resources for SPSO to oversee fit
for purpose complaints function
(para 88)
Mediation to be mandatory before
a complaint is allowed to progress
to the SPSO (or other review
body)
Resourcing SPSO to cater for
new functions

Finance Committee
Parliament to determine what the
format of any information it
requires from a commissioner
should be if it chooses to do so,
namely the form and content of
annual reports

There is no requirement to
prepare strategic plans. As soon
as possible after the end of each
calendar year, the SPS
Commissioner must lay before
the Parliament an annual report
about the performance of the SPS
Commissioner’s functions

8

RSSB/S3/09/1/6

Summary of
Recommendations
made

SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

[Does recommendation
apply, anything in existing
legislation]
throughout that year.

Powers of direction should be
given to the SPCB for budget
setting

2

The Finance Committee Report’s
main recommendation, that the
SPCB should have stronger
powers of budget setting in
relation to the relevant posts, was
not unexpected. However, that
inquiry focussed mainly on the
scrutiny role, and in allocating an
oversight role to the SPCB, the
Report arguably did not
adequately address whether that
body, with all its other tasks, has
the time and resources to carry
out a full governance role in
relation to these posts (nor did it
address the potential conflict of

Finance Committee, 7th Report 2006 (Session 2); Inquiry into Accountability and Governance.

9

Agreed consistent approach
required per Human Rights
legislation. Committee Bill
SPCB pays the salary and
allowances of the SPS
Commissioner, any pension,
allowances and gratuities or
contributions and any expenses
incurred by the SPS
Commissioner in the exercise of
his functions. There appears to be
no provision requiring the SPS
Commissioner to prepare and
lodge accounts.
Agreed consistent approach
required per Human Rights
legislation. Committee Bill

RSSB/S3/09/1/6

Summary of
Recommendations
made

SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

[Does recommendation
apply, anything in existing
legislation]
interest in controlling the budgets
of, for example, the SIC and the
SPSO who might have in the
course of their duties to scrutinise
and criticise actions of the SPCB).
(WE/20081219/page3/para10)
As I am already in a position in
which the SPCB has to approve
my budget and my spending on
provision of services to me, such
as legal advice, I do not see much
difference arising from what is
suggested by the Finance
Committee Report 2 .
(WE/20081219/page9/para39)
The SPCB to have power of
approval on premises location

As regards premises, SPSC
cannot share costs as Parliament
has no accommodation costs in
relation to him or her. The post is
based at home. The only
services used are a commercial
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There is no provision regarding
the location of the SPS
Commissioner’s office.
Agreed consistent approach
required per Human Rights
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Summary of
Recommendations
made

SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

[Does recommendation
apply, anything in existing
legislation]

Provisions requiring a three year
rolling business plan and strategic
plans

firm of legal advisers and I value
this service highly in assisting me
in my role. Any advantage
proposed in terms of sharing legal
services with others would have
to take into account the issue of
special expertise and the cost
advantage of ground already
having been covered.
(WE/20081219/page9/para41)
Given the small size of my budget
(at £90,000, just over 1% of the
total budget for Commissioners
and Ombudsman) and the way in
which my role is very much
circumscribed by statute, I do not
consider it appropriate for SPSC
to be required to produce a 3 year
rolling business plan. It is
sufficient to have to justify future
budget bids.
(WE/20081219/page9/para40)
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legislation. Committee Bill

There is no requirement to
prepare strategic plans. As soon
as possible after the end of each
calendar year, the SPS
Commissioner must lay before
the Parliament an annual report
about the performance of the SPS
Commissioner’s functions
throughout that year.
Agreed consistent approach
required per Human Rights
legislation. Committee Bill

RSSB/S3/09/1/6

Summary of
Recommendations
made

SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

[Does recommendation
apply, anything in existing
legislation]
SPCB prior approval for staff
numbers, terms and conditions

With the consent of the SPCB as
to numbers, the SPS
Commissioner may appoint staff
to assist in carrying out the SPS
Commissioner’s functions. The
SPS Commissioner may, with the
consent of the SPCB, determine
the terms and conditions of
appointment of such staff and the
SPS Commissioner may
authorise the staff to exercise
functions on behalf of the SPS
Commissioner. Those in
employment with the SPS
Commissioner are eligible for
membership of the Civil Service
Pension Scheme. Currently no
such staff are appointed.
The SPS Commissioner requires
the consent of the SPCB to
appoint any person to provide
services to assisting or advise the
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Summary of
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SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

[Does recommendation
apply, anything in existing
legislation]
SPS Commissioner in carrying
out his functions. The SPCB must
also consent to the payment of
fees or allowances for assistance
or advice.
Agreed consistent approach
required per Human Rights
legislation. Committee Bill
Consent from SPCB to acquire
and disposal of land

There is no provision regarding
general powers.

Power to SPCB to direct sharing
of services as
appropriate/necessary

Agreed consistent approach
required per Human Rights
legislation. Committee Bill
There is no provision regarding
the sharing of premises, staff or
other resources. The
Commissioner works from home.
The Commissioner does not have
any staff.
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Summary of
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SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

[Does recommendation
apply, anything in existing
legislation]
Agreed consistent approach
required per Human Rights
legislation. Committee Bill
As soon as possible after the end
of each calendar year, the SPS
Commissioner must lay before
the Parliament an annual report
about the performance of the SPS
Commissioner’s functions
throughout that year.

Parliamentary committees to take
evidence more regularly from
commissioners and ombudsman
and establish memoranda of
understanding with the relevant
commissioners/ombudsman to
ensure evidence sessions on
annual reports.

Independent assessor to oversee
the procedures of reappointing
commissioners and ombudsman.

Having a single longer term
without renewal now seems to be
becoming the norm for
Parliament-supported office
holders in the UK and
Commonwealth. The Wicks
Committee (Committee on
Standards in Public Life) in its
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Not appropriate for inclusion in
legislation. Cover in Committee
report?
The SPS Commissioner is
appointed by the SPCB, with the
agreement of the Parliament. The
SPS Commissioner’s term of
office is determined by the SPCB,
but may not exceed five years. A
person who has been appointed
for one period as the SPS
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Summary of
Recommendations
made

SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

[Does recommendation
apply, anything in existing
legislation]
2002 Report on Standards of
Conduct in the House of
Commons, examined this issue in
relation to the Parliamentary
Commissioner for Standards and
decided that problems were best
avoided and independence best
protected by having a single term
of five to seven years. The
Scottish Commission for Public
Audit, in its First Report 2008, has
recommended a single 8 year
term for future Auditors General.
The arguments put forward for
this are applicable to other posts,
including, and perhaps
particularly, that of the SPSC.
The 2007 Report of the House of
Commons Public Administration
Select Committee into the
Regulation of Conduct in Public
Life also supports single, nonrenewable terms of 5 – 7 years.
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Commissioner may be appointed
for a second period (whether or
not consecutive), but not for any
additional period.
Outstanding Committee decision

RSSB/S3/09/1/6

Summary of
Recommendations
made

SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

[Does recommendation
apply, anything in existing
legislation]
(WE/20081219/page7/para29)
SPSC has argued for some time
that it is important that the SPSC
should have a single term of 5 - 7
years. The need for renewal of
appointment by those whose
conduct is scrutinised by the
Commissioner is a perceived and
potentially real constraint on
independence. I am
strengthened in this view by my
actual experience of the renewal
process and also from
experiencing public criticism from
members (when simply carrying
out investigatory procedures laid
down by members).
(WE/20081219/page9/para37)
The Committee considers that
there is a strong case for
integrating the Human Rights
Commission with the SPSO.

Rejected by the Parliament during
the Human Rights Bill.
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Summary of
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SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

[Does recommendation
apply, anything in existing
legislation]
The Committee endorses the
approach taken in New Zealand
and recommends that future
proposals for representatives of
specific interest groups within
society should not be designated
as Parliamentary commissioners.

A person is not eligible for
appointment as the SPS
Commissioner if that person:
(a) is a member of the Parliament
or of the staff of the
Parliament; or
(b) has been such a member at
any time during the period of 2
years prior to the date when of
appointment.
Not applicable for this Bill.

SCPA Report
The Auditor General for Scotland
should be appointed on a fixed
term. Legislation should be
amended to provide that, in
future, the Auditor General for
Scotland is appointed for a single
non-renewable term of eight
years.
Counter-productive to be unduly
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Summary of
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SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]
restrictive on whether the holders
of any particular posts should be
ineligible for appointment as
Auditor General.
A presumption that the Auditor
General will hold no other
positions of any kind should be
included by the SPCB as a term
and condition for any future
Auditor General.
While still in post, an Auditor
General should not be permitted
to apply for a post with any body
which is subject to audit by the
Auditor General, or which is
associated with the Auditor’s
General’s role.
The SPCB should specify at the
start of each fixed term a
mechanism that will be used
throughout the fixed term to
determine routine increases in the
salary.
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]
Difficulty in the event of the
incapacity of an Auditor General,
where temporary provision may
need to be made for certain
functions of the post to be
delegated.
Formal statutory provision for the
position of Deputy Auditor
General
The SCPA considers that it is
essential to retain the functions
and processes of the Accounts
Commission, namely considering
the output of the audit of local
authorities and joint boards and,
where necessary, making
recommendations to Scottish
Ministers. However, the SCPA
believes that there may be merit
in delivering these functions
within a simplified audit structure.
statements of the Auditor General
(and of staff of Audit Scotland
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
Recommendations
made

SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]
when acting on his/her behalf) to
have absolute privilege

Any other proposals
received/considered
For effective governance, there is
a need for a sponsorship role in
relation to office holders as well
as the scrutiny one. Sponsorship
involves taking an interest in the
remit of the office holder,
protecting budgets and ensuring
good communication with the
Parliament, and, when he or she
is under attack by the executive
or media, helping him or her to
rebut criticism and defend
territory. I believe the RSSB
committee needs to address
whether the SPCB is the
appropriate body to carry out the
sponsorship role. I do not believe
it is. This conclusion appears to
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[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]
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Summary of
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made

SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]
be supported by the Parliament’s
Chief Executive in his evidence to
the Finance Committee; “The
Corporate Body is not set up as civil
service departments are with a great
sponsorship arm; we have a couple
of people only. We were not set up
to sponsor Commissioners. I have
done that job myself in the past so I
know that it is resource intensive”.

(WE/20081219/page3/para11)
Alternative models need to be
considered. Gay and Winetrobe,
point to the example of the New
Zealand “Officers of Parliament”
Committee, a specific committee
designed to oversee constitutional
officers on behalf of members.
(WE/20081219/page4/para13)
SPSC would suggest that a new
sponsoring body is required for
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decisions made, if it needs
legislation state whose bill it
is in]
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SCOTTISH
PARLIAMENTARY
STANDARDS
COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]
the Scottish post holders, either
by expanding the Scottish
Commission for Public Audit or by
establishing a new statutory
commission. This could have
representatives of the Parliament,
the Government if appropriate,
and the people. Parliament via
the SPCB could still perform a
direct scrutiny and budget
approval role. This could also
have the benefit of making the
SPSC more independent of those
whom he or she investigates.
(WE/20081219/page5/para15)
SPSC has long supported the
recent SPCB proposal that
grounds for dismissal should be
set out in statute. I would suggest
slightly different criteria, however.
Arguably there are three basic
grounds on which Parliament
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SCOTTISH
PARLIAMENTARY
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COMMISSIONER

SPSC written
submission
[Note identity/location any
evidence received to date]

[Does recommendation
apply, anything in existing
legislation]
could appropriately vote for
dismissal: inability, neglect and
misconduct.
(WE/20081219/page6/para22)
In relation to single post holders,
such as myself, legal advice
would suggest that there appears
to be no legal entity involved
other than the natural person
holding the post at any particular
time; the “corporation sole” is not
part of Scots Law.
(WE/20081219/page7/para31)
Amendments to primary
legislation should provide for
indemnity against acts or
omissions while carrying out the
functions of the Commissioner
and a mechanism should be
established for a successor post
holder to inherit the liabilities and
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obligations of the predecessor.
(WE/20081219/page9/para38)

24

[Note by whom and when
decisions made, if it needs
legislation state whose bill it
is in]

RSSB/S3/09/1/7
REVIEW OF SPCB SUPPORTED BODIES COMMITTEE

Claire Menzies-Smith
Clerk
Review of SPCB Supported
Bodies Committee
The Scottish Parliament
Edinburgh
EH99 1SP

Edinburgh
EH99 1SP
Tel: 0131-348-5830
Calls via RNID Typetalk: 18001-0131-348-5830
Fax: 0131-348-5562
tom.mccabe.msp@scottish.parliament.uk
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Dear Claire,
SPCB EVIDENCE TO THE COMMITTEE
Thank you for your letter of 16 December 2008 on behalf of the Review of SPCB
Supported Bodies (RSSB) Committee seeking further written evidence from the
SPCB for the Committee’s inquiry.
Please find enclosed the SPCB’s additional evidence. In submitting this evidence
the Committee will wish to note that there are still some areas where we require a
clearer steer on the Committee’s thinking to be able to provide more detailed
information to the Committee.
I would be happy to expand on any points the Committee would find helpful
Yours sincerely

Tom McCabe

Scottish Parliamentary Corporate Body (SPCB) –Evidence to the Committee
Introduction
1.
As we set out in our original submission there have been two main drivers to
the public services reform agenda. In respect of the officeholders, funded by the
SPCB, the work in the previous parliamentary session by the then Finance
Committee with a report of its inquiry into accountability and governance
arrangements 1 and, since then, the Crerar review on regulation, audit, inspection
and complaints handling.
2.
In terms of our submission covering a suggested revised structure for the
officeholders funded by the SPCB it might be helpful to add some context to the
rationale behind the SPCB’s consideration of this matter.
3.
Whilst Crerar has potential implications for the Parliament (which were
broadly welcomed by the Parliament on 3 October 2007 2 ), it has also been the main
driver for the Government in considering reform. In January 2008, in response to the
Crerar Review, the Government stated that it was committed to a ‘radical reform of
how scrutiny operates and a substantial reduction in the number of the organisations
with a scrutiny role’ and set a target to reduce the number of scrutiny bodies by 25%
through structural change.
4.
While this is clearly a Government target, the SPCB was invited to co-operate
in improving the scrutiny landscape by considering whether there was any scope for
rationalising the bodies it supports.
5.
In his letter to the Finance Committee on 23 June 2008, the Cabinet Secretary
for Finance and Sustainable Growth said that the Scottish Government had been in
a “positive dialogue with the SPCB to seek its commitment to a shared vision of
radical reform of scrutiny, including consideration of those bodies which fall under
the responsibility of the Parliament. We acknowledge the commitment of the SPCB
to take forward this radical improvement of scrutiny and efficiency”
6.
It was by reflecting on this dialogue, the parliamentary debate that was held in
October 2007 on the Crerar Report, and in the light of the then Finance Committee’s
recommendations for better accountability and governance that we put forward our
proposals. The SPCB also considers there would be considerable merit for the
public generally and, in due course, to the public purse to consolidate the offices it
supports into 3 distinct bodies as follows:
•

A Complaints and Standards Body comprising the functions of the Scottish
Public Services Ombudsman, Commissioner for Public Appointments in
Scotland, Scottish Parliamentary Standards Commissioner, Standards
Commission for Scotland and the Chief Investigating Officer, the complaints
handling functions of Waterwatch Scotland and the Scottish Prisoner
Complaints Commission.

1

http://www.scottish.parliament.uk/business/committees/finance/reports-06/fir06-07-Vol01-00.htm
http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-07/sor100302.htm#Col2330
2

2

•

A Rights Body comprising the functions of the Commissioner for Children and
Young People in Scotland and the Scottish Human Rights Commission.

•

An Information Body comprising the functions of the Scottish Information
Commissioner as a standalone body as at present.

Thinking behind proposed model
7.
The SPCB proposal is, as explained above, about restructuring the current
landscape as part of the wider public sector reform agenda. The proposals put
forward provide an opportunity to look afresh at the existing structures in the context
of those bodies that undertake similar functions.
8.
For example, we recognise as part of this examination that the focus of the
Commissioner for Children and Young People in Scotland is in relation to those
people within society, whereas the Scottish Human Rights Commission is concerned
with the rights of people more generally within society. We do not see such a
distinction needs to be made in organisation structure terms.
9.
Equally, in looking at the regulating of standards of conduct the Standards
Commission for Scotland (and Chief Investigation Officer within that) considers
possible breaches of the codes of conduct for local councillors and public bodies,
whereas the Scottish Parliamentary Commissioner deals with possible breaches of
the code of conduct for MSPs. Again, we do not see any distinction necessarily
needs to be made in structural terms given the similarity of functions.
10.
In short, we see different bodies undertaking parallel activities which our
proposals seek to merge.
11.
We have proceeded on the basis that the functions currently carried out by
the SPCB funded bodies will remain largely unchanged. Our thinking was to look at
synergies of functions and propose a functional re-alignment to:
•
•
•

Provide a more streamlined support structure (HR/ Finance/ IT etc.)
Provide greater opportunities to share services including in particular through
possible co-location; and
Make it easier for the public to have a single contact point.

12.
We consider that through the streamlining of support there should be room for
efficiency savings in the round. That said, the SPCB recognises that the scope for
further efficiency savings in isolation (that is, within the existing individual bodies)
may be limited in some respects especially as some of the SPCB supported bodies
have few staff. However, when considered in combination with other bodies, the
scope for savings throughout the new body should be greater, for example, through
a possible reduction in accommodation requirements or sharing support services.
13.
In re-aligning functions to simplify the landscape we took an essentially
“bottom up” approach. This, we felt, was consistent with the report of the Finance
Committee inquiry into accountability and governance of officeholders.
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14.
In its Report, the Committee recommended that in establishing new bodies a
first test should be that bodies with similar roles and responsibilities should be
amalgamated wherever possible; the potential to pool the resources of existing
bodies (such as sharing staff) should be considered wherever possible; unnecessary
direct remit overlaps should be dealt with by removing responsibility from one of the
bodies involved and adjusting budgets accordingly. What we have done in essence
is to apply that approach retrospectively to existing bodies given that an opportunity
has arisen to change structures.
15.

Taking each of the officeholders funded by the SPCB in turn.

Complaints handling and Standards Body
Scottish Public Services Ombudsman
16.
We are aware that the Government was already actively considering giving
the Ombudsman additional complaints handling functions (prison complaints and
Waterwatch Scotland) in the light of the Crerar/ Sinclair reports. Subject to these
changes, which could themselves be significant, there is a case for the Ombudsman
to remain a stand alone with these additional functions. This would place in one
body the majority of complaints currently handled across public sector organisations.
17.
We note the evidence submitted to the Committee by the Ombudsman which
contains arguments supporting the position as a stand alone body.
18.
We recognise this is a matter for the Committee but, as previously stated, we
consider there is a unique opportunity for a more radical approach in relation to the
present landscape, and propose that the ‘standards’ function be added to the
complaints handling body.
19.
When the public makes approaches to the Scottish Parliamentary Standards
Commissioner or the Standards Commission for Scotland they are, in most cases,
making ‘complaints’ about the conduct of elected representatives. Where such
‘complaints’ are admissible an investigation is undertaken into the facts of each
allegation.
Similarly, with complaints handling bodies, where an admissible
complaint is made it generally results in some form of investigation. We therefore
see a link between the complaints handling and standards functions.
20.
We see a value for money argument with the scope to share the expertise
built up in the existing bodies in relation to investigative casework and also a
strategic approach to promotional activity to make the public aware of their right to
complain about possible maladministration in public bodies and breaches of codes of
conduct. In addition, there could be an amalgamation of support functions, such as
personnel services, finance and IT with dedicated teams providing these functions to
the single body. In the longer term we would also see value for money savings in
co-locating the existing bodies in one location.
21.
What we perceive to be of greater significance is that the general public know
to whom a complaint can be made and have confidence the complaint will be
4

properly investigated and concluded. The plethora of bodies dealing with complaints
and standards, for example, makes it confusing for members of the public. It is our
view that there is an opportunity to achieve simplification and clarity.
Scottish Parliamentary Standards Commissioner
22.
In looking at the Scottish Parliamentary Standards Commissioner we
recognised that there were comparisons to be made with the Standards Commission
for Scotland in that both bodies investigate potential breaches to codes of conduct
for elected Members, whether they are Members of the Parliament or members of
local authorities. There is clearly a similarity of function with both bodies undertaking
investigations and preparing reports.
Commissioner for Public Appointments in Scotland
23.
Another function of the Standards Commission for Scotland is the promotion
and enforcement of codes of conduct for those members appointed to devolved
public bodies. Given that the Commissioner for Public Appointments is responsible
for overseeing Ministerial compliance to the Code of Practice for Ministerial
appointments to these public bodies we consider that there is a linkage between the
two bodies.
24.
Indeed, we understand that one of the recommendations of a review of public
bodies in 2001 was that the work of the Public Appointments Commissioner could be
taken forward by the Standards Commission. Notwithstanding this however,
Parliament approved the establishment of an independent Commissioner for Public
Appointments in 2003.
25.
We also recognise that while the Commissioner for Public Appointments has
made efforts to produce economies of scale in her support functions, given that it is a
very small body such opportunities are limited.
Rights Body
Commission for Children & Young People in Scotland and Scottish
Commission for Human Rights
26. These two bodies, in our view, are neither ‘complaints handling’ nor ‘standards’
bodies. They do, however, have a commonality of ‘purpose’ in that they both
promote and encourage best practice in relation to peoples’ rights whether that is
human rights in general or the rights of children and young people in particular. We
note here the arguments already advanced in some quarters that the needs of other
particular groups such as older people should also receive recognition in the form of
a Commissioner to promote their interests.
27.
While it can be a matter of debate, which no doubt the Committee will wish to
reflect upon, we consider that the rights of a child (and indeed older people for
example) are closely linked to human rights. Similarly, in undertaking their general
functions, both offices must have regard to UN Conventions rights.
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28.
Having a more general ‘Rights’ body (as exists in parts of Australia) has a
further advantage in that it could encompass other categories in the future such as
an Older People’s Commissioner (referred to above) in a way which is consistent
both with the approach advocated by the Finance Committee and indeed with Crerar
more widely.
29.
We do appreciate that there could be opposition to this merger as some may
see it diluting the rights of children but what we are proposing is changes to the
structure – the functions will remain – with the merger providing more flexibility and
opportunities for staff to share expertise. It would also, arguably add more “weight”
to views and recommendations expressed by the body on behalf of children and
others in society.
Information Body
The Scottish Information Commissioner
30.
We do not believe that it would be beneficial to try to amalgamate the Scottish
Information Commissioner with any other offices. The Information Commissioner
has both an appellate and an advocacy function. It is not essentially a complaints
handling body and is not responsible for standards although an argument might be
drawn that it could be seen as a ‘Rights’ body with people having a ‘right’ to
information. Any such argument would, however, in our opinion be border line and
we therefore consider that it would be better for this to remain a stand alone body
and to concentrate more on a formal sharing of services with other bodies. In
addition, we do not see how the overlapping jurisdictions could be resolved in a
merger with a Complaints and Standards Body.
Functionality
31.
The evidence above seeks to convey the thinking behind our proposals for a
revised structure. We agree with the Committee that what is essential is for any new
structure and more importantly the functions to work well in practice. Whilst we have
no reason to think they will not do so, we recognise that further more detailed work is
required on this and we would wish to work with the officeholders in this connection.
This has not been possible to undertake in the time that has been available to us
since we gave oral evidence to the Committee. We can, however, offer some
preliminary thoughts to the Committee on this.
32.
We are not proposing any changes to the structure of the Scottish
Information Commissioner. Additional powers for the SPCB, as recommended by
the then Finance Committee should enhance the governance and accountability of
the ‘Information’ body and aim to deliver some value for money savings through
greater sharing of services.
33.
The existing functions of the proposed ‘Rights’ bodies provide both the
Commissioner for Children and Young People in Scotland and Scottish Commission
for Human Rights with the power to review relevant legislation and to undertake
research and outreach work. We see these functions as similar and therefore there
are benefits for the 2 offices to be merged to provide a single contact point for public
6

authorities with an opportunity to share expertise between staff of the existing
offices.
34.
One area of difference, however, is that the Commissioner for Children and
Young People in Scotland can undertake investigations on the extent to which
service providers have regard to the rights, interests and views of children and young
people in making decisions or taking actions that affect children or young people. In
doing so the Commissioner must consult children and young people and
organisations working with children and young people.
35.
The Scottish Commission for Human Rights, on the other hand, has the
power to inquire into the policies and practices of public authorities. In the discharge
of either function the respective officeholder lays a report before the Parliament.
Staff have already been recruited to undertake these functions in the respective
offices which should provide for a transfer of skills to any new body. Any report to be
laid before the Parliament on either an investigation or an inquiry, we believe can be
laid by a new Commissioner or, as we prefer, a Commission. The Committee may
wish to consider whether these functions should be aligned in the new body.
36.
The biggest test in relation to ensuring the functionality of the new bodies will
be with the proposed Complaints handling and Standards body.
37.
In terms of complaints handling, changes were already being considered by
the Government arising from the Crerar Review recommendations. These have
been further refined by the Working Group on Complaints Handling (Sinclair Report)
and we understand the Committee has a copy of this report.
38.
In the section on delivering change covered by the report it is suggested that
introducing a new, simplified complaints handling process can be achieved with a
phased approach and the Working Group which reported to Scottish Ministers has
made a number of recommendations in this respect.
39.
This would leave the areas of ‘standards’. The main difference between the
Parliamentary Standards Commissioner and the Standards Commission for Scotland
is the way a report of an investigation is dealt with. We do recognise the challenges
in ensuring appropriate reporting mechanisms are in place to consider reports of any
investigation, although we do not see these as being insurmountable.
40.
As the Committee will know, on completion of an investigation into an
admissible complaint, the Scottish Parliamentary Standards Commissioner will report
to the Standards, Procedures and Public Appointments Committee which considers
the report and reports to Parliament with its recommendations and any sanctions.
We endorse the view that a Committee of the Parliament is best placed to judge (and
recommend to the Parliament) what, if any sanctions are appropriate against a
Member of the Parliament and we are not proposing any changes to this process.
41.
Investigations into potential breaches of codes of conduct by local councillors
(or members appointed to devolved public bodies) are undertaken by a Chief
Investigation Officer (CIO) (who has distinct functions and is a separate Ministerial
appointment within the current legislation). The CIO has responsibility for deciding
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whether or not to report the outcome of any investigation to the Standards
Commission.
42.
Where the CIO has concluded a breach of the code has been found, the
Commission then decides whether or not to hold a hearing. If a hearing is held, the
Commission will decide whether there has been a breach and if so, what sanction
(censure, suspension or disqualification) should be imposed.
43.
Whilst there are different reporting strands between the Scottish
Parliamentary Standards Commissioner and the CIO we do not consider that this
should prove insurmountable to enabling the existing functions to continue under the
umbrella of the proposed new body.
44.
One option for consideration would be to look at whether the Chief
Investigating Officer (who should become a Parliamentary appointment and not a
Ministerial appointment at present) could undertake investigations with reports on
potential breaches regarding the Members’ code of conduct being submitted to the
Standards, Procedures and Public Appointments Committee and reports on potential
breaches regarding the local councillor’s code of conduct (or NDPB codes) being
submitted to the new Commission. As with the other changes in structure we have
proposed, legislative changes would be required This merger of functions could be
advantageous in relation to the functions of the Scottish Parliamentary Standards
Commissioner as at present the Commissioner has no support staff to assist with
investigations, whereas under the proposed new arrangements support would be
available.
45.
The Legal Aid and Legal Profession (Scotland) Act 2007 provides for the
establishment of a Scottish Legal Complaints Commission. This is a model the
Committee might wish to consider whereby it is a ‘commission’ model which provides
the delegation of some decision making to sub-committees made up of members of
the commission, individual members of the commission or to staff. We set out some
further information on the Scottish Legal Complaints Commission below.
46.
The Commission is a body corporate with a chairing member and 8 other
members appointed by the Scottish Ministers. The Commission also employs a
chief executive who is the accountable officer of the organisation.
47.
The Commission is also required to establish one or more determination
committees in accordance with its own procedural rules for the purpose of exercising
certain of its functions. The Commission may also establish other committees for any
other purposes relating to its functions.
48.
Express provisions regulate how the Commision may delegate its functions.
The Commission may authorise the chief executive; any of its committees; any of its
members; or any of its other members of staff to exercise certain of its functions.
There are, however, certain restrictions. The following summarises how functions of
the Commission can be delegated.
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•

The Commission may authorise the function of deciding whether a complaint
is frivolous, vexatious or totally without merit to be exercised only by any of its
committees or by one of the Commission’s members.

•

It may authorise the function of deciding whether any element of a complaint
is capable of being dealt with under a specified regulatory scheme to be
exercised only by one of the Commission’s members.

•

It may authorise the function of deciding whether any element of a complaint
is about the exercise of discretion by any Crown Counsel or procurator fiscal
in relation to the prosecution of crime or investigation of deaths to be
exercised only by one of the Commission’s members.

•

A determination committee can be authorised to exercise functions of
deciding complaints, determining what should happen if a complaint is upheld
or of deciding whether to publish reports.

•

The Commission cannot delegate functions of approving annual reports and
accounts, of making procedural rules, of determining funding levies or of
approving budgets.

With most of the other functions exercised only by a determination committee.
49.
It might be possible therefore to look at such a model with certain decisions
relating to specific functions undertaken or verified by a sub-committee unless the
decision taking has been delegated to staff. However, in relation to the functions of
the CIO with regard to complaints against MSPs, the CIO could report his findings
direct the to the Standards, Procedures and Public Appointments Committee as at
present unless the RSSB Committee was minded to recommend to the Parliament
that the CIO report to the Complaints handling and Standards body for it to
recommend a sanction to the Parliament.
How the model might improve services
50.
The SPCB considers that any structural changes recommended by the
Committee will form part of the wider public services reform agenda and such
improvements to the existing structures should be seen in that context.
51.
Whilst we have proposed structural changes we see these going hand in hand
with other improvements, the most significant being the proposal to streamline
complaints handling. The whole ethos of the Crerar Review was to simplify matters
and make improvements for both the public and service deliverers.
52.
As we have said in paragraph 21 of this submission, one significant
advantage we see with the proposed model in relation to complaints handling and
standards is the reduction in bodies with which the public would have to engage.
53.
It makes sense to us to see a uniform approach to ‘rights’ issues with a coordinated outreach and participation service which should, over time, provide
increased value for money but also avoid any potential for apparent duplication.
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54.
We fully accept, however, that success will be down to the leadership and
professionalism of the staff in these bodies. We would not see any dilution of
interaction with children which could be a concern to some and would envisage the
new ‘Rights’ body maintaining the links already established with various parts of the
children’s sector.
55.
As mentioned above a considerable amount of work has already been
undertaken by both the Crerar Review and through the Sinclair Working Group in
looking to provide a better complaints handling service to the public and one which is
standardised across the public sector. One of the key findings of the Working Group
was that complaints processes in public services are not fit for purpose as they are
not always accessible, easy to use and are often complex and variable in content.
The Sinclair report made recommendations to simplify the complaints process and
also the landscape of complaints handling bodies.
56.
In looking at complaints it is more than likely that some form of investigation
will need to be undertaken. Similarly, when a member of the public complains about
a possible breach of a code of conduct relating to an elected Member (either an MSP
or local councillor) an investigation is likely. It seems sensible therefore given both
the Scottish Parliamentary Standards Commission and Standards Commission (and
CIO) considers complaints in relation to possible breaches of codes of conduct to
amalgamate those bodies into one with the general public only having to make a
‘complaint’ to one body.
57.
Specifically, in relation to ‘standards’ we would strongly recommend retaining
the CIO function within any new body, with the CIO having, as at present, separate
functions and the independence to exercise the his or her investigatory role without
interference from the overarching body (Commission).
58.

We propose no change to the Information body functions.

How will the independence of functions be preserved?
59.
We propose that the existing functions remain but are amalgamated in the
suggested new bodies. In commenting on preserving independence we have
assumed that this refers to independence from political and financial control in
addition to investigatory independence.
60.
In respect of the SPCB funded bodies, apart from the Scottish Parliamentary
Standards Commissioner, the legislation already provides that an officeholder, in the
exercise of that officer’s functions, is not subject to the direction or control of the
Parliament, the Government and the SPCB. It is the SPCB’s view that this prohibition
should remain. Statute will therefore provide that, in relation to the functions of the
body and the decisions taken by the body these cannot be influenced by direction or
control from the Parliament, Government or SPCB.
61.
The Scottish Parliamentary Standards Commissioner is not, like the other
officeholders, the Accountable Officer for the money he or she expends – that role is
undertaken by the Clerk/ Chief Executive of the Parliament. More importantly the
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Commissioner can be subject to directions given by the Parliament usually through
the Standards, Procedures and Public Appointments Committee.
62.
These directions can include the procedure to be followed when conducting
investigations generally into any complaint about the conduct of an MSP or
investigations into complaints falling within such class or classes as may be specified
in a direction. The Parliament, however, cannot give directions about whether or how
any particular investigation should be conducted.
63.
The power to issue directions (as is currently held by the Standards,
Procedures and Public Appointments Committee) could continue though such
directions would be made to the Chief Investigating Officer of the proposed new
body.
64.
The Committee may wish to reflect on what independence means in relation
to officeholders. In line with the recommendations of the then Finance Committee
the SPCB concurs with the view that it is functional independence in relation to
decisions taken on, for example, complaints but at the same time there has to be
accountability for the use of public funds. We are absolutely clear that it is neither
desirable nor practicable for ultimate decisions on public funding to be made other
than by Members of the Parliament.
65.
The Committee will note that for the most recent SPCB funded body, the
Scottish Commission for Human Rights, the SPCB now approves, not only the
numbers and terms and conditions of staff, but also the Commission’s budget, the
office location, acquisition and disposal of land and the SPCB is required to
comment on the strategic 3 year plan before it is put to the Parliament for approval.
The Finance Committee recommended similar provisions should be applied to the
other SPCB funded bodies.
66.
Budgetary control was a considerable focus of the inquiry into the
accountability and governance arrangements of officeholders conducted by the then
Finance Committee in 2006. We consider that budgetary control can be balanced
with the functional independence of the officeholders and indeed that it is essential
that such control does exist to ensure that they are accountable for the use of public
funds. One of the recommendations to come out of the inquiry was that the SPCB
should be given a clear and specific power for the approval, or otherwise, of an
officeholder’s budget.
67.
We do not anticipate that in approving the officeholders’ budgets that this will
in any way impact on the functional independence. It is for the officeholders to
determine how they undertake their statutory functions within an agreed budget for a
particular year. We recognise that budgetary approval might impact upon operational
independence where a Commissioner feels that sufficient resources are not being
provided to allow for the effective discharge of functions. However, we are of the
opinion that the process whereby the SPCB has to account for its overall budget
(which includes those of Commissioners) to the Finance Committee provides
adequate safeguard in this respect.
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68.
At present, although we do not (apart from the Scottish Commission for
Human Rights) have a specific budget approval power, the SPCB enters into a
dialogue with the officeholders over their budget proposals. Following this dialogue,
the budgets are put to the Finance Committee as part of the SPCB’s overall budget
proposal.
69.
Should for whatever reason, the SPCB have reservations about the size of
the budget proposed, for example if it considered a programme of work (regardless
of its nature) as being over ambitious for a single financial year when taking account
of all the other activities proposed as part of the budget submission, then at present
the SPCB would draw this to the attention of the Finance Committee as part of the
SPCB’s overall budgetary submission as part of the existing protocol in place.
Similarly, if an officeholder had reservations about the budget submitted to the
Finance Committee by the SPCB the officeholder could also raise his or her own
concerns with the Committee under a Memorandum of Understanding which exists
between the SPCB, the Finance Committee and officeholders.
70.
Having a strategic plan will also assist this process in that it should identify
more clearly where and for what purpose the budgetary provision will be required. At
the end of a financial year, in addition to the normal accounting arrangements, the
SPCB will be able to identify if any of the budgetary targets have not been met and
question the reasoning which can inform the budgetary discussions for the next
financial year. We are aware that some officeholders would prefer a 3-year rolling
budget approval. However, under the Scotland Act this is not possible.
71.
Currently, a body is not precluded from making a further bid for additional
monies during the financial year should it become apparent that an urgent inquiry, for
example, was necessary which could not have been foreseen at the time the
budgets were agreed. The SPCB has an agreed process with the existing
officeholders to take into account occasions where additional funds to the original
budget for any financial year are required on an exceptional basis. The procedure
for this provision is set out in a Memorandum of Understanding on Access to the
Officeholders’ Contingency Fund held by the SPCB.
72.
This Memorandum provides that any bids should be submitted to the SPCB
by way of a certification explaining the purpose of the additional funding being
sought. Where there are insufficient funds in the Officeholders’ contingency fund
(held by the SPCB) then the SPCB shall consider whether it is possible to meet the
additional funding from elsewhere in the SPCB’s overall budget or where such
funding cannot be met, a bid for additional funding would be submitted to the
Finance Committee as part of the in-year budget revision process.
73.
During the then Justice 1 Committee’s consideration of the Scottish
Commission for Human Rights Act, one of the questions put by the Committee was
in relation to the SPCB having a directional power for budgetary approval of the
Commission’s proposed budget on an annual basis and how this sat with the UN
General Assembly resolution 48/134 (the ‘Paris Principles’).
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74.

Section B2 of the ‘Paris Principles’ provides that:

“The national institution shall have an infrastructure which is suited to the smooth
conduct of its activities, in particular adequate funding. The purpose of this funding
should be to enable it to have its own staff and premises, in order to be independent
of the government it need not be subject to financial control which might affect this
independence.”
75.
Our view is that the provisions contained in the Scottish Commission for
Human Rights Act meet the independence test. The Commission has its own staff
and premises subject to the approval of the SPCB. The Commission is independent
of Government given the role of the SPCB. The financial review functions of the
SPCB do not undermine independence as the SPCB has no powers of veto to
prevent functional activities being undertaken by the Commission.
76.
Whilst we recognise that the ‘Paris Principles’ are a particularly helpful marker
in establishing national human rights institutions, it is also important to recognise that
they are advisory in nature. This is reinforced in the recognition of choice throughout
the principles. The principles ascribe aspirations and broad deliverables/goals but do
not define the method or mode of delivery as it needs to reflect the local
environment. This recognises that a balance needs to be struck – in this case a
balance between the need to be able to monitor and account for expenditure and
operational independence.
77.
Similarly, we note in the evidence of the Scottish Public Services Ombudsman
to the Committee dated 19 December 2008 that the Ombudsman states that we
have suggested legislation to provide the SPCB with a power to approve the number
and terms and conditions of staff and the Ombudsman questions whether this is
compatible with the Council of Europe’s Parliamentary Assembly’s adopted
recommendations about the institution of ombudsmen. This power is already in
place for some officeholders.
78.
The document referred to by the Ombudsman is a Recommendation
produced by the Parliamentary Assembly of the Council of Europe and contains
proposals addressed to the Committee of Ministers of the Council of Europe, the
implementation of which is within the competence of national governments. These
are neither binding nor enforceable, unless they were to be implemented by the UK
Government into UK law. One of the main thrusts of the Finance Committee report
was accountability and the requirement for budgets to be scrutinised and approved.
Given that for most of the SPCB funded officeholders a considerable proportion of
the budget is for staff costs it would seem incompatible for the SPCB not to have
such powers to approve the numbers of staff and the terms and conditions when
they form such a large part of the budget.
79.
We also note the independence criteria which have been developed for
Ombudsmen by the British and Irish Ombudsman Association which we believe to
be largely compatible with the proposals we put forward. We do firmly believe,
however, that accountability must be to the Parliament and if this is incompatible with
membership of what is an external association then that would be unfortunate but
this would not hinder the Ombudsman in undertaking his or her principal functions.
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80.
The Ombudsman, in her evidence has also suggested that the Scottish
Commission for Public Audit (SCPA) should consider officeholder budgets instead of
the SPCB. Whilst it is for the Committee to take a view it is important to note that the
SPCB never sought responsibilities in respect of officeholders but, having been
given them by Parliament, has looked to discharge them effectively and with
integrity. In the course of doing so the SPCB has gained considerable experience
which might well be considered especially valuable in helping to see through any
changes ultimately endorsed by Parliament on the Committee’s recommendation.
81.
There are, as noted above, safeguards in place to ensure the operational
independence of office holders. And it is worth noting that the Finance Committee,
having also considered this matter in 2006, came to the view that the SPCB should
remain in this role.
Breakdown of existing costs, staff numbers and accommodation arrangements
82.
Without knowing what the Committee is likely to recommend as a revised
structural landscape, it is difficult to provide any accurate assessment on costs. The
SPCB is, however, more than willing to work with the Committee when it has formed
a view, even in principle, on a revised structure. Once that stage is reached, the
SPCB would propose that a piece of work is jointly commissioned by the Committee/
SPCB, and working with officeholders (and Government as appropriate) to produce
more detailed figures.
83.
What we have provided by way of this submission is a breakdown of the
existing budgets for those bodies which form part of our proposals together with a
breakdown of the staff structures of each of these bodies. This information is
attached at Annex A to this submission.
84.
The Committee will see from these figures that there is some duplication of
costs in a number of areas. Looking at the current figures for accommodation costs
alone there is the potential to make cost savings, even allowing for the probability
that larger accommodation may be necessary for the enhanced bodies. In looking at
co-location, where it is appropriate and economical to do so, we would obviously
commence any property search by looking at what is available within the public
sector estate.
85.
A similar picture can be seen on the current office structures with staff
carrying out similar roles in the various bodies. Our proposed revised structure will
provide an opportunity for the staffing structures to be revisited to ensure that they
are fit for purpose in any new body.
86.
We should also like to make it clear that, regardless of the outcome of any
structural reform, we will be looking at a more formal approach to the sharing of
services between bodies funded by the SPCB and other relevant Government
funded bodies. Work has already commenced on this with both the Scottish Public
Services Ombudsman and the Scottish Human Rights Commission recently signing
up to a common IT platform for public bodies supported by the Government. The
SPCB will be in a stronger position to achieve greater sharing of services if the
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recommendations of the Finance Committee are accepted, as a minimum, by the
Committee.
Commission/ Commissioner Structure
87.
As we mentioned in our previous evidence, with the exception of the Scottish
Human Rights Commission, all of the existing SPCB funded officeholders are
individuals nominated to the Parliament and appointed by Her Majesty the Queen or
appointed by the SPCB with the approval of Parliament.
88.
We consider there to be 2 main advantages of a Commission structure.
Taking the Complaints handling and Standards body, for example, we believe that
the size and range of functions would be too onerous for one officeholder. A
Commission structure with a chair and members would bring specific expertise in
certain areas which would be beneficial to the organisation and decision making
would produce potentially more balanced outcomes.
89.
The Committee might also be interested to note that a number of recently
established bodies have been set up as Commissions: Scottish Legal Complaints
Commission; Scottish Commission for Human Rights and the Water Industry
Commission for Scotland.
90.
We also note the informative comments submitted to the Committee by the
Ombudsman about models for combining offices or functions.
While the
Ombudsman supports a ‘Commissioner’ approach we consider that many of the
advantages of a multi-functional Ombudsman as set out in her paper could equally
apply to a Commission.
91.
The Commission would be a body corporate with governance advantages
including those in relation to liabilities and indemnities. In addition, a Commission
provides for a broader range of experience at senior level. The chair would be the
‘figure-head’ but would have to take his or her members along when, for example,
setting the strategic plan of the organisation, thereby removing any suggestion of too
much power being invested in one individual as strategic decisions would be formed
collectively. We firmly believe that this is an altogether more robust and resilient
approach with no loss of independence.
92.
The Committee has asked for costs for both approaches. Costs of a
Commission or Commissioner approach will not be significant in relation to all other
staff and accommodation costs. What we can provide to your Committee, by way of
some assistance, is the salary ranges of the officeholders under the present
arrangements.

15

Commissioner

Salary Costs (£) (Excl. Pensions/ NIC)

Scottish Public Services Ombudsman
Scottish Information Commissioner
Commissioner for Public Appointments
Commissioner for Children and Young
People
Scottish
Parliamentary
Standards
Commissioner

90 – 95K
80 – 85K
45 – 50K
80 – 85K

Commission

Salary Costs (£) (Excl. Pensions/ NIC)

40 – 45K

Scottish Commission for Human Rights
Chair
Commission Member (x 3)

75 – 80K
£250 (per 8 hours) up to 30 days per
annum

Standards Commission for Scotland
Chair
Commission Members - each

10 – 15K
5 – 10K

Waterwatch Scotland

15 – 20K

93.
We would suggest that while for the Rights body a daily rate may be
appropriate for Commission members, we consider that for the Complaints handling
and Standards body a salary may be more appropriate for Commission members as
the posts are more likely to be more onerous in terms of time commitment given the
potential for decision taking by the Commission members.
Accountability and Governance Working Group
(i)
Pre-approved advisers
(ii)
Removal from office
94.
The Committee has asked for comments on recommendations by the
Accountability and Governance Working Group on pre-approved advisers and
conditions for the removal from office of officeholders.
95.
We have no difficulty with officeholders engaging advisers to support them
with their functional activities, where necessary. This would also apply to any new
body. However, we consider that prior approval from the SPCB could identify if a
contract for similar services was already in place with another body and which the
officeholder could access thus potentially providing economies of scale. This model
is already provided for in the legislation establishing the Ombudsman’s office where
the Ombudsman has to seek the approval of the SPCB for fees to be paid to
advisers.
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96.
We recognise that there is the potential that this may be perceived as
interfering with operational independence, particularly with regard to legal advisers.
However, the SPCB may be able to facilitate the procurement of a single contractual
arrangement which may achieve economies, whilst making provision for separate
legal advice in the unlikely event of a conflict of interest arising as between the new
bodies.
97.
We do accept, however, that the proposal to have a larger Complaints
handling and Standards body could open the way for a body of this size to recruit
and employ in house advisers such as legal advisers thereby negating the need to
pay for external advice unless absolutely necessary.
98.
In terms of removal from office, most (but not all) legislation that has
established the officeholders simply state that an officeholder may be removed from
office by way of a parliamentary motion agreed by two thirds of the Members of the
Parliament.
99.
This does not provide any grounds for removal from office which, while these
are not employment positions, does not sit well with any rights of natural justice of
officeholders. The legislation establishing the Commissioner for Children and Young
People in Scotland and the Scottish Commission for Human Rights recognised this
and specific provision were included in the legislation. For example, the
Commissioner for Children and Young People can only be removed from office:
•

if the Commissioner so requests, or

•

if the Parliament has passed a resolution for removal on the ground –

(a)
that the Commissioner has breached the terms of appointment; or
(b)
that the Parliament has lost confidence in the Commissioner’s
willingness, ability or suitability to carry out the functions of the office; and
•

any resolution for removal of the Commissioner, if passed on a division, must
be voted for by not less than two thirds of those voting.

Similar provisions exist in relation to the Chair and to members of the Scottish
Commission for Human Rights.
100. We consider this sets out the position more clearly on a legislative basis. Our
view therefore is that this should form part of any new legislation for any new body.
Fit for Purpose Complaints System Action Group Report
(i)

Financial implications – staff and administration costs

101. The Committee has asked the SPCB for its views on the recommendations of
the Fit for Purpose Complaints System Action Group report, and in particular, the
financial implications there may be to the SPCB if the role of the Ombudsman is
expanded.
17

102. As the Committee is aware this report was prepared for Scottish Ministers and
as such we, on the SPCB, have not yet fully considered the report. In terms of our
proposals for a revised structure, however, we have moved further than the report’s
recommendations with a proposal to amalgamate not only the complaints handling
side but also the standards functions.
103. We have proposed a new body which would encompass the existing functions
of the Ombudsman. As we have made clear one of our key aims is to ensure value
for money. We do, however, recognise that this may not be possible in the short
term as there may have to be some initial set up costs.
104. What is essential is that the financial memorandum (if there is to be a Bill) is
as accurate as possible. When the Ombudsman was initially established in its
current form, insufficient funds were transferred to the SPCB for the funding of the
office which meant the SPCB was put in a position of having to identify savings from
its own budget to provide additional funding to the Ombudsman. It goes without
saying that the SPCB would not wish to find itself in a similar position.
105. In terms of preparing a financial memorandum, the report of the Working
Group does provide some useful information but the report itself clearly also
recognises that until new systems are designed and agreed it is not possible to set
out the precise costs or savings to be realised. It is helpful, however, to see that a
framework has been prepared for assessing the main resource implications.
106. As we have mentioned in paragraph 82 of this submission, we would propose
that we work alongside the Committee in setting out costed proposals based once
the committee has formed an “in principle” view on structures.
Scottish Commission for Public Audit (SCPA) Report on the Review of
Corporate Governance of Audit Scotland
(i)
(ii)

Conflict of interest and holding other positions while in office
Period to elapse before a previous auditor General can take up future
employment

107. In its review of the corporate governance arrangements of Audit Scotland the
SCPA recommended the following:
“52. The SCPA considers that, in a country of Scotland’s size, it would be
potentially unfair and counter-productive to be unduly restrictive on whether
the holders of any particular posts should be ineligible for appointment as
Auditor General. To do so would potentially limit the pool of applicants to
those from the private sector or internal Audit Scotland candidates. The SCPA
does not, therefore, recommend any specific prohibition. The SCPA
recommends that, in future, the selection panel considering suitable
candidates for nomination should carefully balance the implications of a
candidate’s current employment for the independence of the Auditor
General’s position.
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53. The SCPA also considers that the integrity of the Auditor General’s
position could be compromised by the postholder taking on any other role
while in post. The SCPA, therefore, recommends that a presumption that the
Auditor General will hold no other positions of any kind should be included by
the SPCB as a term and condition for any future Auditor General.”
108. We understand the reasoning for the recommendation that there should not
be any specific prohibition on the holders of any particular posts being ineligible for
appointment. We do, however, have some concerns regarding a perceived role for
the selection panel being required to balance the implications of a candidate’s
current employment position. All selection panels follow good practice on public
appointments which provide that all candidates are to be treated equally regardless
of any aspect of their application. Making the selection panel have regard to the
current employment of a candidate would therefore not sit well with good practice.
109. The Committee might also be aware that prohibitions already exist for some
officeholders. Under the Scottish Public Services Ombudsman Act 2002, for
example, paragraph 1 to schedule 1 provides that a person is disqualified from
appointment, and holding office, as the Ombudsman if the person is an MP, MSP, a
listed authority liable to investigation by the Ombudsman, a member, office or
member of staff of a listed authority or disqualified from election as an MSP or local
councillor.
110. We therefore consider that if there is to be any prohibition on candidates
(which is not a recommendation of the SCPA) regarding their current employment
that this should be clearly set out in legislation so that there is no ambiguity and
should not be a matter for a selection panel to have to resolve.
111. We note the recommendation that the Auditor General should hold no other
position whilst in office. The Committee might be interested to know that the existing
arrangements we have in place for the SPCB funded officeholders provide a greater
degree of flexibility for a present officeholder.
112. We fully accept the notion that a post holder should not accept any other
position which would invite a conflict of interest. However, there might be occasions
when the position being offered has no connection whatsoever with the officeholder’s
official position. For example, the post holder may have an outside interest or hobby
and in which he or she might wish to accept an unpaid position such as the secretary
of a local society. We do not consider this should be prohibited. The current
arrangements the SPCB has in place set out the terms of appointment which provide
that:
“You may not take part in any activity which would in any way conflict with
your responsibilities to the Parliament or be inconsistent with your official
position as the Commissioner.
You must seek permission from the Presiding Officer before accepting any
outside employment or appointments, which might affect your statutory duties,
either directly or indirectly.”
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113. We consider this provides assurance that positions cannot be held where
there would be a conflict of interest whilst allowing the officeholder some flexibility to
apply to the Presiding Officer for permission to hold non-conflicting positions.
114.

The SCPA also recommended:
“54. In considering the future employment of an Auditor General after leaving
the post, the SCPA is mindful that any undue restrictions would, in effect,
dictate that a former Auditor General must retire or work in the private sector.
This could significantly reduce the pool of appropriate candidates. However,
the SCPA accepts that the future employment of a former Auditor General has
the potential to cause public disquiet. The SCPA, therefore, recommends that,
while still in post, an Auditor General should not be permitted to apply for a
post with any body which is subject to audit by the Auditor General, or which
is associated with the Auditor’s General’s role. This restriction may inevitably
lead to the situation of an individual being disadvantaged by having a gap
between leaving the Auditor General position and taking up any other post.
The SCPA recommends, therefore, that the SPCB should consider how the
terms and conditions associated with the post can compensate for this.”

115. In evidence to the SCPA Inquiry the SPCB recognised that there is always a
price to pay for entering the public sector in a high profile position and thereafter
having to reintegrate back into the main stream of employment. We fully agree with
the view that while in post an Auditor General should not be permitted to apply for a
post with another body which is subject to audit by the Auditor General. We also
consider that there should be a reasonable time gap before an Auditor General
should seek employment with any such body.
116. We suggested 2 years would not be unreasonable. However, if the
Committee is minded to accept the findings of the SCPA, the SPCB will need to
consider what flexibility is available to it to compensate for an Auditor General not
being able to apply for a post while still in office.
117. It is possible that this could be done through the terms of appointment and as
such no legislation would be required. This is, however, a difficult issue and the
SPCB would have to be mindful about what form of ‘compensation’ should be made
to what we already consider to be a well remunerated position. In particular, given
that the SPCB cannot foresee what posts an Auditor General may apply for and as
the salary costs of such posts would not be known in advance how could the SPCB
determine a level of compensation? Going down this route could also impact on the
position of other officeholders.
118. The Committee might also wish to note that an Auditor General would not be
in any different position from other officeholders where there are limits on future
employment/appointment opportunities when officeholders demit office.
The
Ombudsman and Commissioner for Public Appointments in Scotland also fall into
this category, and these officeholders are aware of this restriction when applying for
the posts.

20

Other Issues
119. There is one other issue we would wish to draw to the attention of the
Committee. This concerns the proposal to amalgamate the complaints handling
functions of Waterwatch with the proposed new Complaints handling and Standards
body. At present we understand Waterwatch is funded by a levy on water customers
which is determined by Scottish Ministers.
120. Should the proposal to establish a Complaints handling and Standards body
be accepted, the SPCB would have responsibility for funding this new enlarged body
(which would include Waterwatch). The SPCB has two strong concerns. The first is
the prospect of two separate funding streams: that raises the possibility of conflict
over priorities within the new body. The second is the possibility of the SPCB
applying a levy to water customers’ bills – it is quite clear that this would not be an
appropriate function for it to exercise.

Scottish Parliamentary Corporate Body
January 2009
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SPCB Supported Bodies – Budgets and Staff Numbers
Officeholder
Scottish Public Services
Ombudsman
Scottish Information
Commissioner
Scottish Parliamentary
Standards Commissioner

Commissioner for Children and
Young People in Scotland
Commissioner for Public
Appointments in Scotland
Scottish Commission for Human
Rights
Sub-total
Officeholder Contingency Fund*
Total

Full/Part Time
1 officeholder - full time

Budget for 2009/10
£
3,277,446

Staff Numbers
FTE
46

1 officeholder - full time

1,535,000

23

1 officeholder – part time (510 days per month plus fulltime for several weeks when
working on a substantial
inquiry)
1 officeholder - full time

90,000

0

1,350,161

14

423,319

3

1,000,000

8

7,675,926
250,000
7,925,926

94

1 officeholder – part-time 3
days per week
1 officeholder - full time plus
3 part time members

*The Officeholder’s Central Contingency Fund is for exceptional expenditure (e.g defending a legal action) incurred by an officeholder which cannot be met
from the agreed budget allocation for any given year
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Complaints and Standards Body

Established
Budgets
2009/10
Staff costs
Staff
related
costs
Property costs
Professional
Fees
Running costs
Less income
Capital
Total
Staff
Numbers(FTE)
Lease end date

SPSO

SPSC

OCPAS

CIO

October
2002
3,277,446

April 2003
90,000

June
2004
423,319

345,866

267,551

719,500 3

2,503,446 4
67,500

55,294
4,500

219,332
9,557

250,267
16,599

157,805
20,960

437,800
43,800

3,623,944 5
162,916

280,000
177,500

0
24,040

44,480
119,642

62,550
5,150

51,288
6,928

44,700
24,500

483,018
357,760

254,000
-25,000
20,000
3,277,446
46

4,666
0
1,500
90,000
0

29,508
0
800
423,319
3

11,300

30,570

168,700

345,866

267,551
3

719,500
8

498,744 6
-25,000
22,300
5,273,682
72

2018.
Property
sublet with
consent of
landlord

n/a

n/a
rented
offices

Oct 2009

Break in
lease –
summer 2010

6 part time
IO’s plus 4
Admin staff
Oct 2009

Standards
Commission

3

Waterwatch

Prison
Complaints

April 2006

December
1994
150,000

150,000
2

Totals

5,273,682

Budget figures for Waterwatch not yet agreed. Waterwatch takes on two roles – complaints handling and customer representation. It is only proposed to
transfer complaints handling to an enlarged body (customer representation will transfer to Consumer Focus Scotland). This would involve 3 FTE staff
transferring to the proposed new body. Waterwatch is currently funded by a levy on water customers.
4
Includes £50k for internal adviser costs
5
Does not include costs for Prison Complaints Commissioner
6
Does not include costs for Prison Complaints Commissioner
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Rights Body

7

Budget 2009/10
Staff costs
Staff related costs
Property costs
Professional fees
Running costs
Less income
Capital
Total

SCCYP
1,350,161
722,767
71,621
108,975
60,635
359,163

SCHR
1,000,000
492,213
50,000
52,000
30,000
295,787

Total
2,350,161
1,214,980
121,621
160,975
90,635
654,950

27,000
1,350,161

80,000
1,000,000

107,000
2,350,161

Staff Numbers (FTE)

14

87

22

Lease end date
Lease arrangements

2019
Break clause with no
penalty, 2014 and property
can be sublet with consent
from landlord

2010
SCHR are co-located
with the UK Equality
and Human Rights
Commission in
Glasgow. Sub lease
can be terminated by
giving 6 months notice.

Approved Staffing determination - 8 FTE staff rising to 10
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Information Body

Budget 2009/10
Staff costs
Staff related costs
Property costs
Professional fees
Running costs
Less income
Capital
Total

SIC
1,535,000
1,205,000
23,500
104,000
42,000
156,500
0
4,000
1,535,000

Staff Numbers (FTE)

23

Lease end date
Lease arrangements

2021
No break clause but
property can be sublet with
consent from landlord
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John Swinney MSP
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REVIEW OF SPCB SUPPORTED BODIES COMMITTEE
I refer to your letter of 16 December, following on from the Committee evidence session
the previous week.
I am delighted to provide further information to the Committee on the issues you raise in
your letter. The answers to your specific questions are set out in the attached annex and
cove: recommendations made by the Fit For Purpose Complaints System Action Group;
recommendations made by the Scottish Commission for Public Audit; and specific issues
the Government intends to include in the Public Services Reform (Scotland) Bill. This
covers quite a lot of detail, which I hope will assist the Committee in its work.
As you are aware, the Fit for Purpose Complaints System Action Group is one of 5 groups
that I set up last year to produce practical suggestions on how Professor Crerar's review
could be implemented. All five groups have now reported; the Government will be
considering their reports in the coming weeks and will publish a response setting out our
collective view on the wide range of recommendations coming from the groups. In the
meantime, I hope the information provided in the attached annex will provide sufficient
detail for the Committee's next evidence session.
The Government is of course keen to avoid unnecessary overlaps between the Public
Services Reform (Scotland) Bill and any Bill which might emerge from the work of your
Committee. I understand relevant officials and solicitors have already been working closely
on this and I hope that the Committee will agree that it is essential that this collaboration
continues as the work goes forward.

I

JOHN SWINNEY

St Andrew's House, Regent Road, Edinburgh
www.scotland.gov.uk
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ANNEX
FURTHER INFORMATION
COMMITTEE

FOR

THE

REVIEW

OF

SPCS

SUPPORTED

BODIES

Fit for Purpose Complaints Handling Action Group
1.
The following paragraphs
Committee's 16 December letter.
•

offer

responses

to the

Is there any conflict between the recommendation
accessibility for complainants (paragraph 57)?

bulleted

question

towards centralisation

from

the

and local

2.
There is no reason to suppose that bringing together the various bodies responsible
for oversight of complaints (all of which are national bodies) will reduce local accessibility.
The responsibility for dealing with complaints in the first instance would remain a local
matter. Ministers will be keen to ensure that the new consistent approach to complaints
handling which has been recommended will, as recommended by the Fit for Complaints
Action Group, lead to more complaints being handled and resolved locally, thus reducing the
need for issues to be referred up to the body which oversees the complaints system.
•

Will any of the recommendations at paragraph 74 be included in Government
legislation and if so which ones?
In particular there is reference within the
recommendations in that paragraph to the need for putting certain areas on a
statutory footing. Could the Government be precise about which functions require
legislation. Are there any other new powers that the Government considers will be
needed by the Scottish Public Services Ombudsman (SPSO) and which of these
require to be included in legislation? What is the Government's approach to timing in
relation to the suggestion in the final bullet point (VII) of paragraph 74?

3.
The Government accepts recommendations
74(d) V (transferring Waterwatch
complaints functions to SPSO and its other functions to Consumer Focus Scotland) and
74(d) VI (transferring prison complaints to SPSO) and would like to see these taken forward.
The Government had intended to legislate for the transfer of Waterwatch functions in the
Public Services Reform Bill but is content for this to be instead considered, and where
appropriate, taken forward by the Committee.
4.
No firm decision has been taken on the other recommendations as some require
consultation and diligence. The Government does not therefore intend to legislate for these
in the Public Services Reform Bill but may, if legislation is required, seek to do so later using
another legislative vehicle.
5.
Subject to policy requirements, recommendations II, IV, V and VII in paragraph 74(d)
are likely to require primary legislation.
Again, subject to policy requirements,
recommendations I, III and VI may require primary legislation if, for example, SPSO
functions require adaptation, or functions are conferred on another body altogether. The
SPSO is otherwise already empowered to investigate complaints relating to actions of local
authorities and to actions of the Scottish Prison Service in exercise of Scottish Ministers'
functions.
6.
On I, the Government notes the Action Group's view that the role currently performed
by local authority Complaint Review Committees for social work should be transferred to the
SPSO.
However, further consideration including consultation will need to be given to
St Andrew's House, Regent Road, Edinburgh
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whether any of the functions of such committees will continue to be required and who would
carry them out under a reformed scheme for social work complaints, which would, if the
broader recommendations are implemented, be primarily designed by SPSO.
7.
The Government has not reached a final view on II - the transfer of responsibility for
local authority Education Appeal Committee work and Independent Adjudication functions
from local government to an independent tribunal. This will require consideration of the
forthcoming report of the Administrative Justice Steering Group chaired by Lord Philip, and
consultation with local government and representatives of children and parents.
8.
As well as giving the SPSO new functions in specific subject areas such as oversight
of prison complaints and social work complaint review functions, the recommendations made
to Ministers in the report seek to give the SPSO new general powers and responsibilities
over all public services. These new responsibilities would require legislation and can be
summarised as overseeing the complaints handling system.
Functions which the
Government believes will require legislation for SPSO to be able to implement are:
(a) Duty to publish a statement of principles for complaint handling procedures;
(b) Power to publish model complaint handling procedures (CHP);
(c) Power to specify any listed authority to which a model CHP is relevant;
(d) Duty on listed authorities to comply with principles and relevant model CHP;
(e) Power to direct listed authorities to submit CHPs;
(f) Power to declare that CHP does not comply and to specify modifications;
(g) Power to issue guidance to listed authorities and duty on them to have regard.
9.
In response to representations by the SPSO, the Government was also minded to
make the following changes to the SPSO Act 2002.
However, it would appear more
appropriate for the Committee consider and, if desired, take these forward:
(a) Remove limitations on the SPSO's power to investigate
complaint) where the fault lies with another listed authority;

matters (giving rise to a

(b) Disapply the requirement to report discontinued investigations to Parliament (there
are many reasons for discontinuing investigations, including where individuals
withdraw complaints, but these cases currently have to be reported to Parliament and
contribute to the Ombudsman's overall performance);
(c) Extend non-disclosure requirements to information on potential complaints;
(d) Extend to disclosure requirements in the interests of health and safety from only
disclosing risk to "patients" to risk to "individuals". So the SPSO would in future be
bound to disclose perceived risks to all individuals to the relevant authorities; and
(e) Extend the power to recommend compensation payments to others.

St Andrew's House, Regent Road, Edinburgh
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10.
On changes to the police complaints system, the recommendation to Ministers is that
this system is still being established and needs to be fully developed in its current form
before it should be considered for transfer to SPSO. The recommendation is that this is
considered in the next Parliamentary session, perhaps in 2012/13.
•

Does the Government support the recommendation
Government taking this forward within its bill?

at para

75, and

IS

the

11.
The Government supports the proposal that the SPSO (or any successor body)
should oversee a new fit for purpose complaints system, and Ministers were preparing to
introduce the legislation required. However, the Government would be content for this to be
addressed in a Committee Bill, if this provides a more convenient vehicle.
•

What model does the Government see as being appropriate to ensure that the SPSO
remains accountable and independent as suggested in paragraph 82?

12.
To ensure that scrutiny and complaints bodies remains accountable and independent
as suggested in paragraph 82 of the report, recommendations have been made to Ministers
from the Accountability & Governance action group. Their report to Ministers concluded that
there was little difference in terms of independence between the various existing models,
and that independence could be introduced administratively through a robust framework
document. Government would see no particular advantage in SPSO accountability being
transferred from Parliament to Government, but recognises the need for greater
transparency and closer accountability in light of public perception about the lack of SPSO
accountability at present.
This could be achieved by introducing a robust framework
document - setting out publicly who is expected to do what and how accountability and
independence should be achieved - similar to those which Ministers already have with public
bodies.
•

Does the Government agree with paragraph 83 that the SPSO does not require any
further enforcement powers post reporting? How does the Government envisage that
compliance with SPSO decisions can be enforced?

13.
The Government agrees with the Action Group on this point. The Crerar Review,
noted that enforcement powers are rarely available to Ombudsmen and other final stage
complaints handling bodies. The SPSO reports publicly and it is then for the body concerned
to consider its response, and for any other bodies with authority over the service provider
(potentially including Parliament or Government depending on the authority in question), to
consider what further action is necessary. The Government supports separation between
the impartial investigation by SPSO and sanction and enforcement by Government or
Parliament. Granting enforcement powers to the SPSO would turn it into a quasi-judicial
body, with implications for the way investigations are carried out, and for the democratic
accountability of the service providers it oversees .
•

Does the recommendation in paragraph 84 regarding a future role for the SPSO
require legislation and is the Government bringing that forward?

14.
The Government believes the "design authority" role recommended for the SPSO at
paragraph 84 of the report would require legislation. This role is outwith the present statutory
provisions for SPSO.
As with other provisions relating to the SPSO, Ministers were
preparing to introduce the legislation required. However, the prospect of a Committee Bill
would offer a more appropriate legislative vehicle, particularly if wider provision is to be made
affecting the SPSO.
St Andrew's House, Regent Road, Edinburgh
www.scotland.gov.uk
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•

Can the Government set out what it envisages as the ·principles referred to In
paragraph 86? Will a single set of principles be in the Government's Bill?

15.
The Government is likely to agree that the principles set out in the report and based
on the SPSO Valuing Complaints publication should form the basis of a single set of
complaints handling principles.
The Government had not intended to include these in
legislation, to allow for flexibility in how these are developed over time.
Instead, the
Government was minded to place a duty on SPSO to develop a statement of principles and
for this (and significant modifications) to be approved by Parliament.
•

In what areas does the Government consider SPSO to be deficient at present in order
to allow it to oversee a new fit for purpose complaints system?
How does the
Government envisage the SPSO being given the necessary authority and resources?

16.
In terms of the deficiency in the present SPSO legislation which inhibits its ability to
oversee a new fit for purpose complaints system, the SPSO currently has no remit to go
beyond responding to, and issuing guidance on, complaints it has properly received. This
would not be a wide enough basis on which SPSO could begin to help design or approve
whole complaints handling systems. The Government believes legislation should be used to
give the SPSO the new roles and responsibilities and that resources should be freed up at
SPSO to deliver on this, mainly through a reduction in the level of complaints being referred
to it as more complaints are concluded at local level by service providers.
•

Can the Government confirm that it is seeking the transfer of all existing functions of
Waterwatch to the SPSO?

17.
Waterwatch has two broad roles. It represents the views of all customers, and it
investigates complaints of customers who have not been satisfied with the response they
have received by Scottish Water.
18.

The Government's proposals are to:
•
•

•
•

transfer the representation of customers to Consumer Focus Scotland;
transfer the investigation of complaints of customers who have not been satisfied with
the response they have received from Scottish Water to the Scottish Public Services
Ombudsman;
increase the consultation of licensed retail providers to provide them with the
opportunity to represent the views of their (non-domestic) customers;
dissolve Waterwatch (formally the Water Customer Consultation Panels and the
position of Convenor).

19.
Government officials have undertaken considerable work on these proposals
including informal consultation with the relevant stakeholders, To date draft instructions have
been produced. I am happy to share these with the committee and for my officials to work
with yours to enable appropriate provisions to be prepared as and when required.
•

Which are the functions of the Prison Complaints Commissioner that require statutory
authority be given to SPSO?

20.
The current regime for oversight of prison complaints has no statutory basis, unlike
police complaints or complaints about social care. Arrangements for prison complaints
handling were introduced administratively. Government believes it would be useful to bring
St Andrew's House, Regent Road, Edinburgh
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the function into line with other similar functions and to be clear on the independence of and
basis for the function. This has been a long-standing aspiration of the Prison Complaints
Commission.
21.
The office of Scottish Prisons Complaints Commission is presently non-statutory
although the Commissioner has a clear operational remit which sets out the duties of the
post. Although the post is non-statutory there is no evidence to suggest this has impeded
the Commissioner in discharging his/her functions effectively.
22.
It is proposed that the SPCC be abolished, with the handling of prisoner complaints
dealt with by the SPSO, and that the SPSO's responsibilities should be made clear in
statute. It is envisaged that the responsibility of the SPSO in relation to prisoner complaints
will be similar to that in relation to other public services - focusing on service failure and
maladministration.
Work is ongoing to consider the implications for Prison Rules, and
procedures in relation to, for example, decisions by prison governors affecting individual
prisoners.
23.
Discussions are still ongoing regarding the Fit for Purpose Complaints System Action
Group's recommendation (74 (d) III) that 'clinical' prison complaints should be dealt with
either by the Prisons Complaints Commissioner (and by consequence SPSO) or by
NHSScotland, if the provision of health in prisons transfers to NHSScotland.
•

Is it the Government's intention that mediation should be mandatory
complaint is allowed to progress to the SPSO (or other review body)?

before a

24.
No. Mediation is not appropriate for every dispute and to make it mandatory would
introduce another layer which would add to the expense and complexity of complaints
processes. However, the Government is supportive of mediation in appropriate cases. If the
Government's preferred approach of the SPSO developing model complaints handling
procedures for different parts of the public sector is taken forward, the Government would
expect SPSO and public bodies to include appropriate consideration of mediation where
appropriate.

SCPA Review of Corporate Governance
25.
You sought the Government's views in relation to specific recommendations included
in the Scottish Commission for Public Audit's Report on the Review of Corporate
Governance of Audit Scotland i.e.
•
•

Paragraphs 52 and 53 in relation to conflict of interest and the holding of other
positions by the Auditor General while in office
Paragraph 54 and any period which must elapse before a previous Auditor General
can take up future employment

26.
We would broadly support the Committee's recommendations.
Implementation of the
recommendations can however be accommodated within the terms of existing legislation
and is therefore entirely a matter for the Scottish Parliament / SPCs.
•

Whether there is a continuing need for the Accounts Commission to exist as a
separate body and whether its functions could be subsumed within another body.
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27.
The separate status of the Accounts Commission reflects the separate electoral and
accountability arrangements for local government in Scotland. We would agree with the
SCPA that it is essential to retain the functions of the Accounts Commission and would have
to be convinced that any change to the delivery mechanism carried the broad support of all
interested parties, including local authorities. Transferring responsibility for the functions to
the Auditor General, as suggested by the SCPA, might raise a number of questions e.g. in
relation to the holding of public hearings into the conduct of local authorities and the Auditor
General's independence from Ministers. It is not of course for the Government alone to
determine the public audit structure in Scotland and we stand ready to explore all possible
options together with other stakeholders.
28.
As we set out in our response to the SCPA Report, the Scottish Government is
minded to accept several of the Commission's recommendations. That response set out our
commitment to legislate on 4 issues:
•
•
•
•

a single fixed term of appointment for the Auditor General for Scotland (AGS);
amending the composition of the Audit Scotland Board;
a fixed term of appointment for non-executive members of the Audit Scotland board;
and
the extension of privilege to Auditor General reports. The Scottish Government will
therefore include suitable provision in the forthcoming Public Services Reform Bill.

29.
It is anticipated that these four changes will be implemented through the Public
Service Reform Bill. We are also considering the SCPA's recommendation that its reports
should be covered by privilege.

The Public Services Reform Bill
30.
Ministers intend to include a range of measures in the Public Service Reform Bill
which will impact on scrutiny bodies. The proposals will provide a framework for
improvements to the current external scrutiny system to enable a greater focus on the
experience of the user and the interests of the wider public. Although these will not affect
those bodies which fall under the remit of your committee, details of our intentions are set
out below. The committee may wish to consider whether there would be advantages in
putting similar duties on SPCB supported bodies.
Ensuring User Focus
31.
We are considering the recommendations made by the User Focus Action Group on
the need for scrutiny bodies to maintain user focus during the course of all their work.
Subject to the response from scrutiny bodies we may include a provision in the Public
Services Reform Bill requiring specified scrutiny bodies to have due regard to Ministerial
guidance on a range of material related to user focus.
32.
Among the 9 core principles of the Best Value arrangement are the need for bodies to
demonstrate characteristics of 'accountability' and 'responsiveness and consultation'. Our
legislative proposals will not alter this existing arrangement. The user-focus features will be
set out in the guidance, but scrutiny bodies are likely to be expected to demonstrate seven
broad features of user involvement across all their work. Details of the features can be found
in paragraphs 26 to 29 of the User Focus Group's report.
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33.
As well as these duties on scrutiny bodies, the Government is also considering
harmonising how we set out the accountability and governance arrangements which apply
specifically to scrutiny bodies. We recognise that neither the Government nor Parliament
would want to interfere in the exercise of the independent scrutiny functions of Parliamentary
Commissioners. Nevertheless the Committee may wish to consider the opportunities to
develop a consistent framework for users of public services to be better involved in the work
of all scrutiny bodies.
Coordinating Local Government Scrutiny Bodies
34.
Following the publication of the Crerar Review in 2007, the Scottish Government
asked the Accounts Commission to work with local government inspectorates and regulators
(such as HMIE, SWIA, Scottish Housing Regulator, Care Commission) and other
stakeholders to streamline the way they work together. This was specifically intended to help
further reduce the burden of scrutiny on councils and is already producing results. These are
in relation to both short term improvements and a medium term opportunity to redesign the
way the system of local government scrutiny works in future.
35.
The strategic group overseeing this work concluded that there would be value in
introducing legislation to support this working together more effectively. The group have
therefore proposed that there should be a legislative duty on local government scrutiny
bodies to work together, and a mechanism for resolving disputes if these arise.
36.
Such a duty will maximise
providing assurance about, and
therefore supports this proposal
legislative changes as part of the

the efficiency and effectiveness of scrutiny bodies work in
improvement advice to, local authorities. The Government
and Ministers are preparing to introduce the necessary
Public Services Reform Bill.

Amendment to Duties of Publication of Best Value Audits and Reports
37.
Finally, we will use the Public Services Reform Bill to clarify an issue of timing in
respect of Best Value Audit Reports. Best Value Audit Reports are completed by Audit
Scotland and sent to the Accounts Commission, approximately one week in advance of their
meeting under section 102(1) Local Government (Scotland) Act 1973. Simultaneously these
reports are sent to the relevant council under s.1 02(2) of the Act. However the council is then
required to distribute a copy of the report to all elected members and also to make the report
available to the public, again under s.1 02(2). This results in a report being in the public realm
before the Accounts Commission have had an opportunity to consider any issues raised in
the report.
38.
The provisions in the Bill do not seek to delay the publication of any report from
Controller of Audit. The provisions will instead clarify the situation for councils
harmonising the publication of the Audit report and the findings of the Commission. This
enable the report to be published publicly once the Accounts Commission has had
opportunity to present its findings on the report.

Public Bodies Policy
January 2008
Contact: 0131 244 0831
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RSSB/S3/09/1/9
Review of SPCB Supported Bodies Committee
1st Meeting (Session 3) 2009
20 January 2009
Summary of Responses

Introduction
1. The Review of SPCB Supported Bodies Committee (the RSSB
Committee) by its deadline received a total of 56 responses to its inquiry
including. These include 35 responses to the Committee’s general call for
evidence, 10 responses to the letters issued by the Committee to those
bodies directly affected by the inquiry and 11 responses from the letters
seeking written evidence from the Committees of the Parliament.
2. Individual summaries forming the written evidence submitted to the review
are annexed:
Annex A -

the general call for evidence;

Annex B -

written submissions from the bodies directly affected by
the review; and

Annex C –

evidence received from the Committees of the
Parliament.

Clerk to the Committee
19 January 2009

1

Annex A
General call for evidence
1. Following agreement at the 1st meeting on 18 November 2008, the
Committee issued a general call for evidence. The deadline for
responses was 16 January 2009. A total of 35 submissions were
received by the deadline in response to this general call.
2. These can be broken down into the following groups. The largest groups
of responses came from individuals, with 14 responses being received
and Children and Young People’s organisations providing 10 responses.
The remaining responses are from organisations including administrative
justice/ombudsman representative bodies (2 responses) local authorities
(2 responses), an academic institution, a consumer organisation and an
audit committee. In addition 3 MSPs wrote to the Committee regarding
its inquiry.
Individual responses
3. Of the individual responses all related to the handling of complaints by
the Scottish Public Services Ombudsman (SPSO). The original
complaints emanate from decisions/actions by councils, the NHS and a
housing association which are then pursued by the complainant with
SPSO. Most have not had favourable decisions made by the SPSO, but
not all. Most also either attach, or refer to, previous correspondence with
the SPSO. Some of the individuals also have petitions currently being
considered by the Parliament’s Public Petitions Committee.
Main issues for consideration
4. The main themes arising out of these responses are:
•
•
•
•
•
•
•
•
•
•
•

decisions of the SPSO’s cannot be challenged;
“comeback” complaints are not investigated or reported so the
level of dissatisfaction is not made public;
current performance of SPSO is such that the SPSO is not fit to
oversee the design of a complaints handling system;
an investigative audit should be carried out by Audit Scotland of
SPSO;
greater discretion for SPSO on validating complaints;
should have power to rule on cost/value for money;
essential that SPSO staff have knowledge of the subject they are
investigating;
increased accountability to the Scottish Parliament;
ability for complainants views to be included in the SPSO’s report
to Parliament;
length of time taken to investigate and come to a final decision;
SPSO should be abolished and replaced with unbiased lawyers;
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•
•

lack of transparency by the SPSO (all correspondence from the
office marked confidential);
SPSO’s investigation was not sufficiently thorough (too rigid a
timetable for SPSO to undertake a robust investigation);

SPSO performance
5. In relation to SPSO service delivery, one of the individual submissions
from Mr Frank French listed 5 areas which the Committee should
address by amending the Ombudsman’s governing legislation. These
are listed below:
•

The Scottish Parliament should define and specify in the Act a
working definition of what they consider constitutes
"maladministration" so that the Ombudsman can be held
accountable by the Parliament and public.

•

The Scottish Parliament should amend the Act so that the
Ombudsman must formally investigate and report to Parliament all
complaints about their service. The Scottish Parliamentary
Corporate Body should be given the power to review these
complaints and take any appropriate action to ensure that the
SPSO are providing the service expected by Parliament.

•

The Scottish Parliament should amend the Act so that Audit
Scotland have to conduct an “economy, efficiency and effectiveness
examination audit” every year to ensure that the SPSO is delivering
the service expected by the Parliament and Public.

•

The Scottish Parliament should change the Act so that there is a
right for the public to appeal a decision made by the Ombudsman.
As the Ombudsman claims they provide a quasi-judicial service
which is required to provide administrative justice, then the appeals
should be reviewed by a judge appointed by the Scottish
Parliament.

•

The Scottish Parliament should change the Act so that the
Ombudsmen and Deputies cannot be recruited from the ranks of
the people they are meant to be investigating.

Accountability to the Scottish Parliament
6. The submission from Mr Terras recommends that the SPSO should be
accountable to a Parliamentary Committee which can investigate
complaints about the Ombudsman.
Other responses concerning the functions of the SPSO
7. The Administrative Justice & Tribunals Council Scottish Committee
(AJTC) advises the Committee that it is in general agreement with the
written evidence submitted by the SPSO (see Annex B). The British and
Irish Ombudsman Association (BIOA) do not consider it appropriate to
3

comment in detail on the review but states that in principle it supports
any proposal to join up escalated complaints processes for citizens and
consumers. In addition BIOA actively supports the term “Ombudsman”
as is widely accepted and used worldwide. BIOA’s main concern would
be if the traditional role of the Ombudsman was not maintained.
8. Having been involved with several constituency cases Murdo Fraser
MSP advises the Committee that in some case the SPSO does not fulfil
its duties. In particular he is concerned with the length of time taken to
decide whether a complaint should be investigated, the length of time an
investigation takes, the quality of the investigation and of the final report
and the lack of dialogue and opportunity to change the draft report once
it has been completed. Mr Fraser states that these must be resolved to
have an effective Ombudsman. Additionally there must a more
systematic approach to accountability as apart from judicial review there
is no way to hold the Ombudsman to account.
9. Consumer Focus Scotland (CFS) 1 has welcomed the Scottish
Government’s intention to transfer the representation of water
consumers from Waterwatch Scotland to CFS. CFS advises the role
complements its work representing energy and postal consumers and
allow CFS to take a cross-cutting approach to the representation of utility
consumers. Consumer Focus Scotland supports extending the role of the
SPSO to social work, bus, water and prison complaints, as
recommended by the Sinclair Report, because this would be of
significant benefit to consumers for three key reasons: simplification,
standardisation and accessibility.
10. The Chair of the Scottish Public Services Ombudsman’s Audit Advisory
Committee (AAC) has written to the Committee in relation to the current
governance and accountability arrangements within the Ombudsman’s
office rather than the SPCB proposals. The AAC believes that a nonexecutive advisory board can enhance public confidence; efficiency;
quality of service; proportionality and outcome focus by means of
informed and constructive challenge. It notes that a number of the other
bodies supported by the SPCB made reference to bodies similar to the
AAC in their submissions to the Committee. The AAC recommends that
any successor body or bodies maintain non-executive advisory boards
as effective contributors to continued good governance.
Responses relating to the proposal for a Rights Body
11. Youthlink and Children 1st are concerned about the timing of the review
given that the Commissioner for Children and Young People in Scotland
(SCCYP) is a new organisation and the suggestion that this be merged
with the Scottish Commission for Human Rights (SCHR) which has only
been operational for 2 months.
1

Douglas Sinclair, Chair of Consumer Focus Scotland, and formerly Chair of the Scottish Consumer
Council, chaired the Fit for Purpose Complaints System Action Group which reported in July 2008
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12. Youthlink Quarriers, Aberlour and Children in Scotland are supportive of
moves for back office activities to be shared and sharing of office space.
Scottish Alliance for Children’s Rights (SACR) also supports efficient use
of resources through shared services and believes further evidence is
needed before a view can be reached on whether it is best to achieve
efficiency savings through structural changes.
13. In relation to creation of a rights body, Youthlink state that it took many
years of campaigning to establish the SCCYP and would be
disappointed if such a move reduced the role of the Children’s
Commissioner or incorporated this role into another body. Quarriers
thought this would be a retrograde step, as did Play Scotland, children in
Scotland and Aberlour who are deeply concerned. Save the Children,
Children 1st also want to keep a standalone Commissioner and are
anxious that the review consider the underpinning principles and
distinctive functions of the SCCYP. The Association of Directors of Social
Work oppose the SPCB’s proposal to merge SCCYP with SCHR,
“Getting rid of the Children’s Commissioner also sends out a very
negative message that at a time when children’s ill treatment is all over
the news and when over 30 countries in the world now have a Children’s
Commissioner that Scotland is considering getting rid of theirs.” 2
14. In particular, Youthlink and Children 1st believe a new rights body would
not be “youth friendly” and so would not improve access and that there is
potential for conflict between the rights of adults and rights of children
and young people. Quarriers and Children 1st also believe there is
potential for conflict of rights.
15. SACR believes the case for structural change has not been made and is
concerned that changes to the SCCYP would diminish the
Commissioners central role in promoting the children’s rights agenda in
Scotland. Any changes made must ensure that the promotion and
safeguarding of children’s rights is enhanced and current level of
engagement with young people is maintained. Action for Children
Scotland (ACS) goes further and states it has serious concerns about the
proposal’s impact on the promotion and safeguarding of children’s rights.
It would like the SPCB to explain to the Committee how it envisages
developing advocacy for children and young people and the consultation
with children and young people function in a rights body.
16. SACR and Aberlour advise that other UK children’s commissioners coexist with national human rights bodies without suggestion of merger and
compelling evidence would be needed to do otherwise. SACR take
comfort from the SPCB’s oral evidence 3 that SPCB are not trying to alter
the functions of the SCCYP but streamlining administration. However,
the commission model appears to go beyond just merging of
2
3

RSSB33, Written Evidence, The Association of Directors of Social Work
SPCB, RSSB Committee, Oral Evidence, 9 December 2008
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administrative functions. SACR and Save the Children suggest that the
views of children and young people be sought prior to any proposals
being agreed.
Responses concerning the Scottish Parliamentary Standards
Commissioner
17. Mike Rumbles MSP wrote to the Committee in response to the SPCB’s
proposal to amalgamate the Scottish Parliamentary Standards
Committee (SPSC) with the Standards Commission for Scotland and the
SPSO. He was concerned with the lack of consultation with interested
parties and lack of evidential base provided by the SPCB. Mr Rumbles
advises the Committee that the Standards Committee looked at merging
the SPSC and rejected it because “MSPs are required in Parliament to
hold the government to account. If the person responsible for
investigating complaints against MSPs while they are engaged in that
work is appointed by Scottish Ministers or indeed is part of an
organisation whose management is appointed by Scottish Ministers, then
the de-facto independence and integrity of that office must be
compromised.” 4 He also advises the Committee that if the driver for
change is cost then from examination it will be evident that the SPSC is
already cost effective.
18. George Foulkes MSP draws the Committee’s attention to an issue
regarding the admissibility of complaints to the SPSC. He indicates that
resources are being wasted on dealing with complaints which are made
without any supporting evidence.
Other responses general
19. Within the information submitted by Mr Wintrobe (University College
London) is set out the historical and constitutional background to the
creation of the Commissioners and Ombudsman and considers the
governance challenges from the model pursued in Scotland. It also
looks at current developments such as the Crerar Review. The
submission also points the Committee towards other approaches
throughout the world.
20. Dundee City Council supports changes to the structure of SPCB
supported bodies if it achieves better value for money and a clearer
structure for the public to access. The Council agrees in principle to the
bodies being reduced to 3 separate bodies (Complaints and Standards,
Information and Rights) subject to detailed consideration of the costs and
assurances that service quality is maintained.

4

RSSB 04, Written Evidence Mike Rumbles MSP
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Annex B
Written submissions from bodies directly affected by the review
Background
1. The Committee wrote to the 6 bodies supported by the SPCB, and the
Auditor General for Scotland (AGS) as the SPCB determines the terms
and conditions of the appointment, to invite their views. Responses were
received from the Scottish Public Services Ombudsman (SPSO or “the
Ombudsman”), the Scottish Information Commissioner (SIC), the
Commissioner for Children and Young People in Scotland (SCCYP), the
Commissioner for Public Appointments in Scotland (OCPAS), the
Scottish Commission for Human Rights (SCHR), the Scottish
Parliamentary Standards Commissioner (SPSC or “the Standards
Commissioner”) and the AGS.
2. Other bodies, not supported by the SPCB, but directly affected by some
of the proposals presented to the Committee also responded. These are
the Scottish Prisons Complaints Commissioner, Waterwatch Scotland
(WWS) and the Accounts Commission. In total 10 bodies provided
written submissions to the Committee’s inquiry.
3. The matters raised in these submissions are broadly set out in the
following paragraphs.
Matters raised for consideration by the Committee
Complaints Handling
4. The SPSO welcomed further simplification of the complaint handling
landscape and the proposal to give SPSO a new statutory role of
overseeing the design of internal complaints handling procedure in public
service organisations. The Ombudsman also welcomed the additional
complaints handling responsibilities of Waterwatch Scotland and the
Scottish Prisons Complaints Commissioner as this is consistent with the
establishment of the SPSO as a “one-stop-shop” and because it could
offer simplification and efficiency benefits for service users and the wider
public.
5. The Scottish Prisons Complaints Commissioner is also of the view that
the investigation of complaints could be transferred to SPSO, stating that
the methodologies and approaches of the Commission are very similar to
the SPSO. However, the Commissioner considers the better justification
for this amalgamation to be greater resources and more investigative
expertise rather than around responsiveness and consumer experience
as suggested by the Fit-for-purpose Complaints System Action Group.
6. The Prisons Complaints Commissioner indicated that training for SPSO
staff would be necessary to familiarise them with SPS and prison rules
and routines. Two issues were flagged up as needing consideration.
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Firstly, a third of complaints related to Orderly Room Hearings which the
Commissioner explained are the most complex and time consuming
investigations and the Committee should seek legal advice to ensure that
Schedule 4(8) of the Scottish Public Services Ombudsman Act 2002
does not exclude the SPSO form carrying out such disciplinary related
complaints. The other issue relates to the investigation of complaints
regarding the use of intelligence by SPS. SPSO will have no power to
require evidence from the Surveillance Commissioners and the protocol
in place now will not be binding on the SPSO, so consideration will have
to be given as to how this is taken forward.
7. Waterwatch Scotland are concerned that transfer of its functions to
SPSO would diminish WWS’s powers e.g. statutory recommendation.
Consideration would also have to be given as to how complaints from
customers about private water companies are dealt with. Other
considerations for the Committee are that WWS is not funded through
public funding but by a levy on the water industry; that separation of the
complaints handling function from the customer representation function
should not impact on its customer representation role; ongoing
development of staff; and safeguarding of specialist industry knowledge.
Alternative structures for SPCB supported bodies (accountability and
independence)
8. The SPSO highlights to the Committee that there are a range of models
available to configure the various functions of the Commissioners.
However, consideration must be given to the issues of maintaining
accountability and independence. SPSC is also concerned about
independence and accountability and states “there must be a proper
balance between accountability to Parliament for use of public money
and efficiency issues and operational independence from Parliament”. 5
9. The Ombudsman suggests that “a Commission” model does not offer the
most appropriate form of governance and prefers to retain the traditional
Ombudsman role. SCHR supports in its evidence the body corporate
model i.e. a Commission stating that this “ensures greater accountability
in the operation of SCHR, diversity of backgrounds and experience of
Commissioners, appropriate to our mandate”. 6 The Scottish Information
Commissioner advised that the role of SIC would be compromised as
part of a wider Commission as it would colour public perception as to the
relationship between the Commissioner and any of those office-holders
who were the subject of an appeal by a dissatisfied applicant for
information.
10. SPSO asks the Committee to consider carefully the creation of a
separate Standards and Complaints Organisation. Drawing on
international comparison SPSO suggests it is unusual for the public
appointment function to be sit alongside the Ombudsman role because it
5
6

RSSB (G), SPSC Written evidence, para 7
RSSB (D), SCHR Written Evidence, page 6
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is quite different in nature. SPSC is of the view that the Parliamentary
Standards Commissioner should remain a standalone office, although
some benefits to being part of a larger body were highlighted. OCPAS
has concerns that the move into a Standards and Complaints body may
affect operational effectiveness and public benefit. An alternative
approach was provided by OCPAS. This would retain individual posts
and functions whilst maximising opportunities for shared services with
back office functions streamlined.
11. In relation to the proposal for a rights body to include the functions of the
SCHR and the SCCYP. SCHR considers that any changes to the
current arrangements be based on a thorough evaluation of the current
arrangement for the promotion and protection of human rights in
Scotland. The SCCYP is not convinced that realignment with the SCHR
will make it easier for the general public to identify with, stating “I believe
children and young people will find it difficult to identify with an adultcentred body”. 7 Additionally, because children have extra rights which
recognise their vulnerability and developmental status potentially the
views of the Children’s Commissioner could be different from the more
general human rights perspective. The SCCYP advises that one of the
reasons Scotland opted for a separate office for children’s rights was to
enable the interests of children to voiced more easily and that these
reasons are still valid.
SPCB’s role in supporting bodies
12. In relation to the SPSO, the Committee is advised that there are tensions
associated with the current relationship between the SPCB and the
supported bodies and that there is scope for the accountability
arrangements to be enhanced. The Standards Commissioner raised
concerns about the level of control SPCB can exercise over the
Commissioners – too much and it amounted to Parliament directing
Commissioners on operational matters. The SCHR considers that the
current SPCB direction powers relating to budget setting for officeholders
provides the correct level of accountability without impacting on
independence. SIC is content with the current governance and
accountability arrangements but considers that they could be enhanced. 8
SCCYP is content for the SPCB to determine the location of premises
and for officeholders to lay a strategic plan before Parliament as the
SPCB already has the power to determine the number and terms and
conditions of the office of the SCCYP.
13. The Standards Commissioner also had views on the scrutiny and
sponsorship role of the SPCB and suggested that the Committee look to
New Zealand and it “Officers of Parliament” Committee and House of
Commons Public Administration Committee which examined the idea of
a merger in relation to UK ethical watchdogs. SPSC recommends that a
new sponsoring body is required for Scottish post holders.
7
8

RSSB (H), SCCYP written evidence, section 4.2
RSSB (E), SIC Written Evidence, paras 37 to 45
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Accountability to Parliament
14. With regard to accountability to the Parliament the Ombudsman supports
a similar arrangement to that being carried out by the Scottish
Commission for Public Audit of Audit Scotland.
Terms and Conditions
15. SPSC highlighted to the Committee that dismissal procedures need to be
harmonised. In relation to dismissal, OCPAS suggests there would be
greater clarity and openness if the grounds for dismissal were specified
in legislation. SCHR was keen to retain their dismissal arrangements.
SIC cautioned against lowering the voting threshold for dismissal to that
of the SCCYP to remove the Commissioner from office.
16. SPSC welcomed the suggestion that officeholders be appointed for a
longer single term of office as did the AGS. AGS advises that the term of
office should certainly not be less than 8 years. OCPAS also welcomed a
single, non-renewable term of appointment, stating that the term should
be between 8-10 years. SCCYP shared this view but consider the term
should be 7 years. SCHR agrees with a single longer term of office as it
protects the independence of the officeholder and highlights that under
the SCHR Act members can serve for a total of 10 years. Where as SIC
agreed with the single longer term, he considered the length of term of 7
to 8 years more appropriate.
17. In relation to future employment, OCPAS welcomed the approach set out
in the Scottish Commission for Public Audits Report whereby there
should be no restrictions on Commissioners employment once their term
has ended. The AGS sought clarification of any restrictions.
18. With regard to salary setting, OCPAS considers that the salary of the
Commissioner for Public Appointments should be bench marked against
the corresponding officeholders in Northern Ireland, England and Wales.
The AGS welcomed the suggestions on salary and conditions set out in
the SCPA’s report and also the SCPA’s recommendation that legislation
should provide for any statement by the AGS to have absolute privilege.
SIC is attracted to the suggestion by Audit Scotland that a remuneration
committee be set up in relation to salary setting but SIC considers this
committee should also deal with terms and conditions as the
Commissioner does not have any employment rights, and the terms and
conditions on which Commissioners are appointed are sparse.
Costs and Savings
19. It was agreed by the Ombudsman that there are long-term savings
achievable by building on existing sharing of services. With regard to
SIC, the Commissioner has reservations about co-locating with public
bodies over which he has jurisdiction. Although it is typically argued that
back office services could be shared, such activities are a very small part
of SIC’s expenditure and these activities are not divorced from frontline
investigations. Security is vital for these functions. SIC advocates the
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existing collegiate approach prevail but that SPCB, Commissioners and
Ombudsman play a greater role. SCCYP believes that the way forward
should be the sharing of some central services with other services, such
as Human Resources, IT, procurement, equalities support and
monitoring and general development of policies and procedures.
20. With regard to costs the SPSO welcomes the recognition by the Scottish
Government and the SPCB that there will be transitional resourcing
implications associated with any substantial changes.
Other Legislative Changes
21. SPSO, SPSC, OCPAS, SIC, SCCYP all welcome the SPCB’s intention
to address issues regarding legal status and indemnity of
commissioners, however SIC is not convinced that this matter can be
fully resolved in the way suggested. SCHR is a body corporate and
therefore is not in the same situation as individual officeholders, although
the SCHR does support the proposal to clarify the legal position.
22. The SPSO provided supplementary written evidence which sets out
some areas where the governing legislation may need to be amended.
These areas are: where the current wording of the legislation does not
give effect to the original intention of Parliament; amendment which
would improve service and effectiveness; amendments relating to
extensions of the SPSO’s remit; possible alterations to terms and
conditions; technical amendments.
Other matters for consideration
23. The Committee is advised by the SPSO that the Ombudsman is a
decision making body exercising quasi-judicial authority as an alternative
to the courts. As such, SPSO wondered whether the Committee would
be interested to hear evidence from the Scottish Committee of the
Administrative Justice Tribunals Council which has a remit to keep under
review the administrative justice system.
24. OCPAS draws the Committee’s attention to the confusion caused to
members of the public that appointments to some public bodies are
regulated while others are not.
25. The Accounts Commission draws the Committee’s attention to the new
role that it has been asked to take forward by the Cabinet Secretary for
Finance and Sustainable Growth. This role encompasses co-ordinating
and streamlining the scrutiny of local government.
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Annex C
Evidence received from the Committees of the Parliament
1. At its first meeting on 18 November, the Committee agreed to write to all
the Committees of the Parliament given their role of scrutinising the work
of the various Commissioners and Ombudsman, to invite their views for
inclusion in the Committee’s inquiry. The Committee received 11
responses. Of these there were 4 substantive responses, 3 which rested
on relevant reports already being considered by the Committee and 4 no
comments.
2. There were 4 substantive responses to the Committee. These were
submitted by the Standards and Public Appointment Committee (SPPA),
the Equal Opportunities Committee, the Public Petitions Committee, and
the Local Government and Communities Committee.
3. The SPPA Committee was unclear as to the rationale for proposed
Complaints and Standards body and what benefits (operational and
financial) may be achieved by its implementation, although the
Committee also noted that the SPCB proposal was not yet finalised. As
such SPPA welcomed a further opportunity to comment on the
proposals. Comment from the SPPA relates to the SPSC and OCPAS as
SPPA has a direct reporting relationship with both.
4. SPPA could see little significant financial savings from the proposed
merger although recognised however that it might offer efficiencies, such
as in administrative functions, procuring services, accommodation and
training. Currently the Standards Commissioner works alone from home.
Co-location of all office holders may offer personal benefit and
safeguards for an officeholder to work as part of a team rather than in
isolation. Working in a larger organisation may free up a
Commissioner’s time to concentrate on key functions and may be more
acceptable to potential future officeholder candidates.
5. SPPA Committee considered the most significant risk to be the potential
(whether real or perceived) for the independence of office holders in
terms of their investigations and decision taking to be compromised. In
terms of restructuring, SPPA agreed that it was essential any proposed
structure ensured that all office holders remained equal in status. In that
regard the Committee did not agree with the SPCB proposal for a single
office holder in overall charge of the amalgamated functions. In
considering other models, the SPPA though there may be merits in
appointing a chair of office holders with decision taking responsibility in
relation to resource allocation and staff management. Operational
decisions (in relation to investigations and service delivery) would remain
with each office holder.
6. The post of chair could be held by an existing office holder (either a
permanent appointment or on a rotating basis through the office holders)
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or a separate appointment. The Committee agreed that it would not be
appropriate for such a chair to have any statutory role in the
investigations and decision taking of each office holder.
7. The Equal Opportunities Committee would like to draw the Committee’s
attention to the importance of equal opportunities being part of the remits
of all the bodies under review and seeks assurance that this will not
change as a result of the review. The Committee has taken evidence
from both SCCYP and OCPAS in the current session and intends to hear
from SCHR.
8. Public Petitions Committee has highlighted 5 petitions that the
Committee is currently considering in connection with the SPSO. The
issues raised by these petitions are: Appeal of SPSO final decisions;
economy, efficiency and effectiveness audit of SPSO; abolition of the
SPSO; requirement for local authorities to provide information to the
SPSO and the complainant at the time of request; and an inquiry into
whether SPSO has delivered a quasi-judicial complaints service.
9. Local Government and Communities Committee wished to draw the
Committee’s attention to various points. SPSO provides oral evidence to
the Committee annually, usually on her annual report. The Committee
considers this to be an approach which works well. The Committee feels
it is not in a position to comment on whether the SPSO should have
other complaints functions added without taking evidence. The
Committee also flags up that it wishes to be kept informed if the issue of
amalgamating the Housing Regulator with any other regulator arises
during the inquiry, so that it may make representations.
10. Three committees advised that they were content with the most recent
reports associated with the inquiry remit. The Scottish Commission for
Public Audit (SCPA) acknowledged that the RSSB Committee was
considering its report on Audit Scotland and did not want to add any
further comment. The Public Audit Committee also referred the
Committee to the SCPA report commenting it was “generally supportive
of moves to bring together the functions of office holders and create
efficiencies. However, members wished to underline the importance of
the independence of the Auditor General for Scotland.” The Finance
Committee referred the Committee to the report produced by the
Session 2 Finance Committee and explained that it does not wish to add
anything further.
11. Two committees (Economy, Energy and Tourism Committee and the
Rural Affairs and Environment Committee) responded stating that their
Committee’s remit was not particularly engaged by the subject matter of
the review. A further 2 Committees, the Justice Committee and the
Health and Sport Committee advised that they were not in a position to
comment as they had not scrutinised the work of the various
Commissioners and Ombudsman.
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RSSB/S3/09/1/14
REVIEW OF SPCB SUPPORTED BODIES COMMITTEE
Policy and Approach Action Group - Report to Ministers

Introduction
1.
The Report to Ministers from the Policy and Approach Action Group is
attached for information.
Policy and Approach Action Group
2.
We see no direct impact on the Committee’s work arising from the report. It is
provided to members because the group was set up in response to the Crerar
Review recommendations and the Committee should be aware of it.
3.
The recommendations made in this report to Ministers are attached for
members’ information.

Clerk to the Committee
15 January 2009
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RSSB/S3/09/1/14

POLICY & APPROACH ACTION GROUP
REPORT TO MINISTERS
Executive Summary
1.
The Government’s response to the Crerar report set out a vision for scrutiny
characterised by a stronger emphasis on the needs and views of, service users, and
a simplified scrutiny landscape in which the scrutiny burden on service providers is
reduced to allow them to get on with delivering services. The aim of Government is
to create a cohesive scrutiny system which provides assurance to stakeholders and
secures service improvement. Government also intends to shift the emphasis from
external scrutiny, as is in place at the moment, towards audited self-evaluation,
alongside a robust and more accessible complaints process. The group which
considered Policy & Approach agrees that scrutiny has developed in an ad-hoc way
and needs to be reshaped into the Crerar vision of one coherent system, with
strategic priorities and priority risk categories informing structural decisions and selfevaluation replacing external scrutiny over time. Lessons have also been learned
from outwith the public sector, from the Better Regulation Commission work for
example.
2.
The recommendations in this report reflect emerging thinking about the need
for a shift from process-centred scrutiny to a more proportionate scrutiny landscape
shaped by an analysis of risk to the specific needs of service users. The
recommendations in this report around proportionality and risk have been informed
by practical experience as well as academic thinking, and more recently reference to
the work of Professor Malcolm Sparrow 1 . This report is seeking to strengthen the
effectiveness of scrutiny but also provides the basis of a challenge to the existing
regimes and suggests a more a systematic way to ensure all public services are
proportionately scrutinised.
3.
In its scrutiny improvement update to Parliament in June 2008, Government
set out the three things Government, Parliament and the public should expect from
scrutiny in the future:




Public services are focused on and contribute to the Government’s purpose
and Strategic Objectives;
Public services are performing well (responsive, efficient/value for money,
continuously improving) and achieving outcomes; and
Service users and their families and carers are being given assurance or
protected, particularly vulnerable groups less likely to have a voice.

4.
The aim of the recommendations in this report is to provide Ministers with
proposals to reduce the overall volume of external scrutiny and to make its
application better targeted, more proportionate and risk-based.
The
recommendations in this report will also help identify the sort of resources which
1

The Character of Harms: operational challenges in control, Professor Malcolm Sparrow, Cambridge
University Press, 2008
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could be transferred between organisations to enable self-evaluation – as defined
and recommended in the Reducing Burdens Action Group report - to replace
external scrutiny where appropriate.
5.
The group recognises the need to strike a balance. Providing assurance to
service users, managing risk on service delivery and delivering improvement to
services are all the responsibility of service providers. External scrutiny should
provide assistance for providers, where appropriate, and not hinder the delivery of
services - but equally, it must be applied in a way that gives service users confidence
about the services provided, particularly to protect vulnerable service users.
6.
In practical terms there have been a range of measures already introduced to
reduce the burden of scrutiny. As proposals for restructuring and for reducing the
impact of scrutiny are being prepared, the Accounts Commission has taken on an
interim gate-keeper role - to help reduce the scrutiny burden on local authorities.
That role provides a vehicle to better-co-ordinate the assessment of councils’
corporate performance, reducing the number of separate corporate assessments
currently carried out. From the work of the other Action Groups, the needs of service
users (especially those most vulnerable) feature strongly in how this role was
developed. This report considers how the gate-keeper role would be applied in nonlocal government services.
7.
The introduction of an outcome agreement approach to public services
through local government, and also through public bodies, provides a bridge
between national priorities for scrutiny and local application of these. This will help
to make scrutiny more effective and relevant locally, all within the context of the
National Performance Framework. The recommendations in this report on applying
risks and priorities at a local level, to non-local government services, link across to
the recommendations being made by the Reducing Burdens Action Group for
local government services.
Recommendations
8.

The recommendations made in this report are as follows:
(a) Ministers should agree strategic priorities and priority risk categories with the
Parliament, Local Government and the Auditor General for Scotland – to
introduce a co-ordinated and systematic checking process for all new and
existing scrutiny;
(b) The priorities for public service scrutiny should be:
I. Protection, welfare and access to opportunities for:
♦ Children,
♦ Adults in need of support and protection 2 ,
♦ Older people;

2

For scrutiny purposes, this definition should include all adults in the care of the State.
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II. Assuring public money is being used properly;
(c) Alongside these priorities there will be other circumstances in which
Government and Parliament will wish to continue or establish scrutiny
functions. These are likely to include:
I. Where there is the need for periodic independent assurance about
whether services are safe and/or meeting regulatory
requirements. This will be crucial in an area such as equalities;
II. Where service provider self-evaluations are unsatisfactory, or
indicate that greater improvements could be achieved;
III. Where there is the need to assess the impact of a national policy
priority such as progress towards the achievement of outcomes as
part of the national performance framework;
IV. Where a serious service failure arises in one area and assurance
is required about wider implications.
(d) Risk can occur at various stages of service delivery and the priority risk
categories to be used in assessing the need for scrutiny which should be
applied will be:
I. Corporate governance risk;
II. Service failure risks; and
III. Outcome risks.
(e) To achieve a whole-system view of scrutiny, Government and key strategic
partners should assess to what extent each public service scrutiny function
delivers for the three life-stage groups at (b)I above, and systematically review
these to ensure that scrutiny is proportionate and risk-based;
(f) To ensure strategic priorities for scrutiny keep pace with wider policy
development Government, Parliament, the Auditor General, the Accounts
Commission and Local Government should review the strategic priorities for
scrutiny every 4 years. This should, involve key scrutiny bodies and other
stakeholders;
9.
To improve the understanding of the impact of scrutiny, it is recommended that
service providers should use the themes and measures on cost and benefit of their
activity (as set out in Annex D) to be able to demonstrate the resources which are
required to respond to external scrutiny.
10.
Local government will have a key role in assessing the impact of external
scrutiny on its services and the resources required to replace that with selfassessment.
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11.
Principles for Systematic Scrutiny Checks (SSC) should be introduced into
existing performance review systems, which should be carried out independently of
scrutiny bodies by Government and Parliament. Policy & Financial Management
Reviews (PFMR) 3 could be used where appropriate, to allow periodic reviews of all
existing scrutiny.
12.
The SSC principles should be used for testing any proposed new scrutiny
functions. Existing processes should be enhanced with a series of evaluation tools
such as risk matrices and take account of national priorities to test the relevance and
scope of existing, or any proposed new scrutiny functions.
13.
The SSC proposals should be undertaken by Government and Parliament,
and should:
(a) Be triggered either by proposals for new functions, or as part of a existing
reviews such as PFMR;
(b) Make use of as much relevant local and national information as is available,
including:
I. The strategic priorities and priority risk categories (section 2),
II. The risk matrices as a tool (section 2),
III. The impact assessment framework (section 3), and
IV. An assessment of costs and benefits (section 3);
(c) Be made public so as to make the decision-making process as transparent as
possible; and
(d) Be undertaken in accordance with core guidance on creating new bodies,
creating new legislation and on policy-making.
14.
There is an important local dimension to the process set out above. For local
government services, the RBAG report has set out recommendations to secure more
proportionate, streamlined and risk-based local government scrutiny through local
joint scrutiny planning. This will be coordinated by the Accounts Commission and will
involve the application of a shared risk assessment framework agreed by all key
local government scrutiny bodies and the framework will be informed by national
scrutiny priorities. For non-local government services – based on the
recommendations in the RBAG report – local scrutiny should:
(a) Be aligned with Local priorities and local risk factors;
(b) Take account of National strategic priorities;
(c) Apply to geographic areas based on Community Planning Partnership
boundaries, or local authority boundaries where appropriate, taking account of
the wide range of boundaries used in other services such as health.

3

The Government is reviewing the present Perfomance & Financial Management Review process,
and should take the opportunity to introduce the SSC proposals
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Section 1 - PAAG Remit and Scope
1.
The Policy & Approach Action Group (PAAG) comprising membership from
Government; Audit Scotland; the Parliament’s corporate body, COSLA and SOLACE,
was set up in response to the Crerar Review recommendations that called for all
future and existing scrutiny activity to be assessed against agreed strategic priorities
and risk categories with the aim of reducing scrutiny activity. PAAG was tasked with
producing cost/benefit and impact methodologies and drafting a set of priorities and
risk factors against which scrutiny would be judged. The group was also asked to
draft proposals for Ministers and Parliament to review existing scrutiny against the
priorities and risks, using the impact methodologies to inform decisions.
Definitions
2.
A full list of definitions is attached as Annex A. There is a wide range of
definitions of scrutiny functions currently in use across scrutiny bodies and other
stakeholders. For the purposes of this report, scrutiny activity is defined as one or
more of the following: Inspection; Audit; Regulation; and Registration
Coverage
3.
The recommendations within this report will cover a wide range of services
and delivery bodies in Scotland. Services provided by, or on behalf of, local
authorities and in the areas of health, care and housing are covered. The coverage
also includes services provided by the voluntary and private sectors, where the
service they provide is funded from the public purse. Where public expenditure is
used to oversee or deliver services, the organisation doing this should be publicly
accountable – and so therefore should be covered by the recommendations in this
report. Services scrutinised by organisations with “reserved” functions, would not be
covered by this report’s recommendations and the way professional regulators (not
funded by the Scottish Administration) such as the General Medical Council
scrutinise services would also not be directly covered.
Context
4.
The context for the Crerar Review, and the subsequent drive to improve the
way scrutiny is applied, is the significant growth in scrutiny activity and costs since
devolution, and a consequent increase in the burden scrutiny is seen to place on
service providers. The growth of scrutiny has not been co-ordinated – there has
been no shared understanding of its purpose or of how it should best be applied and so the scrutiny landscape has become unnecessarily complex.
The Crerar Review
5.
The Crerar Review of regulation, audit, inspection and complaints handling,
was published in September 2007. It contained a series of recommendations on
which the work of the action group was based. The relevant recommendations (9-17
and 26-31) are set out at Annex B. These recommendations included a call for an
immediate review of scrutiny activity to include an assessment of the scope to
amalgamate existing scrutiny bodies.
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6.
In its response, the Government agreed to these recommendations. This
report suggests some practical steps and processes with Systematic Scrutiny
Checking (SSC) within PFMR as a key tool to deliver the intended outcome – a
rationalisation of external scrutiny activity and a streamlining of the scrutiny
structures through amalgamation, reallocation and the sharing of services and
resources, as recommended by the Parliament’s Finance Committee and agreed in
the Crerar Review. The Government also agreed that the way scrutiny is introduced
needed to be changed and agreed to discuss this, and agree strategic priorities and
priority risk categories with the Parliament.
The Role of Scrutiny
7.
The Government has accepted from the Crerar Review that the main purpose
of scrutiny is to provide independent assurance that services are well-managed, safe
and fit-for-purpose, and that money is being used properly.
However, the
Government further believes that another important outcome from scrutiny is
sustaining improvements and enhancements to services 4 .
Simplifying the Scrutiny Landscape
8.
The Government made a commitment to simplify the scrutiny landscape and
has announced a target reduction of 25% in the overall number of scrutiny bodies.
Details of the bodies concerned were announced in November 2008 along with
proposals for the first round of simplification. Government is working with the
Parliament to identify further effective reorganisation of the scrutiny landscape.
Reducing the Burden of Scrutiny
9.
It has always been recognised that structural change on its own would not
reduce the burden of scrutiny on service providers. A separate action group
(Reducing Burdens Action Group) has provided specific proposals on reducing the
scrutiny burden on service providers. Also, recognising that the local government
sector claims to experience the greatest scrutiny burden, Ministers asked the
Accounts Commission 5 to take on a co-ordination and “gate-keeper” role for scrutiny
of local government services. The Commission, though Audit Scotland has already
begun to work with other local government scrutiny bodies to take this forward. The
Commission reports to Ministers quarterly on its coordination work and is developing
a programme to roll out the better coordination of scrutiny across all authorities. This
work will significantly reduce overlap and duplication of external scrutiny in the local
government sector. This is seen as a transitional role until longer term scrutiny
changes can be implemented.

4

The Accountability & Governance Action Group concluded that improvement is a “crucial part of external
scrutiny” – section 2 of the AGAG report to Ministers
5
The Commission has taken this work forward in a Strategic Scrutiny Group consisting of the Accounts
Commission/Audit Scotland, HMIE, SWIA, the Care Commission, Scottish Housing Regulator, NHS Quality
Improvement Scotland, HMICS, and with Scottish Government representation. The Strategic Group is
supported by an operational scrutiny co-ordination group which also consists of representatives from the main
scrutiny bodies and COSLA.
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10.
Most of Scotland's scrutiny bodies already operate, or are in the process of
introducing, more proportionate and risk-based approaches to scrutiny. This is
already leading to improved targeting and reductions in the level and volume of
scrutiny. For example, HMIE and the Scottish Housing Regulator in particular have
targeted inspection on poorer performers, and the Care Commission has also
managed to reduce the regularity of some of its statutory inspections.

8.
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Section 2 – Strategic Priorities and Priority Risk Categories
11.
The Crerar Review contended that “the external scrutiny system needs to
have clear priorities enabling strategic deployment of scrutiny resources. 6 ” There
should be no registration, inspection, audit or regulation without a reason. External
scrutiny is often introduced in areas where it seems sensible – particularly to protect
vulnerable service users – but the group is clear that there needs to be a more
transparent way of introducing proportionality in how it is applied. Priorities should
reflect where there is most need for assurance. Developing and applying strategic
priorities and priority risk categories will support a much more proportionate and
better targeted approach to scrutiny, and provide assurance to stakeholders that 7 :


Public services are focused on and contribute to the Government’s purpose
and Strategic Objectives;



Public services are performing well (responsive, efficient/value for money,
continuously improving) and achieving outcomes; and



Service users and their families and carers are being given assurance or
protected, particularly vulnerable groups less likely to have a voice.

12.
The following paragraphs set out the PAAG recommendations for strategic
priorities and priority risk categories. However, it is vital to note that to continue to
offer the assurance which Ministers believe stakeholders expect, the following
triggers will drive the need for scrutiny across all public services:
(a) Where there is the need for periodic independent assurance about
whether services are safe (such as for child protection) and meeting
regulatory requirements (such as equalities);
(b) Where service provider self-assessments are unsatisfactory, or indicate
that greater improvements could be achieved – as identified in annual audits,
complaints, inspections or Best Value audits;
(c) Where there is the need to assess the impact of a national policy priority
such as outcome agreements and national performance framework delivery;
(d) Where a serious service failure arises in one area and assurance is
required about wider implications.
Strategic Priorities
13.

The group has identified the following strategic priorities for scrutiny:
(a) providing an independent assurance that public money is being used
properly; and

6
7

Crerar Review – section 8.5
As set out in the Government’s update to the Parliament on scrutiny in June 2008
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(b) ensuring protection, welfare and access to opportunities for:




children;
adults in need of support and protection 8 ;
older people.

14.
These priorities could be used in three ways. Government should include
reference to these priorities in guidance on PFMRs, to ensure these type of existing
review mechanisms can be used to challenge the need for external scrutiny as it is
currently configured. Secondly, Government and Parliament should review all
existing (and proposed) scrutiny functions at a national level to ensure they either
provide the relevant protection for vulnerable groups or ensure value for money.
Thirdly, these priorities, along with the priority risk categories below, should be taken
into account at local level, as recommended in the RBAG report, to reduce the
scrutiny burden on service providers. The use of national priorities at local level is
considered in Section 5, below.
Assuring Public Money is Used Properly
15.
Assurance that finances are well managed and that public money is being
spent efficiently and effectively, to meet the intended outcome in any policy area,
continues to be a prime concern for all stakeholders. Government accepted the
recommendation from the Crerar Review (recommendation 10) that financial audit
should be a strategic priority (external scrutiny should always be used to provide
assurance that public money is being used properly). This acceptance has not been
questioned by stakeholders, including in the Parliament during the debate in October
2007. This suggests it is safe to start from the basis that the public would expect
assurance about public money to be a priority of scrutiny: Financial audit will
therefore remain in place for all services and will not be a key factor in a test on
services and functions within the proposed Systematic Scrutiny Checking
programme as set out at Section 4, below.
Protection, Welfare and Access to Opportunities
16.
Strategic priorities should be used to make external scrutiny more
proportionate and should help target scrutiny on services where the service users
have little choice or where service users may be considered most vulnerable. A
move to apply scrutiny to assess services in a way which offers protection, and
ensures the welfare and access to opportunities based on vulnerable ‘life-stages’, as
specific user groups, may allow for a more concerted, focused and potentially joined
up solution to scrutiny where current approaches straddle several organisations.
17.
Two ‘life stages’ which command significant priority in the Government’s
national priority targets are:



8

Children and Young People; and
Older People

For scrutiny prioritisation purposes, this definition should include all adults in the care of the State.
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18.
There are already established inspection regimes for children and young
people and for services for older people - most notably set out in the Joint Inspection
of Children’s Services Act 2006, and SWIA’s multi-agency inspections of services for
older people. These involve several scrutiny bodies working together focusing on
the needs of the life-stage groups.
19.
While it is important to note that not all children, young people or older people
are necessarily vulnerable, the importance of offering the best start in life to young
people and the importance of dignity and of opportunity to older people justify
focused scrutiny. This should not imply that to fall between these two ‘life stages’
means the absence of scrutiny and assurance. In particular, it is vital that scrutiny
reflects the need to give assurance for individuals or for families who could be
described as needing support and protection and who tend to need the security of
public services to a greater degree. A third priority here could therefore be:


Adults in need of support and protection, as well as their families or carers.

20.
This approach would identify the needs of children/young people, adults
needing support and protection and older people as the strategic priorities for
scrutiny. These are groups in which choice of service is often not available and so
this makes scrutiny of the services available to these consumers a vital component
of their protection. The advantages of this approach would be: that it is able to offer
continuity, in that successive Government’s priorities to these groups are less likely
to alter over time; and that it challenges policy and scrutiny to refocus on the
interests of user groups instead of taking a more traditional approach based on
organisation or profession. Challenging policy and scrutiny to focus on service users
echoes the recommendations of the User Focus Action Group. This approach will
also contribute to the wider role of scrutiny on promoting the equalities agenda
proactively.
21.
The most obvious challenge with a ‘life stage’ approach is around the
‘universal’ nature of many services, available to people of all ages. Services which
meet the needs of these priority groups are also likely to be provided for a wider
range of users outwith these groups - healthcare provision, support in social housing
and protective services for example are provided universally and not exclusively for
priority groups. In many cases, the scrutiny of a service with this “universal”
coverage could not be focused only on how the service meets the needs of the
vulnerable groups. So, scrutiny should be applied across a whole service where that
service either wholly or partly meets the needs of the priority groups. However, as
set out from paragraph 24, scrutiny should be well-targeted, risk-based and
proportionate.
22.
Focusing on vulnerability should not be seen as a de-prioritisation of other
equalities issues – there are a range of interest groups for whom equalities
legislation and policy offers protection over and beyond “vulnerable” members of
society. This approach does not imply that all other scrutiny must stop. Assurance
on the promotion of equalities, for example and on other statutory requirements will
still be required and so scrutiny to ensure compliance should continue.
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23.
In practice, there will be on-going scrutiny outwith the priority areas, but the
volume (frequency and depth) will be reconfigured to reflect the priorities and risks
more consistently and ensure greater impact where required. The proposals in this
report would introduce a test to ensure all ongoing scrutiny was appropriate and in
what form – i.e. should particular services require registration, regulation or
inspection? A Systematic Scrutiny Check process is suggested and this is set out in
Section 4.
Priority Risk Categories
24.
Making scrutiny more proportionate through the adoption of strategic priorities
should be accompanied by a more risk-based application of scrutiny. The decision
on whether specific scrutiny is necessary or not, and a decision on what type of
scrutiny and for how long it is applied and by whom, should be based on an
assessment of the risks involved. A risk based approach will help direct scrutiny
activity in ways which support Government priorities and objectives. This approach
will also help make the most effective use of scarce scrutiny resources and support
service improvement. To allow for a transparent process of determining if and how
scrutiny should be applied to priority areas, it is suggested we adopt priority risk
categories – against which any future and all existing scrutiny activity can be
assessed.
25.

The priority risk categories which should be applied should be:
(a) Corporate Governance risks - areas of public service delivery where
assurance is required on the quality of governance and the efficient and
effective use of resources; (usually but not exclusively identified from
Best Value);
(b) Service failure risks - services where performance is uncertain or which
are failing to improve sufficiently quickly; (usually but not exclusively
identified from service level audit or inspection);
(c) Outcome risks - outcome agreement delivery areas where performance
is either uncertain or inadequate.

26.
There is an element of chronology to these risk types, as set out in the
diagram below.
Risk Types
Governance risks

Service risks

Outcome risks

Stage
Put in place initially as service is
established, but could arise as service is
being delivered
Realised while a service is being
delivered
Emerge at the latter part of a delivery
process, sometimes several years after
service is established

12.
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27.
Service risks are seen as closely linked to, but distinct from, outcome risks.
For example, an education or social service system may have excellent governance
arrangements and experience no service failures on a year on year basis but still not
necessarily impact on shifting longer term outcomes. The outcome risks would not
be the same as service risks in this example.
28.
Although risk-based approaches to scrutiny are being adopted by many
scrutiny bodies, this is still at a relative early stage 9 . There are currently many
different approaches to risk being taken across scrutiny bodies, and so to be able to
apply risk categories more effectively a more reliable data or information for judging
risk accurately will be required and a more consistent shared understanding of the
term “risk” will be required. To assist decision makers in determining the need, for,
scope and type of potential scrutiny, a set of risk matrix tools are set out in Annex C.
These matrix tools are not meant to be definitive or prescriptive but may be
useful in developing proposals for new scrutiny functions and for reviewing the
practicalities of existing functions. The aim of the matrices is not to restrict decisionmakers to predetermined functions and processes, but to indicate the level of
response which may be most proportionate in drawing together relevant
stakeholders to address specific risks or harms.
Applying Priorities and Risks
29.
The matrices would be one of a range of tools which could assist in assessing
the need for, and type of, public service scrutiny in any service area. However, this
should not be confused with the local risk-assessment activity which scrutiny bodies
would be carried out locally along the lines proposed in the RBAG report to ensure
that local authorities receive well-targeted and proportionate scrutiny. The risk matrix
described in this section of this report is designed to ensure that Government and
Parliament are scrutinising the right things, whereas the application of risk as
proposed in RBAG is designed to ensure the scrutiny is being done in the right way.
30.
The priorities, risk categories and proposed matrices would be applied,
alongside cost and benefit analysis, as part of a Systematic Scrutiny Checking
programme – details of which are set out in Section 4.
On-going Priority Setting
31.
Priorities might change over time and additional risk factors could be identified
at any time, so a flexible on-going priority-setting process is proposed. This would
require a periodic assessment of the performance of public services, informed by
evidence from key scrutiny bodies and other sources. This would enable the
Government and Parliament to agree national scrutiny priorities which reflect key
policy priorities and performance risks, and enable scrutiny resources to be used to
best effect. This would also allow local intelligence-led scrutiny to remain flexible
enough to respond quickly to local risks as they emerge.

9

Risk-based and proportionate scrutiny: An Audit Scotland submission to the independent review of regulation,
audit, inspection and complaints handling. July 2007.
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32.
This on-going national priority setting process would need to be coordinated
by Government, with Ministers making the decisions, but also involve Parliament,
key scrutiny bodies and other stakeholders. This should allow agreement to be
reached across all interested parties. The output from these discussions would be a
statement of key scrutiny priorities across Government portfolios covering a specified
period of time. With a new Parliamentary session beginning every 4 years, it would
be useful to align the process of priority setting with this and so offer Ministers with
an opportunity to refresh the Government’s priorities and priority risk categories
every 4 years from summer 2011 onwards. However, for risk categories, local
arrangements should be in place to develop tailor-made responses quickly as
evidence of potential risk emerges, and these should not have to wait until strategic
priorities are reviewed every 4 years.
Recommendations
33.
To introduce a process for reviewing services and scrutiny functions in a
consistent way, with a view to reducing the overall volume of scrutiny:
(a) Ministers should agree with the Parliament, Local Government and the
Auditor General for Scotland on strategic priorities and priority risk categories
for scrutiny;
(b) The priorities for public service scrutiny should be:
I. Protection, welfare and access to opportunities for:
♦ Children,
♦ Adults in need of support and protection 10 ,
♦ Older people;
II. Ensuring value for money;
(c) Alongside these priorities there will be other circumstances in which
Government and Parliament will wish to continue or establish scrutiny
functions. These are likely to include:
I. Where there is the need for periodic independent assurance about
whether services are safe and/or meeting regulatory
requirements. This will be crucial in an area such as equalities;
II. Where service provider self-assessments are unsatisfactory or
indicate that greater improvements could be achieved – as
identified in annual audits, complaints, inspections or Best Value
audits;
III. Where there is the need to assess the impact of a national policy
priority – such as outcome agreements or national performance
framework;
10

For scrutiny prioritisation purposes, this definition should include all adults in the care of the State.

14.

RSSB/S3/09/1/14

IV. Where a serious service failure arises in one area and assurance
is required about wider implications.
(d) The priority risk categories which should be applied will be:
I. Corporate governance risk;
II. Service failure risks; and
III. Outcome risks.
(e) To achieve a whole-system view of scrutiny, Government and key strategic
partners should seek opportunities to assess to what extent each public
service scrutiny function delivers for the three life-stage groups at (b)I above,
and strategically review these to ensure that proportionate and risk-based
scrutiny is in place;
(f) To ensure strategic priorities for scrutiny keep pace with wider policy
development Government, Parliament, the Auditor General, the Accounts
Commission and Local Government should review the strategic priorities for
scrutiny every 4 years. This should, involve key scrutiny bodies and other
stakeholders;

15.

Section 3 – The Impact of Scrutiny: Costs & Benefits
34.
This section provides a costs and benefits framework which could be used as
part of the proposed one-off programme of reviews proposed in section 4, below, to
inform decisions on the future volume and focus of scrutiny. It also highlights the
factors which restrict present understanding of the impact of external scrutiny, and
sets out a generic framework, at Annex D, which with some further development
might act as a common framework through which scrutiny bodies could publicly
report on the costs and benefits of their work.
35.
In terms of being openly accountable and as a measure of their effective
public management, service providers must be able to demonstrate the costs of, and
resources which are required to respond to, external scrutiny. Similarly, all scrutiny
bodies must also be able to assess the burdens and impact they have on service
providers through their work and be able to assess the costs associated with their
own scrutiny activity. To be able to do this, providers and scrutiny bodies require a
shared understanding of the direct and indirect costs of scrutiny, or at least a
consistent framework of measurement to describe, understand and report on their
respective activities.
36.
Unfortunately, there is currently no agreed methodology for measuring
scrutiny impact. This is unsurprising as there is a well established academic
evidence base setting out the difficulties of such an enterprise, both in terms of
attribution error (would the improvements in service performance have occurred
anyway?) and in terms of public value (what economic value do the public and other
stakeholders such as government place on the assurance they derive from the
existence of the scrutiny function being in place?). The potential inclusion of
“sustaining improvement and enhancements 11 ” as an intended outcome of scrutiny
makes measuring the impact even more difficult. All external scrutiny activity could
identify service areas where improvement is required. Indeed, it is expected that all
bodies delivering public services are going through a process of continuous
improvement. But as there are several other factors which drive improved
performance other than the existence of scrutiny, separating out the impact of
scrutiny definitively is unlikely to be possible.
37.
However, all of Scotland’s key scrutiny bodies are already developing
frameworks for assessing the impact of their work, and there is a common thread
running through the themes they are adopting. The table below sets out examples of
the types of non-cost impact themes for assessing scrutiny performance which could
be adopted.

11

Scottish Government response to the Crerar Review, January 2008
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Themes

Examples of measures

Improved economy

- Financial savings achieved in response to scrutiny
activity (e.g. Benefit Fraud (Council Tax/Housing
Benefit) data match exercises

Improved efficiency

Improved quality of service

- Productivity improvements tracked against report
recommendations (e.g. Waste Management and
Roads Maintenance)
- Implementation of Improvement Plans by public
bodies
- Improvement trends/score in follow-up
audit/inspections
- Proxy measures relating

Stakeholder satisfaction

- Feedback from the public, service users and
ministers/external reference groups/MSPs

Client satisfaction

- % of inspected/audited bodies satisfied with the
audit/inspection process

Effective use of public
resources

- Timeliness of reporting
- Compliance with national/international
audit/inspection standards
- Cost/inspection activity
- Delivery of efficiency savings

Source: Audit Scotland analysis of information provided by various scrutiny bodies, 2008

38.
It should therefore be possible to develop a clear set of themes for assessing
the impact of scrutiny. The group recommends that scrutiny bodies and service
providers use these themes and measures as set out alongside cost assessment
measures in Annex D. Scrutiny bodies and service providers should agree which
type of measures they can use most effectively for each theme.
Direct Costs
39.
The direct costs of scrutiny are the costs incurred by scrutiny bodies
themselves. Some information on direct costs was included in Audit Scotland’s
submission to the Crerar Review on the direct cost of external scrutiny of public
services in Scotland 12 . However, there is limited data on indirect costs linked to the
external scrutiny of public services.
40.
In terms of direct costs, Scotland’s main six scrutiny bodies (Audit Scotland,
the Care Commission, Scottish Housing Regulator, HMIE, NHS Quality Improvement
Scotland and the Social Work Inspection Agency) are the most significant element
12

The cost of external scrutiny of public services in Scotland: a preliminary analysis. An Audit Scotland
submission to the independent review of regulation, audit, inspection and complaints handling of public services
in Scotland. July 2007
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(almost 90%). Data supplied to the Crerar Review indicated that there had been an
increase of around 55% (£32.7m), in the direct cost of scrutiny between 2002/03 and
2005/06. In 2005/06 the gross direct cost of the external scrutiny of public services
in Scotland stood at £92.2m.
41.
One reason for this growth is the increase in overall public spending (22%
over the period 2002/03 – 2005/06). Growth in public spending tends to lead to
increases in scrutiny spend. However, there are at least four other factors leading to
growth:


the public sector reform drive for continuous improvement, and the
introduction of the local government Best Value audit regime in Scotland;



the creation of the Scottish Parliament and consequent major policy
development (Free Personal Care, Cancer Waiting Times, the Teachers’
Agreement A Teaching Profession for the 21st Century, etc.) all required
independent scrutiny;



prominent service failures in areas such as child protection, learning
disability services and other high-risk service areas have also led to
increases in scrutiny activity; and



regulation and inspection have been used for the introduction of national
standards such as in the NHS and for social care, and doing this had led to
increased direct scrutiny costs.

Indirect Costs
42.
Indirect costs of scrutiny are the costs incurred by service providers in
complying with external scrutiny. These are difficult to define and have not been
previously assessed. There is no accepted definition of what constitutes indirect
costs, or the perceived scrutiny ‘burden’, and how these might be calculated. The
Government response to the Crerar Review identified the need to develop a much
better understanding of scrutiny costs (both direct and indirect). This lack of
definition and shortage of information is not unique to Scotland; it is a UK-, if not
Europe-wide challenge, as reported by the Better Regulation Executive 13 .
43.
Compliance cost data is largely unavailable. The lack of a consistent costing
methodology for calculating scrutiny compliance costs means that public bodies
rarely attempt to monitor the compliance costs associated with scrutiny activity.
Many service providers also regard dealing with external scrutiny as part of their
function and not a separate quantifiable activity. Indeed, this was a finding from the
work undertaken to provide local government compliance cost data by Brodies LLP
on behalf of COSLA, SOLACE and the Improvement Service, published as evidence
to the Crerar Review 14 .
44.
It is not straightforward to determine which costs providers can legitimately
attribute to complying with external scrutiny. The Better Regulation Executive has
developed a standard costing model (SCM) to measure administrative activities that
13

Better Regulation Executive – see www.berr.gov.uk/whatwedo/bre/
Brodies LLP, Cosla, Solace and the Improvement Service. External audit and inspection arrangements in
Scottish local government. March 2006
14
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organisations must carry out to comply with a particular regulation. However, the
SCM model has proved difficult to apply in practice, even in narrow areas such as
trading standards. Applying such an approach across complex multi-service
organisations such as local authorities is likely to prove more complex still.
Moving Forward
45.
Estimating compliance costs is something which service providers and
scrutiny bodies should make greater efforts to quantify and then to share.
Stakeholders, such as local authorities and public bodies will need to be better able
to identify resources which could be transferred, following a scaling back of external
scrutiny and a move to more reliance on self-assessment. These costs will need to
be assessed realistically to allow a more accurate indication of resources to be
transferred. It is likely that some accurate figures could be obtained from service
providers for this, but it might prove more fruitful to place the obligation on scrutiny
bodies to determine what the nominal compliance costs would be for a typical
service provider, without adding an additional data recording duty on the bodies
already subject to scrutiny. There would need to be transparency about how the
figures were determined, to make sure these were reasonable and realistic.
Providing this information is not intended to be an additional burden on providers and
scrutiny bodies – this type of information should in future be embedded in
performance reporting.
46.
To be able to provide this type of information, in a consistent way, it would be
helpful if a standard framework was available. Cost measures for doing this are
included in the framework is offered at Annex D. This framework would enable
service providers to consistently demonstrate the resources which are required to
respond to external scrutiny, and would allow scrutiny bodies to assess the costs
associated with their own activity.
Benefits of Scrutiny
47.

The key beneficiaries of external scrutiny are:


service users



taxpayers



local public service bodies (and their partners)



central government, and



Politicians.

48.
It is difficult to measure and quantify the benefits of scrutiny in a way which
could be used to offset the costs. From the Crerar Review it was clear that there has
been no single purpose of scrutiny, and so the benefits are not universal and are not
measured in any consistent way.
Individual regulators, audit bodies and
inspectorates each have a variety of objectives depending upon their statutory remits
and so the benefits will also be various. The objectives of scrutiny include 15 :
15

Based on Inspection reform: the future of local services inspection. ODPM. Consultation response, 3 March
2006. Audit Commission.
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examining and reporting on governance, financial stewardship, proper use
of resources, and performance standards



ensuring acceptable standards are consistently achieved, including
protecting vulnerable people



helping to ensure that local bodies promote equality and access to services
for all people, especially those at risk of social exclusion



encouraging continuous improvement



ensuring proper stewardship of public funds, and, where necessary



providing effective market regulation, including monitoring systems, price
quality and accessibility, and overseeing fair entry and exit of providers

49.
Through these objectives, the typical benefits to service providers and
stakeholders will include the assurance given about performance and standards as
well as the focus given to improvement. These are undoubtedly significant benefits,
but are not easily measurable or quantifiable. However, the group believes it should
be possible to capture the benefits in some way in an impact framework, and so
measures of benefit are suggested alongside the cost measures included in the
framework at Annex D.
Impact Framework
50.
Bringing together the measures suggested above for costs and benefits as
well as general impacts will allow scrutiny bodies to develop and share with service
providers so all can use consistent assessments for the first time. Although the
differences between the services which are scrutinised would make an entirely
standardised set of measures difficult to achieve, the tables at Annex C suggest that
there are a suite of fairly standard measures against each dimension from which
each scrutiny body could select the most relevant measure. Most of the fields in the
tables will be populated with narrative and explanation rather than numbers, but this
will be helpful, even if not directly comparable across services.
51.
This forms the basis of a framework which should also be applicable in the
Systematic Scrutiny Checking process, to help establish the type of measurements
any existing or scrutiny function might be tested against to help determine the need
for and type of scrutiny required in any given service area.
52.
There is a range of issues which could make up an impact framework, but no
one set which would apply to all scrutiny bodies. The sort of issues which could be
drawn together in a framework could include:
(a) Client Group – the number of clients or service users likely to be affected
by scrutiny activity or benefit from its impacts.
(b) Costs of services - current cost of providing services to this client group:
• By delivery programme
• By client/client group
• By unit cost (e.g. individual contact/intervention)
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(c) Criticality/risk of services - perceived importance, in terms of client risk
or importance of services to user or client group.
(d) Links with government priorities - description of links with SG priorities
and/or SOA outcomes
(e) Other rationale - description of other reasons for scrutinising this service.
Recommendations
53.
To improve the understanding of the impact of scrutiny, service providers
should use the themes and measures as set out in Annex D to be able to
demonstrate the resources which are required to respond to external scrutiny.
54.
To improve the understanding of the impact of scrutiny, scrutiny bodies should
use the themes and measures as set out in Annex D to be able to assess the impact
on service providers through external scrutiny and be able to assess the costs
associated with their own scrutiny activity.
55.
Local government will have a key role in assessing the impact of external
scrutiny on its services and the resources required to replace that with selfassessment.
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Section 4 – Systematic Scrutiny Checking
56.
This report, in the preceding sections, proposes a set of strategic priorities,
priority risk categories, basic risk matrices, and an impact framework for costs and
benefits. These would be used systematically to check:



New scrutiny proposals; and
All existing scrutiny functions.

57.
This would be done to identify where cyclical, joint, multi-agency and thematic
inspections, as well as all regulatory functions, should continue or where they should
cease.
58.
This section proposes introducing a way of checking scrutiny functions
against priorities, risks and impacts as part of existing review processes such
Policy and Financial Management Reviews (PFMR). Reviews such as this should
include a series of indicators for Systematic Scrutiny Checking (SSC). The
methodology should be incorporated in guidance on introducing new scrutiny
functions, and would aim to reduce the level and volume of scrutiny carried out; help
assess the scope to amalgamate bodies with common interests; reallocate
responsibilities where there is unnecessary duplication; and share resources to deal
with overlaps 16 .
59.
Government has already considered the current scrutiny landscape against
the suggested priorities as part of its proposed restructuring of the scrutiny
landscape around health, social care and social work, where there are of course
significant interests fro the vulnerable groups suggested in this report. The structural
changes are intended to simplify the delivery of key scrutiny functions. The process
set out in this section is intended to compliment those structural changes, to align the
practical functions of the new structures with continuous improvement. The project
teams implementing structural change will be asked to consider the
recommendations in this report as change is made. That will ensure the functions
for which the new organisations are responsible will be delivered most effectively.
60.
The SSC process will ensure public service scrutiny is targeting priority
services and is being applied on the basis of a strategic assessment of risk and
against cost and benefit information consistently for the first time. It is recommended
that the review processes employed will focus on scrutiny functions rather than the
organisations which deliver these. This aim will compliment the existing PFMR
process for public bodies which are used to assess the need for organisations and
functions on a quinquennial cycle. The SSC principles should be embedded in the
PFMR cycle to ensure the way public service scrutiny is applied by public bodies will
be continuously reviewed, and to take account of changing priorities over time.
61.
As part of PFMRs, the SSC process would help Government reach
conclusions about the need for, the scope and type of scrutiny which would be best
fitted to particular services and to the needs of service users. The review
16

This recommendation was made first by the Finance Committee in its enquiry into Governance and
Accountability, 2006.
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programme will focus on public services and scrutiny functions and cluster these in a
way that would make sense to service users, rather than each organisation being
assessed individually. This is something Government will be considering as part of
its refresh of the PFMR system in Scotland. Clusters could be based on portfolios or
based on existing cross-portfolio groupings. Current examples of clustering for other
initiatives include the way environment organisations and culture bodies have been
brought together on the basis of meeting the needs of stakeholders in common.
62.
This proposal will be challenging in aligning it with traditional organisational
review processes such as Best Value audits. However, given that the PFMR process
is already in pace it makes sense to rely on that rather than create an additional
layer of bureaucracy.
63.
Through the SSC proposals for enhancing reviews of scrutiny, Government
would be able to assess to what extent each scrutiny body delivers for the three
priority life-stages. This could lead to recommendations being made on a life-cycle
for the relevant scrutiny activity, or suggest what the natural “sunset” clause would
be for specific activity. With this information, decision-makers would then be able to
make informed judgements on whether scrutiny was required and if it was, what its
scope, type and life-cycle should be. The SSC enhancements would also bring in a
routine way of setting out when scrutiny functions might be reassessed - either
through BV audits or quinquennial PFMRs.
Applying SSC Proposals
64.
The Crerar Review suggested that expert panels should be set up to consider
when and how scrutiny should be applied. The Government indicated, in its
response to the Review, that it would discuss the merits of setting up independent
expert panels to consider proposals for scrutiny, with the Parliament and the Auditor
General. The Government accepted the need for change in how scrutiny is
introduced, to make the process more transparent and strategic and to halt the
growth in the number of scrutiny bodies and in the associated costs. The options
considered by the group are attached at Annex E.
65.
The group has identified certain difficulties associated with the Crerar
recommendation that an Expert Panel should provide advice on new and existing
scrutiny functions.
While recognising the consistency across Government,
Parliament, AGS and the Accounts Commission (in respect of Best Value audits) this
could introduce, it would be difficult to constitute and run in practical terms and would
appear to introduce yet another layer of scrutiny. There would be a range of
difficulties to overcome such as: the length of time required to establish each panel;
as well as the composition, terms of appointment, remuneration and accountability
for panel members. The group would prefer to allow Government, Parliament, AGS
and the Accounts Commission the scope to make their own decisions on new and
existing scrutiny within a shared framework – option (b) in Annex E. To ensure that
reviews of scrutiny functions are as consistent, transparent and systematic as
possible, it is suggested that the reasoning behind all recommendations will be made
public.
66.

More details on the SSC proposals are attached as Annex F.
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Guidance
67.
Guidance will be needed on the proposals and for setting up a test for new
scrutiny functions. Guidance will be published on the Scrutiny Improvement website,
here.
Recommendations
68.
Principles for Systematic Scrutiny Checks should be introduced for
Government and Parliament into PFMR to allow periodic reviews of all existing
services and scrutiny, and the principles should be used for testing any proposed
new scrutiny functions.
69.
The SSC proposals should be undertaken by Government and Parliament,
and should:
(a) Make use of as much relevant local and national information as is available,
including:
I. The strategic priorities and priority risk categories,
II. The risk matrices as a tool,
III. The impact assessment framework, and
IV. An assessment of costs and benefits;
(b) Be made public so as to make the decision-making process as transparent as
possible; and
(c) Be undertaken in accordance with core guidance on creating new bodies,
creating new legislation and on policy-making.
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Section 5 - Applying Local Priorities and Risk
70.
The SSC proposals set out in Section 4, above, allow Government and
Parliament to set the parameters for public service scrutiny at a national level.
Using the review programme, they should identify some scrutiny functions which
could be discontinued, adapted or merged with others. This should lead to a
reduction in the level and volume of scrutiny and is closely linked to the
recommendations being made on intelligence-led scrutiny in the report from the
Reducing Burdens Action Group (RBAG).
71.
The RBAG report to Ministers will set out plans for the application of priorities
and priority risks at a local level for local government services – using the national
priorities in this report as part of an environmental analysis which would feed into
practical scrutiny risk assessments overseen by the Accounts Commission and
involving the scrutiny bodies which assess local government functions. That
approach would use the Single Outcome Agreement approach as a bridge between
the national priorities and local application. That builds on the gate-keeping role the
Accounts Commission has already taken on – co-ordinating the scrutiny of local
government services. It is envisaged that this approach could be widened out to
include the non-local government public services in the longer term.
The
development of an outcome based approach for public bodies across the wider
public sector will help establish a wider coverage for local assessment of scrutiny
outwith local government.
The issue of non-contiguous boundaries between
authorities – such as local government and health – would also need to be
overcome. The CPP boundaries seem a good place to start, but some flexibility
should be allowed to ensure the needs of service users are fully taken into account.
72.
As with the arrangements being recommended by RBAG for local government
services, local scrutiny co-ordination of other services would require round-table
discussions between scrutiny bodies within an agreed set of parameters, which
include:


National scrutiny priorities (and how they might trigger local scrutiny activity);



The time period it is intended to cover;



A protocol for inter-agency co-operation;



Information sharing systems.

73.
The challenges to address for the full benefit of this arrangement to be felt by
public bodies include the need for good relations between bodies and perhaps a
formal duty to co-operate.
Recommendations
74.
The application of national priorities and risks needs to be co-ordinated for
non-local government service scrutiny to avoid duplication of effort. Local scrutiny
should:
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(a) Be aligned with Local priorities and local risk factors;
(b) Take account of National strategic priorities;
(c) Apply to geographic areas based on Community Planning Partnership
boundaries, or local authority boundaries where appropriate, taking account of
the wide range of boundaries used in other services such as health.
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Section 6 - Delivering Change
75.
Introducing a process to check scrutiny functions systematically, and basing
reviews and scrutiny activity on strategic priorities and risks is unlikely to require a
significant shift of resources or to require legislative change.
Legislative Change
76.
Agreeing strategic priorities and introducing systematic reviews of scrutiny
should not require legislation. However, in the longer term, legislation might be
needed to implement change where, for example, a review found that existing
scrutiny needed to be scaled back or removed, or that functions should be
transferred between organisations. Provision for these sorts of future change could
be included in the Public Services Reform Bill, proposed for introduction in 2009.
Costs and Benefits
77.
One of the most significant benefits from this group’s recommendations will be
that information on the costs of scrutiny will be more readily available than at
present. This will allow new functions to be more realistically resourced and allow for
more effective planning.
78.
Systematic Scrutiny Checking will require some time commitment from staff in
Government and Parliament. However, this is unlikely to require any specific
additional resource. The outputs of SSC could lead to increased costs in the short
term where scrutiny functions and scrutiny bodies were to be merged. However, it is
likely that these costs would be significantly balanced by the recurring savings
associated with carrying out less external scrutiny in the longer term. Each specific
SSC outcome will be costed and – using the framework outlined above – will set out
what the benefits are likely to be.
Role of Local Government
79.
The recommendations in this report are targeted primarily at Government and
Parliament, but the report has identified several key areas which will require input
from local government and other key stakeholders. Most significantly, local
government will be best placed to provide data and assessments on local factors to
be fed into systematic scrutiny reviews and into the coordinating role carried out by
the Accounts Commission. Local authorities will be able to provide a practical
perspective on how services are delivered locally and on the likely impacts on
service users where any change is suggested.
80.
Local authorities will also lead on establishing local priorities and risk
categories to sit alongside the national ones, particularly in respect of Community
Planning Partnerships. The introduction of the outcome based approach will also
present opportunities to challenge the role and extent of scrutiny and so local
government will have a key role to play in the on-going process of setting scrutiny
priorities in rolling programmes to reflect changing priorities in service delivery.
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Evidence
81.
This report was drawn together by the PAAG members listed below as well as
various staff from their organisations:
Members

Sue Bruce, SOLACE
Antony Clark, Audit Scotland
Janice Crerar, Scottish Parliament
James Fowlie, COSLA
Huw Williams, Scottish Parliament

82.
The Crerar Review findings and recommendations were taken as a starting
point for reaching conclusions and making recommendations, as well as work
undertaken for the Accounts Commission on volume and impact of external scrutiny.
The group also acknowledges the work of the Scrutiny Improvement Team which
provided secretariat support throughout the process of providing this report to
Ministers.

Ian Mitchell
Chair
Policy & Approach Action Group
December 2008
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ANNEX A
DEFINITIONS
Public Services
For the purposes of this report, public services are those which are delivered to the
public and which are usually funded by the public purse. The services could be
provided by public, private or third sector organisations
The role of scrutiny
The Government has accepted from the Crerar Review that the main purpose of
scrutiny is to provide independent assurance that services are well-managed, safe
and fit-for-purpose, and that money is being used properly.
However, the
Government further believes that another important outcome from scrutiny is
sustaining improvements and enhancements to services.
Regulation
Regulation focuses on providing a licence to operate, enforcement of legislation and
regulations, and monitoring the quality of services provided. Regulation may also
include elements of service inspection, and can be designed to drive up quality as
well as to enforce standards.
Registration
Registration provides authority to operate in a specific market and to a specified
standard. Registration is often a condition of existence for service providers, and is
closely linked to regulation. However, registration may not always require statutory
regulations, such as for certain professional registration bodies. Service inspection
may also be a requirement of those registered.
Audit
External audit is the periodic external scrutiny of corporate governance and
management; financial statements and underlying financial systems; and
performance, performance management and reporting of public bodies.
Inspection
Inspection is periodic, targeted scrutiny of specific services, to check whether they
are meeting national and local performance standards, legislative and professional
requirements, and the needs of service users.
Complaints Handling
Complaints handling is the independent investigation of complaints about public
services carried out by a range of commissioners and ombudsmen and other public
bodies with specific roles and responsibilities.
Tribunals
Tribunals are independent of Government and not part of the formal courts system.
They usually carry out judicial functions - often deciding the rights and obligations of
private citizens towards each other or Government or other public authorities. They
are part of the wider 'administrative justice' system
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Performance Management
Where an organisation operates and uses its human, financial and other resources
in a way that ensures that it can meet its objectives effectively and efficiently
Improvement
Improvement is the positive action taken by a service provider to make its operation
and practice more accessible, efficient or effective in response to assessment (either
by an external scrutiny body, or in response to a complaint, or as the result of selfassessment) or in response to the introduction of regulations (such as the
responsibility for continuous improvement introduced through Best Value). Scrutiny
bodies often see improvement as an important output of their assessment and
assurance functions, although in some policy areas there is a clear separation of the
assessment and improvement functions.

Policy & Approach Action Group
December 2008
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ANNEX B
CRERAR REVIEW RECOMMENDATIONS
1.
The Crerar Review suggested that features of a coherent system should
include:
(a) Strategic priorities agreed by the Scottish Government and Parliament (R9),
focusing on areas where assurance about public services is most important.
(R10);
(b) Priority risk categories should be agreed by Ministers, and considered by the
Parliament, to assess the need for current and future external scrutiny. (R11);
(c) Self assessment by providers as the main source of information about
performance. (R12);
(d) In considering the application of scrutiny. First, there must be an assessment of
risk against the priority categories. Second there must be an assessment of the
external scrutiny required. (R13);
(e) Where scrutiny is needed, only one should be asked to do the work. Creating a
new external scrutiny organisation to attend to the issue should not be an option.
(R14);
(f) Each external scrutiny initiative or programme should have a timeframe with a
preset ‘sunset’ clause. (R15);
(g) Cyclical inspection, audit and regulatory programmes should happen only where
all other options have been considered and ruled out. (R16);
(h) Existing scrutiny should be removed or scaled back when new scrutiny is
introduced. (R17)
2.
To develop methodology for assessing costs and benefits, the Crerar review
recommended:
(a) The Scottish Government should commission Audit Scotland to develop cost and
impact measures to enable comparisons between scrutiny regimes. (R26);
(b) Costs/benefit analysis should become a routine element of any decisions about
the use of external scrutiny. (R27);
(c) Scrutiny bodies should report to Ministers and the Parliament against cost and
impact measures. (R28).
3.

To reduce the reliance on external scrutiny:

(a) Ministers should immediately carry out a programme of specific activity, coordinated at Cabinet level, to assess existing cyclical scrutiny activity against the
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recommendations in the Crerar report, with the aim of reducing activity (R29). This should
include reviewing:
 Cyclical inspection programmes;
 Joint and multi-agency inspection programmes, and also ensure that no
further joint or multi-agency inspections should commence without first
securing the advice of independent experts;
 Thematic inspections – ensuring that these are aligned with the strategic
priorities set for external scrutiny by Ministers and the Parliament; and
 Regulatory functions, particularly inspection activity associated with
regulation.
(b) Future performance audits should be aligned with the strategic priorities for external
scrutiny as agreed by Ministers and the Parliament. (R30);
(c) All reviews of specific inspection and regulatory functions should assess the scope for
amalgamating bodies with common interests, reallocating responsibilities to one organisation
where there are unnecessary direct overlaps and opportunities to share resources (including
staff) to deal with overlaps (R31).

4.
Recommendations 9-11 of the Crerar Review set out the basis for a strategic
framework for scrutiny and called for Government and the Parliament to agree
strategic priorities for scrutiny and priority risk categories to assess the need for
current and future scrutiny. Recommendations 12 and 13 called for proposals for
new scrutiny to be tested against priority risk categories and strategic priorities and
for an assessment to be made on the appropriate type of external scrutiny required.
5.
Recommendation 29 of the Crerar Review proposed that Ministers should
immediately carry out a programme of specific activity to assess scrutiny activity
against the Review recommendations, with the aim of reducing activity. The report
recommended reviewing:


Cyclical inspection programmes;



Joint and multi-agency inspection programmes;



Thematic inspections; and



Regulatory functions.

6.
Recommendation 31 proposed that the reviews should also assess the scope
for amalgamating bodies with common interests, reallocating responsibilities to one
organisation where there are unnecessary overlaps and opportunities to share
resources.

Policy & Approach Action Group
December 2008
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ANNEX C
RISK MATRIX TOOLS
1.
To be able to apply priority risks to services and scrutiny functions with any
degree of consistency, it would be useful to start with a standard model – or matrix
for each of the priority risks. These could be used to determine the need for, and
most appropriate type of scrutiny required, using the likelihood of failure/outcome
balanced against the impact in any given service.
2.
However, there is no accepted methodology for applying risks consistently
and the group recognises the need to consider each set of circumstances which may
warrant scrutiny on its own merits and wherever possible at a local level. However,
as a starting point for these considerations a range of risk matrix tools is offered
below.
3.
The Figures below (1-3) set out the relevant matrices for each of the priority
risk categories suggested. However, the suggested responses to risk in the matrices
– audit, regulation etc. should not be seen as proscriptive. These suggested
responses are designed to indicate the level of attention required in general. But it is
vital that decision-makers on scrutiny should be able to draw on a wide range of
experts and stakeholders to provide “tailor-made responses” to risk. The aim of the
matrices is not to restrict decision-makers to predetermined functions and processes,
but to indicate the level of response which may be most proportionate in drawing
together relevant stakeholders to address specific risks or harms.
4.
It is important that the needs of service users are paramount in designing a
scrutiny response to risk, rather than merely assigning the most relevant existing
agency to the task. The aim of this report is to introduce more proportionate
responses to risk and it would be counterproductive in doing so to suggest that risk
in any service sector could only be addressed by one agency, one process or one
function. This report challenges decision-makers to consider who should be involved
in any given situation and is suggesting the type of scrutiny function or functions
which decision-makers may want to consider to address specific cases.
5.
Using the matrices below as a starting point, existing or proposed public
services would be tested as objectively and as consistently as is practically possible
against risk categories to consider whether scrutiny was required – depending on the
risk of service failure or inadequate service provision or governance. For example if
a risk of service failure were deemed to be highly likely and significant the response
might be to maintain/establish external scrutiny of that service through inspection.
But an unlikely risk of service failure with an inconsequential impact would mean that
scrutiny would be left for the delivery body to manage internally, with very minimal or
no external scrutiny. This model would assist Ministers and the Parliament to
determine the likelihood and impact of risk factors and thus determine how
necessary external scrutiny activity actually was.
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Figure 1. Governance Risk Matrix
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Figure 2. Service Failure Risk
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Figure 3. Outcome Risk
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ANNEX D
IMPACT ASSESSMENT SCRUTINY
Dimension of impact

Potential measure
•

Total direct cost

•

Cost/inspection

•

Cost/client covered

•

Compliance costs?

•

Implementation of Improvement Plans by public bodies (e.g. percentage of
recommendations accepted and acted on)

•

Improved score in follow-up audit/inspections

•

Improvement trends/SPIs/national or local performance data

•

Proxy measures relating to service under scrutiny

Stakeholder satisfaction

•

Feedback from:
- Ministers
- Parliamentary committees
- External reference groups

Client satisfaction

•

% of inspected/audited bodies satisfied with the audit/inspection process, covering:
- professionalism of staff
- timeliness and quality of reporting
- usefulness of recommendations

Effective use of public
resources

•

Compliance with national/international audit/inspection standards

•

Benchmarks of staff and other on-cost

•

Staff productivity measures

•

Delivery of efficiency savings

Cost of scrutiny regime

Improved quality of service
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ANNEX E
OPTIONS FOR REVIEWING NEW AND EXISTING SCRUTINY FUNCTIONS

1.
The action group considered the options for reviewing scrutiny functions set in
the list below:
(a) Expert Panels - Benefits from independent, expert advice (free of political
influence) on scope, extent and nature of scrutiny intervention; minimising risk
of scrutiny activity being started as a disproportionate response to specific
incidents. Opportunity to include service users and public. Consistency of
advice to Government and Parliament. Difficulties include accountability and
governance issues – who would convene and oversee the panel? Would
there be democratic accountability? If legislation was required this would be
counter to the thrust for flexibility? Further, introducing expert panels could be
seen as adding either another level of bureaucracy or adding another scrutiny
body to the landscape;
(b) Internal Reviews – Benefits from allowing Government and Parliament to
each independently, or collectively, decide on applying scrutiny on a case-bycase basis in a more transparent way. Government and Parliament are
already free to use expert advice in determining the use and scope of scrutiny
in any case. Internal reviews would be based on priorities and risk categories,
and would be the same process as used by expert panels. Difficulties could
be less consistent and seen as less independent than expert panels.
However, if the decision-making process was transparent, and if Government
and Parliament worked together, or in close contact on how they reached
decisions, there could be administrative consistency. Greater transparency
could make up for less perceived independence;
(c) Parliamentary Committee – Benefits would include that one Committee
(perhaps Audit Committee role expanded to consider public service
performance) might have an overview of all aspects of scrutiny including how
it was set up and how it was monitored, and giving this role to a Committee
would signal a new direct accountability for scrutiny direct to Parliament. A
committee could also call on experts to help inform decisions. This approach
would bring in complete consistency, would have democratic accountability
and be independent of Government. Difficulties would include resourcing a
Committee to take this on, and the Committee having sufficient time available
to expand its role further;
(d) Auditor General – Benefits would include the traditional appearance of
impartiality in oversight of Parliamentary and Government initiatives, and the
trust and credibility of service providers and the public in the office of Auditor
General. Difficulties would include the lack of independence on financial and
performance audit scrutiny (although the group is suggesting financial audit is
a priority). Constitutionally, it might seem difficult for the Auditor General to
make public recommendations to the Accounts Commission;
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(e) Consultants – Benefits include impartiality and independence – it is unlikely
there would be any perceived conflict of interest in recommendations.
Government certainly has call-off contract consultants available and there will
be some good experience available on carrying out process reviews. Using
consultants would also free up officials from reviews. Difficulties would
include the cost associated with consultants and the perception that
recommendations were being made on the basis of limited practical policy
expertise.
Policy & Approach Action Group
December 2008
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ANNEX F
SYSTEMATIC SCRUTINY CHECKING
1.
A move to systematic reviews would help shift the culture under which the
traditional answer to any specific incident or specific new policy has been to
establish a new organisation.
2.
For existing scrutiny, the first principle should be that the level and volume of
scrutiny should be reduced, and this should be achieved by systematically checking
all existing functions to ensure that these are proportionately applied and based on
consistent risk assessments
3.
The following paragraphs set out in more detail how a systematic checking
process would be triggered, who would carry it out and what information would be
available to help with this as well as who would have the final say on the need for
new scrutiny or the continuation of existing scrutiny functions.
Triggers
4.
Proposals for the introduction of new scrutiny functions should trigger a
systematic scrutiny check to test what is proposed. To help policy-makers, sections
could be inserted into the following existing guidance: on creating new bodies; on
drafting legislation (some new functions would be included in legislation, but not all);
and on policy making. This guidance would make clear the need to test proposals
consistently and systematically, along with a definition of the types of activities which
constitute scrutiny. This set of definitions should be set out clearly, and would be
based on the group’s draft definitions as set out at Annex A. For the Government,
guidance on the Minute to Ministers template could also be amended to remind
officials of the need to test new proposals. Private Office staff and Directors are the
key areas where targeted messages about the need to check proposals could be
made most effectively, as they will be involved in any proposals for new functions to
be given to agencies or public bodies.
5.
Where legislation is proposed as the route for implementing new scrutiny, the
pre-legislative consideration (consultation) should include a rationale for the new
function and a summary of whether there are any opportunities to have an existing
body carry out the proposed scrutiny function. There should be a standard question
incorporated into every consultation paper, whether issued from the Government or a
Committee, seeking views on whether the proposed scrutiny could be done by an
existing body and if so, by whom and a declaration completed which would form part
of the Bill in the same way as the Financial Memorandum declaring that either there
were no existing bodies which could carry out the new functions. This would also
identify if there are any legislative changes which would be required.
6.
There would be a second opportunity for consideration of this when proposals
come before the relevant Parliamentary Committee. Committee scrutiny could
include mandatory consideration of why any new function was required and whether
an existing organisation could carry out the ‘new’ function. The Committee’s own
proposals would be similarly subject to scrutiny with the signing off of a declaration
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that options had been considered and a detailed explanation as to why the new
function/organisation was deemed necessary
7.
For existing scrutiny, existing review processes such as PFMR should be
used to check how scrutiny functions adhere to the national priorities and strategic
risks. Reviews should focus on functions rather than organisations and should be an
opportunity to review a range of providers and scrutiny bodies at t he same time – on
the basis that the needs of service users should be the focus of scrutiny itself, and at
the centre of all proposals to review scrutiny. Clusters could be based on overlap in
terms of methodology, intended user group or common service providers. Having
identified clusters (although not all scrutiny functions would necessarily be clustered
easily) a programme of reviews could be drawn up and programmed as part of BV
and PFMR reviews are already programmed.
Informing Advice
8.
PFMR reviewers will need to have access to information about the service to
which scrutiny is applied or proposed, information on the range of scrutiny options
available, variations in expectations and need across national and local boundaries
and information on the costs and benefits of the various scrutiny options. The
Accounts Commission, scrutiny bodies, local government and other regional
organisations such as area health boards should always be consulted on likely local
impacts and risks.
9.
One of the aims of reviews should be to ensure that, where possible and
practical, scrutiny is only carried out for as long as is required to provide assurance
on a particular service or issue. Advice on the life-time for a scrutiny function would
be determined using expertise and experience from other existing scrutiny
organisations. The Guidance being produced will include options for coverage and
life-time, but reviewers may seek access to case-by-case advice from policy experts
as well as process experts. This expertise and advice on this could be available
from scrutiny bodies, and service providers. In Government, support for reviewers
could also be obtained from Analytical Service teams who will have experience of
applying economic assessment models and other review processes.
10.
Reviewers will also need to take account of the views of stakeholders in
making recommendations. The Crerar Review identified the types of stakeholder for
whom scrutiny is used to provide assurance. This should include service providers
who are scrutinised by the function and service users and the public. Reviewers
should seek advice on the most appropriate way of obtaining the views of service
users.
Decision-making
11.
Transparency is one of the key principles of this checking process. The
reviewer’s recommendation should therefore be available to the public – perhaps on
the Scrutiny Improvement or Parliament’s website for example. Guidance on
carrying out reviews should set out the options for doing this. Similarly, it would be
for those responsible for making the final decision in each case to make justifications
for any decision which sets the review recommendations aside. Brief statements on
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the decisions made could be included alongside reviewer’s recommendations and
included in memoranda where the decision is taken forward into legislation. On
having the final decision, in Government it is straightforward – normally Ministers
would be expected to make these decisions in most cases. Ministers would do so on
the advice of officials and, as with all cross-sectoral policy, where a scrutiny function
or scrutinised service crosses portfolios, a decision from Cabinet would be required
to cover the collective responsibility requirement in Government.
12.
In Parliament, there is no Cabinet equivalent, and so a relevant subject
Committee could be asked to make the final decision on the advice of officials. In
order to retain consistency of approach, officials from each organisation should
maintain regular dialogue with each other and invite regular assessment of their work
from key stakeholders such as COSLA and SOLACE.
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