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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

AGENDA 
 

3rd Meeting, 2009 (Session 3) 
 

Wednesday 28 January 2009 
 
The Committee will meet at 10.00 am in Committee Room 2. 
 
1. Subordinate legislation: The Committee will consider the following negative 

instruments— 
 

the Transmissible Spongiform Encephalopathies (Scotland) Amendment 
(No. 2) Regulations 2008 (SSI 2008/417);  
  
 the Beef and Veal Labelling (Scotland) Regulations 2008 (SSI 2008/418);  
  
 the Freshwater Fish Conservation (Prohibition on Fishing for Eels) 
(Scotland) Regulations 2008 (SSI 2008/419);  
  
 the Zoonoses and Animal By-Products (Fees) (Scotland) Amendment 
(No.2) Regulations 2008 (SSI 2008/423); and  
  
 the Conservation (Natural Habitats, &c.) Amendment (No. 2) (Scotland) 
Regulations 2008 (SSI 2008/425).  
 

2. Subordinate legislation: The Committee will take evidence on the draft 
Prohibited Procedures on Protected Animals (Exemptions) (Scotland) 
Amendment Regulations 2009 from— 

 
Richard Lochhead MSP, Cabinet Secretary for Rural Affairs and 
Environment, Caroline Mair, Solicitor, Kirsten Simonnet-Lefevre, Principal 
Legal Officer, Ian Strachan, Head of Animal Welfare Branch, Rural 
Directorate, Andrew Voas, Veterinary Adviser, Rural Directorate, and Alan 
Williams, Divisional Solicitor, Scottish Government. 
 

3. Subordinate legislation: Richard Lochhead MSP to move S3M-3113— 
 

that the Rural Affairs and Environment Committee recommends that the 
draft Prohibited Procedures on Protected Animals (Exemptions) (Scotland) 
Amendment Regulations 2009 be approved. 
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4. UK Marine and Coastal Access Bill (UK Parliament legislation): The 

Committee will take evidence on legislative consent memorandum LCM(S3) 
14.1 from— 

 
Richard Lochhead MSP, Cabinet Secretary for Rural Affairs and 
Environment, Stuart Foubister, Deputy Director, Legal Department, and 
Linda Rosborough, Deputy Director, Marine Strategy Division, Scottish 
Government. 
 

5. Climate Change (Scotland) Bill: The Committee will take evidence on the Bill 
at Stage 1 from— 

 
Professor Jim Baird, Glasgow Caledonian University; 
 
Pauline Hinchion, Chief Executive, Community Recycling Network 
Scotland; 
 
Susan Love, Policy Manager, Federation of Small Businesses in Scotland; 
 
Dirk Hazell, Chief Executive, Scottish Environmental Services Association. 
 

6. Petitions: The Committee will consider the following petitions— 
 

Petition PE1047: Petition by Mark Carter, on behalf of the Hebridean 
Partnership, calling for the Scottish Parliament to consider and debate the 
failure of the existing coastal and marine national park/marine 
environmental protection process and the extent to which such failure is 
due to pressure from those individuals and industries which have a vested 
affiliated or commercial interest; and 
  
Petition PE1081: Petition by Ronald Guild calling on the Scottish 
Parliament to urge the Scottish Government to seek a UK-wide 
reappraisal of all government, local authority and NGO maritime and 
maritme air space responsibilities and organisations, taking into account 
EU and International Maritime Organisation contexts and world-wide best 
practice. 
 

7. Climate Change (Scotland) Bill (in private): The Committee will review the 
evidence heard earlier in the meeting. 

 
8. Rural housing inquiry (in private): The Committee will consider a draft report. 
 
 

Peter McGrath 
Clerk to the Rural Affairs and Environment Committee 

Room T1.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5240 

Email: peter.mcgrath@scottish.parliament.uk 

mailto:peter.mcgrath@scottish.parliament.uk
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

EXTRACT FROM SUBORDINATE LEGISLATION COMMITTEE’S 4TH 
REPORT 

 
INSTRUMENTS SUBJECT TO ANNULMENT 
 
The Transmissible Spongiform Encephalopathies (Scotland) 
Amendment (No. 2) Regulations 2008 (SSI 2008/417) (Rural Affairs and 
Environment Committee) 

Background 

1. The purpose of this instrument (SSI 2008/417) is to amend the principal 
transmissible spongiform encephalopathies (TSEs) Regulations (SSI 
2006/530) in order to revise the annual BSE monitoring programme in relation 
to Scotland and give effect to these changes. 

2. Regulation EC No 999/2001 sets out European rules for the prevention, 
control and eradication of certain TSEs. This Regulation is implemented for 
Scotland by SSI 2006/530. 

3. Prior to 1 January 2009 all cattle aged over 30 months slaughtered for 
human consumption were tested for BSE at the slaughterhouse. However, the 
UK is now permitted to raise the age limit for testing at the slaughterhouse to 
48 months from 1 January 20091. 

4. In addition to sampling of cattle entering the food chain, Regulation 
999/2001 requires certain other cattle to be sampled for BSE in order to 
monitor levels of the disease. The age requirement for sampling of fallen 
cattle is also increased to 48 months. From 12 January the Scottish 
Government has indicated that it will no longer offer a free collection and 
disposal service for such animals, although it will continue to meet the cost of 
testing. Farmers are now required to deliver cattle which require to be tested 
to premises for brainstem testing. 

21 Day Rule  

5. The committee notes that this instrument effects this change from 1 
January 2009. Negative instruments should not come into forces less than 21 
days after being laid, unless it is necessary. Where an instrument does come 
into force in less than 21 days it should be accompanied by a letter to the 
Presiding Officer providing an explanation. The letter to the Presiding Officer 
accompanying this instrument explains that, since compulsory testing is 
expensive, it was thought necessary to pass on the reduction in requirements 
and cost as soon as it was available.  This was done to assist industry and 
help it to remain competitive with other countries which were offered a similar 
reduction in testing requirements from that date. 

                                                 
1 Commission Decision 908/2008/EC 
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6. The Committee is content with the explanation provided. 

Issues 

7. The Committee was concerned that the transitional provision made by 
regulation 4 of this instrument resulted in conflicting requirements in relation to 
the notification requirements placed on persons who are in control of the 
bodies of fallen cattle and goats for the period 1 to 12 January 2009 and 
asked the Scottish Government for further information on this point. 
(Correspondence between the legal advisers to the Committee and the 
Scottish Government is reproduced at Appendix 1.) 

8. Regulation 1 brings the amending instrument into force in its entirety on 
1 January 2009. Schedule 2 to the principal regulations is replaced from that 
date. Paragraphs 2 and 3 of new Schedule 2 are in force from 1 January. 
However, transitional provision in regulation 4 means that paragraph 1 of the 
“old schedule 2” continues in force for a transitional period until 12 January 
2009. The Committee notes that Regulation 4 does not make any provision 
restricting the effect of paragraphs 2 and 3 of the new Schedule 2. They are 
not postponed in their effect. 

9. Therefore, in the Committee’s view, both the old provision (which is 
saved until 12 January) and the new provision which is brought into force from 
1 January provide instructions in relation to the disposal of fallen cattle for the 
period 1 – 12 January 2009. The law therefore appears to require conflicting 
action on the part of persons in control of those animal carcases. Failure to 
comply with any of the paragraphs in force is a criminal offence. 

10.  The Committee does not accept the Scottish Government’s comment 
that this conflict is unlikely to be tested as the period has now expired. 
Criminal prosecution can of course still be taken after the criminal conduct in 
question has taken place (and despite the law having been subsequently 
changed) subject to any time limits provided in law. 

11. The Committee has consistently adopted the view that provisions 
imposing criminal liability should be clearly expressed. The Committee 
therefore draws this instrument to the attention of the lead committee 
and the Parliament on the basis that the transitional provision in 
regulation 4 is not sufficiently clear as to any proposed limitation on the 
effect of paragraphs 1 and 2 of the new Schedule 2 for the period from 1 
to 12 January 2009. 

12. The Committee also sought clarification of the meaning of the duties of 
the Member State referred to in paragraph 4(1) of new schedule 7 (inserted 
into the principal regulations by regulation 2(7)) and sought comment from the 
Scottish Government on whether the duties are set out sufficiently clearly in 
the instrument. 

13. In doing so the Committee’s key concern was that the duties given to the 
Food Standards Agency (FSA) under this provision should be clear. The 
Committee considers it very important that the FSA’s duties be very 
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transparent since obstruction of enforcement officers is an offence under 
regulation 17 of the principal regulations. 

14. The Committee considers that practical difficulties are not likely to arise 
in this case, 2 nevertheless the extent of the FSA functions set out in 
paragraph 4(1) of Schedule 7 to the principal regulations could be more 
clearly expressed and welcomes the suggestion that this will be 
reviewed in the context of a consolidation later in the year. 

15. In its response the Scottish Government has confirmed that there is an 
overlap between the offence created by paragraph 1 of new Schedule 7 and 
the offence of failing to comply with regulation 3 of SSI 2005/586 in relation to 
placing on the market of products (other than milk) of bovine animals born or 
reared in the UK before 1 August 1996. It has confirmed that action will be 
taken to revoke SSI 2005/586 in a consolidating instrument later in the year. 

16.  The Committee notes that SSI 2005/586 provides a defence of “due 
diligence” in relation to offences (regulation 5(b)) which is not provided in 
relation to offences under the principal TSE regulations. Where conduct gives 
rise to criminal liability under both SSI 2005/586 and the principal TSE 
regulations it is anomalous that there is not equivalent provision for the 
defences available. 

17. Therefore, the Committee notes that there is an unnecessary and 
unintended overlap in the creation of offences under paragraph 1 of new 
Schedule 7 to the principal regulations and paragraph 3 of SSI 2005/586 
which is unsatisfactory given that a defence of due diligence is only 
available under SSI 2005/586 and the Committee welcomes the 
commitment to resolve this through the revocation of SSI 2005/586. 

The Beef and Veal Labelling (Scotland) Regulations 2008 (SSI 2008/418) 
(Rural Affairs and Environment Committee) 

18. These Regulations are due to come into force on 25 January 2009.  
They revoke and replace, with amendments, the Beef Labelling (Enforcement) 
(Scotland) Regulations 2001 (SSI 2001/252).  These Regulations provide for 
the enforcement of the beef and veal labelling schemes established under EC 
legislation. 

19. Regulation 7 makes provision in relation to offences by corporate bodies 
under the Regulations.  The rationale behind this provision is well recognised.  
Where certain offences are committed by corporate bodies and it can be 
shown that the offence was committed with the consent or connivance of 
persons in a position of authority within the organisation, it may be appropriate 
to provide that such person may also be prosecuted and found guilty of the 
offence in addition to prosecution of the organisation itself. 

                                                 
2 Paragraph 4(2) makes it clear that the FSA can appoint inspectors for the purposes of 
enforcement and these are the only duties which are intended to be covered by paragraph 
4(1). 
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20. However, the Committee was concerned that, in these Regulations, a 
complex way of setting out this premise has been adopted.  The Scottish 
Government was therefore asked for an explanation of how the provision is 
intended to operate in the circumstances where there appears to be a lack of 
connection between the “person” guilty of the offence, (who is referred to in 
regulation 7(1) and (5)) and the “relevant person” (or person purporting to act 
in the capacity of a relevant person) who consented or connived to commit the 
offence or whose neglect was attributable to the offence, (who is referred to in 
regulation 7(3)). 

21. In its reply the Government sets out how it intends the provision to work, 
arguing that uncertainty will not arise since that there are no other persons 
referred to in the regulation.  (Correspondence with the Scottish Government 
is set out at Appendix 2.) 

22. On balance, the Committee considers that a court is likely to interpret the 
provision so as to provide that persons who are relevant persons or who hold 
themselves out as such are guilty of offences in the circumstances described. 
However, where criminal liability is to be imposed that should be clearly and 
unequivocally expressed.  The Committee’s concern is that, in this instance, 
there is no specific connection made in regulation 7 between the test in 
condition B and the person that is to be found guilty of the offence. 

23. The Committee wishes to draw this instrument to the attention of 
the lead committee and the Parliament on the grounds that, given that 
regulation 7 creates a criminal offence, it considers that the connection 
between the person to be found guilty of the offence and condition B 
should be more clearly expressed and not left to implication. 

The Freshwater Fish Conservation (Prohibition on Fishing for Eels) 
(Scotland) Regulations 2008 (SSI 2008/419) (Rural Affairs and Environment 
Committee) 

24. The purpose of these Regulations is to prohibit the fishing for eels of the 
species Anguilla Anguilla except under the authority of a licence granted by 
the Scottish Ministers. They do so in implementation of Council Regulation 
(EC) No. 1100/2007 establishing measures for the recovery of the stock of 
European eel (Anguilla Anguilla).The Regulations come into force on 26th 
January 2009. 

25. This instrument is made under section 51A of the Salmon and 
Freshwater Fisheries (Consolidation) (Scotland) Act 2003 (‘the 2003 Act’).  
Under section 51A(8) of that Act any person who acts in contravention of the 
Regulations is guilty of an offence and liable on summary conviction to a fine 
not exceeding level 4 (currently £2,500) on the standard scale. 

26. Questions were asked of the Scottish Government in relation to the form 
and content of the preamble to the instrument and the fact that the instrument 
appeared to relate to the fishing for or taking of eels throughout Scotland’s 
waters when the relevant section of 2003 Act provides that regulations may 
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be made in relation only to freshwater fisheries. (The Scottish Government 
response is attached at Appendix 3.) 

The preamble 

27. Under Section 51A(1) of the 2003 Act, these Regulations may be made 
only if Scottish Ministers consider it necessary or expedient to do so for the 
conservation of freshwater fish.  This appears to the Committee to be a pre-
condition to the exercise of the powers and it is considered normal drafting 
practice to refer to such preconditions in the preamble to the instrument. 
However, no reference to necessity or expediency is made in the preamble or 
indeed elsewhere, in the Explanatory or Executive Note. 

28. The Scottish Government’s response (which is set out in full at 
Appendix C) confirms that Scottish Ministers are of the view that the 
measures in the Regulations are indeed necessary and expedient.  However 
it goes on to state that, in the Scottish Government’s view, the requirement 
contained in section 51(A) is not a pre-condition but, rather, that it represents 
a limitation of the power under section 51A when it is being exercised and that 
it therefore does not need to be referred to in the preamble. 

29. The response also acknowledges that normal drafting practice is to 
narrate preconditions in the preamble. However, it distinguishes the 
requirement contained in section 51A(1), taking the view that it is not a pre-
condition but, rather, that it represents a limitation of the power under section 
51A when it is being exercised and that, on that analysis, there is no need to 
narrate it. 

30. Similarly, the Scottish Government did not consider it necessary for the 
preamble to more fully narrate the process of consulting on the prohibition, 
including addressing the outcome of the consultation, since this was not seen 
as a precondition. 

31. The Committee recognises that a balance must be struck in terms of the 
length of a preamble and the information contained within it. However, the 
Scottish Government’s response does raise more general issues as to the 
consistency of approach taken within preambles to instruments.  The 
Committee understands that the Scottish Government is currently giving 
further consideration to drafting practice in relation to preambles. 

32.  The Committee therefore notes the Scottish Government’s 
explanation and; 

(a) observes that it raises more general issues as to consistency of 
approach taken within preambles to instruments, and 

(b) that in relation to what is ultimately a matter of drafting practice, it is 
content to await the review which it is understood is currently being 
undertaken by the Government in relation to its drafting practice in 
this area. 
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Geographical Extent of the Prohibition 

33. Regulation 2 states, in simple terms, that no one can fish for or take eels 
of the species Anguilla Anguilla unless they have a licence. It contains no 
reference to where such fishing is prohibited. Regulation 2 therefore might 
appear to prohibit fishing for eels throughout Scotland’s waters. These are 
generally understood to include the territorial sea out to 12 nautical miles. 

34. Section 51A(4)(a) of the 2003 Act provides that Regulations under that 
section can be made only in relation to freshwater fisheries. This being the 
case, the Scottish Government took the view that it was not necessary for the 
instrument to make specific reference to the fact that the prohibition applies 
only to freshwater fisheries. 

35. The Committee accepts the Scottish Governments’ response to the 
extent that we do not consider that there is an issue of vires. However the 
Committee considers that it is perhaps unlikely to be apparent to the ordinary 
reader or user of the Regulations that the prohibition which it contains on 
fishing for eels applies to freshwater fisheries only. Given that anyone acting 
in contravention of regulation 2 would be guilty of an offence under section 
51A(8) of the 2003 Act, the Committee is of the view that the drafting of 
regulation 2 could have been clearer. 

36. The Committee wishes to draw this instrument to the attention of 
the lead Committee and to the Parliament on the ground that in relation 
to regulation 2 the meaning could have been clearer, in respect that 
regulation 2 appears to provide for a general prohibition on the fishing 
for eels of the species specified throughout Scotland’s waters, except 
under licence, whereas section 51A(4)(a) of the Salmon and Freshwater 
Fisheries (Consolidation) (Scotland) Act 2003 provides that Regulations 
can be made only in relation to freshwater fisheries. 

The Zoonoses and Animal By-Products (Fees) (Scotland) Amendment 
(No. 2) Regulations 2008 (SSI 2008/423) (Rural Affairs and Environment 
Committee) 

37. The purpose of this instrument is to enable the Scottish Ministers to 
recover costs associated with the optional confirmatory testing for flocks of 
laying hens provided for in Part D of Annex II of Regulation (EC) No. 
2160/2003 (as replaced by Regulation (EC) No. 1237/2007).  The instrument 
comes into force on 25 January 2008. 

38. The Zoonoses and Animal By-Products (Fees) (Scotland) Regulations 
2007 (SSI 2007/577) (‘the 2007 Regulations’) authorised the Scottish 
Ministers to recover costs for services provided in relation to the 
implementation of the National Control Programme (‘NCP’) for salmonella in 
poultry breeding flocks and for a scheme under which private laboratories 
were authorised to test samples from breeding flocks for particular zoonotic 
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organisms or diseases.3  The main aim of NCPs is to improve public health 
through enhanced detection and control of salmonellas of human health 
significance at the point of primary production. The Control of Salmonella in 
Poultry (Scotland) Order 2008 (SSI 2008/266) enforces NCPs for both 
breeding and laying flocks. The charging regime of the 2007 Regulations was 
extended to include laying flocks by SSI 2008/378 (‘the 2008 Regulations’). 

39. This instrument is required to take into account the provisions of Part D 
of Annex II of (EC) No. 2160/2003 (as replaced by Annex I of Regulation (EC) 
No. 1237/2007) which established an optional confirmatory testing regime for 
flocks of laying hens.  Optional confirmatory testing allows producers to verify 
the outcome of official sampling and testing in order to exclude false-positive 
initial results. 

40. This instrument amends the fee charging regime established under the 
2007 Regulations (as amended by the 2008 Regulations) to include fees with 
respect to the optional confirmation testing of flocks.  The optional 
confirmatory regime with its associated fees extends only to laying hens.  It 
does not extend to breeding hens. 

41.  The Committee previously reported on the 2007 Regulations and the 
2008 Regulations on the basis that there was a doubt as to whether they were 
intra vires the enabling power – section 56 of the Finance Act 1973. The same 
issue arises in relation to the current instrument and so questions were put to 
the Scottish Government in relation to the validity of the regulations and the 
transparency with which the charges are to be imposed. (Correspondence 
with the Scottish Government is attached at Appendix 4.) 

42. The Committee takes a different view than that adopted by the Scottish 
Government of the scope of the enabling power set out in section 56 of the 
Finance Act 1973.  The Committee takes the view that the enabling power 
requires the amount of charges imposed under this power to be patent or 
ascertainable directly from the regulations made under it.  It considers that the 
expression “charges as may be prescribed by, or determined under” in section 
56 implies that the amount of the fee should be ascertainable directly from the 
regulations themselves either as set in the regulations or calculated by 
reference to a method prescribed in the regulations. 

43.  The fees chargeable in respect of the optional confirmatory testing of 
laying hens are not ascertainable from the 2007 Regulations or from this 
instrument.  As the amendments made by this instrument seek to impose for 
the first time charges in respect of the optional confirmatory testing of laying 
hens, but do not specify what these fees are, the Committee therefore 
draws the attention of the lead committee and the Parliament to this 
instrument on the ground that there appears to be a doubt as to whether 
it is intra vires. 

                                                 
3 These activities are required under Commission Regulation (EC) No. 1003/2005, Regulation 
(EC) No. 2160/2003 and the Animal By-Products (Scotland) Regulations 2003 (SSI 
2003/411). 
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APPENDIX 1 
 
The Transmissible Spongiform Encephalopathies (Scotland) 
Amendment (No.2) Regulations 2008 (SSI 2008/417) 
 
The Scottish Government was asked to explain–– 
 
(a) given that: 

• A new schedule 2 to the principal regulations (SSI 2006/530) is 
inserted by regulation 2(6) with effect from 1 January 2009 

• Paragraphs 2 and 3 of that new schedule 2 impose obligations 
on persons who are in control of either the body of a goat aged 
18 months or older at death or the body of a bovine animal over 
48 months of age but 

• Regulation 4 provides that paragraph 1 of schedule 2 to the 
principal regulations is to continue in effect notwithstanding the 
above until 12 January 2009 and 

• Paragraph 1 of the old schedule 2 makes different provision 
about bodies of goats and bovines including those which are 
regulated by paragraphs 2 and 3 of the new schedule; 

 
how paragraphs 2 and 3 of the new schedule 2 and paragraph 1 of the 
old schedule are intended to have effect together over the period 1 to 
12 January 2009 and to comment on whether this could have been 
more clearly expressed given that failure to comply with both 
requirements is a criminal offence; 
 

(b) what are the duties of the Member State referred to in paragraph 4(1) of 
the new Schedule 7 to be substituted in the principal regulations by regulation 
2(7) and to comment on whether this is sufficiently clear from the instrument; 
and 
 
(c) the extent to which the offence created by paragraph 1 of new Schedule 7 
to the principal regulations overlaps with the offence provided for in 
regulations 3 and 7 of SSI 2005/586 and why it was considered necessary to 
make additional provision to the extent of any overlap. 
 
The Scottish Government responds as follows–– 
 
(a) The obligations in paragraphs 2 and 3 of Schedule 2 to 2006/530 as 
inserted by this instrument are not intended to have effect together with 
paragraph 1 of that Schedule as made. 
 
We believe that the transitional provision in regulation 4 of this instrument 
makes that clear, by stating that paragraph 1 as made shall have effect as if 
the substitution of that Schedule (including the provision in new paragraphs 2 
and 3) had not been made. 
On that basis our position is that it is clear that an infringement of paragraph 1 
as made during the transitional period is indeed an offence, and amenable to 
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prosecution on that basis. In practice, of course, this issue is unlikely to be 
tested given that the transitional period has now expired. 
 
We gave some thought to whether it would be better to draft this instrument 
with different commencement dates, which would have avoided the need for 
any transitional provision. 
 
However, we had already decided that it would assist the reader if this 
instrument were to provide for a rolling consolidation of Schedule 2. That 
being so, any commencement provision would itself have been unduly 
complex. We therefore decided that it was preferable to have a single 
commencement date, and to make the provision in regulation 4 to cover the 
short transitional period that then became unavoidable. 
 
(b) The duties of the Member State referred to in paragraph 4(1) of the new 
Schedule 7 are the duties of inspection and investigation in relation to the 
enforcement of the offences set out in paragraphs 1 (placing on the 
market/export to third countries) and 3 (export to third countries of specified 
risk material) of that Schedule. The drafting of paragraph 4(1) is consistent 
with the drafting of paragraph 1(1) of Schedule 6 to the principal Regulations 
which has operated effectively since 2006. 
 
It is anticipated that the principal Regulations will be consolidated this year; 
therefore, the Scottish Government will take the opportunity to consider the 
point raised and clarify the drafting of both paragraph 4(1) of Schedule 7 and 
paragraph 1(1) of Schedule 6. 
 
(c) We agree that there is an overlap in the offence created by paragraph 1 of 
new Schedule 7 and the offence of failing to comply with regulation 3 of SSI 
2005/586. 
 
In particular, it is an offence under both provisions to place on the market a 
product (other than milk) including material derived from a bovine animal born 
or reared within the UK before 1 August 1996. 
 
The provision in paragraph 1 also covers exporting (or offering to export) such 
products to third countries, and should have replaced the provision in SSI 
2005/586. That earlier instrument will therefore be revoked at the next 
opportunity, which is expected to be later this year during a planned 
consolidation of SSI 2006/530. 
 
APPENDIX 2 
 
The Beef and Veal Labelling (Scotland) Regulations 2008 (SSI 2008/418) 
 
On 8 January 2009 the Scottish Government was asked–– 
 
To explain, given that it appears it is intended that “a person” referred to in 
regulation 7(1) and (5) will only be guilty of an offence where that person is 
either a “relevant person” or a person purporting to act in the capacity of a 
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relevant person, whether this is sufficiently clear from the regulation as 
drafted, as neither Condition A nor Condition B specifies that the person 
referred to in 7(1) must be that relevant person (or person purporting to act as 
such). 
 
The Scottish Government responds as follows–– 
 
Regulation 7 applies where an offence has been committed by a body 
corporate or by a Scottish Partnership under another part of the Regulations: 
for example, where a company fails to comply with a notice under regulation 
5(2) of the regulations, and is guilty of an offence by virtue of section 5(4). 
 
The aim of regulation 7 is to punish persons managing the body corporate or 
Scottish partnership who are responsible for the offence committed by the 
company or partnership. It is a separate offence to the offence committed by 
the body corporate or partnership.  
 
Regulation 7(3) and (4) sets out the categories of person who may be caught 
by this additional offence. They are "relevant persons" or persons purporting 
to act in the capacity of those relevant persons. 
 
The "relevant persons" are in the case of bodies corporate: directors, 
managers, secretaries or other similar officers; and, where the affairs are 
managed by its members: a member. In the case of a Scottish partnership, 
the "relevant person" is a partner. 
 
Since there are no other persons referred to in the regulation (other than the 
body corporate or Scottish partnership which is caught by a separate offence), 
the only person being referred to by "that person" in regulation 7(5) can be (a) 
the relevant person or (b) any person purporting to act in the capacity of the 
relevant person. 
 
We think regulation 7 therefore is sufficiently clear. 
 
APPENDIX 3 
 
The Freshwater Fish Conservation (Prohibition on fishing for Eels) 
(Scotland) Regulations 2008(SSI 2008/419) 
 
On 8 January 2009 the Scottish Government was asked–– 
 
1.      To explain the form which the preamble takes, and in particular to 
explain:  
 

(a)   whether Ministers are of the view that the measures 
made are either necessary or expedient for the 
conservation of freshwater fish given that this appears to 
be a precondition to the exercise of the powers in section 
51A and if so why this was not narrated in the preamble 
to the instrument, and 
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(b) whether, in narrating within the preamble that 
consultation has been carried out in accordance with 
paragraph 9A of schedule 1 to the 2003 Act, 
consideration was given to narrating the process more 
fully, with reference to the provisions of paragraphs 11 to 
15 of that schedule, in particular in terms of narrating 
within the preamble the outcome of such consultation. 

 
2.      To explain the vires for regulation 2, which provides that no person shall 
fish for or take eels of the species Anguilla Anguilla, except under the 
authority of a licence granted by the Scottish Ministers, and which regulation 
appears therefore relate to the fishing for or taking of eels throughout 
Scotland’s waters, given that section 51A(4)(a) of the 2003 Act provides that 
Regulations under that section may be made in relation only to freshwater 
fisheries. 
 
The Scottish Government responds as follows–– 
 
1          (a)      Section 51A(1) of the 2003 Act provides: 
 

“The Scottish Ministers may make regulations under this section 
if they consider that it is necessary or expedient to do so for the 
conservation of freshwater fish.” 
 
The Scottish Government confirms that Ministers are of the view 
that the measures in the Regulations are necessary and 
expedient in implementation of Council Regulation (EC) No. 
1100/2007. The Council Regulation establishes measures for 
the recovery of stock of the European eel (Anguilla Anguilla). It 
is accepted that normal drafting practice is to narrate pre-
conditions in the preamble. However, in our view a requirement 
to “consider that it is necessary or expedient” is not a pre-
condition, but rather forms a limitation of the power when it is 
being exercised. It is therefore not necessary to narrate the fact 
that the Scottish Ministers consider the Regulations to be 
necessary or expedient in the preamble. 
 
This approach is consistent with previous Scottish statutory 
instruments where there is a similar requirement in the enabling 
power for Ministers to consider, for example, that the provisions 
are “necessary”, “expedient” or “desirable”. 
 

(b)     The requirement at paragraph 9A of schedule 1 of the 2003 Act 
is to consult with such persons as the Scottish Ministers 
consider appropriate, and then to proceed in accordance with 
paragraphs 11 to 15 of the schedule. We consider therefore, 
that for the purposes of the preamble the pre-conditions in 
paragraphs 11 to 15 should be narrated where they apply in the 
instant case. Paragraph 11 applies because it contains a 
requirement for Ministers to give notice before making 
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regulations. Paragraphs 12 to 15 are not in our opinion pre-
conditions requiring narration within the preamble. Those 
paragraphs, as with the requirement in section 51A(1) to 
consider whether Regulations are necessary or expedient, are a 
limitation on the power depending on whether Ministers altered 
the proposals (paragraph 12), received representations or 
objections (paragraph 13), or held and inquiry (paragraphs 14 
and 15). 

 
2        We recognise that section 51A(4)(a) of the 2003 Act provides that these 
Regulations may be made only in relation to freshwater fisheries. The 
Regulations are necessarily limited by this provision in the enabling power, 
and we do not therefore consider that the fact that the prohibition applies only 
to freshwater fisheries requires to be referred to in the Regulations. 
 
APPENDIX 4 
 
The Zoonoses and Animal By-Products (Fees) (Scotland) Amendment 
(No.2) Regulations 2008 (SSI 2008/423) 
 
The Scottish Government is asked–– 
 
1. For an explanation as to how the Zoonoses and Animal By-Products (Fees) 
(Scotland) Amendment (No. 2) Regulations 2008 (SSI 2008/423) (‘the 2008 
Regulations’) are considered to be within the powers of section 56(1) and (2) 
of the Finance Act 1973 given that they do not appear to prescribe payment of 
a fee or charge or alternatively provide the method by which such a fee or 
charge is to be determined as required by that section. 
 
The Scottish Government replies–– 

 
The 2008 Regulations further amend the Zoonoses and Animal By-Products 
(Scotland) Regulations 2007 (SSI 2007/577) (“the 2007 Regulations”). 
 
The 2008 Regulations do not prescribe payment of a fee or charge, or provide 
the method by which such a fee or charge is to be determined. 
 
They 2008 Regulations do amend the provisions in regulation 3 of the 2007 
Regulations which provide for such a method, and therefore cite the 
applicable enabling powers in the preamble, in particular section 56(1) and (2) 
of the Finance Act 1973. 
 
The Committee asked for an explanation of how regulation 3 of the 2007 
Regulations was within the scope of the enabling powers in the 1973 Act 
when it was considering the– 

 
• 2007 Regulations, and 
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• Zoonoses and Animal By-Products (Scotland) Amendment 
Regulations 2008 (SSI 2008/378) (“the first amending 
instrument”). 

 
The Scottish Government remains of the view that regulation 3 of the 2007 
Regulations prescribes a method by which a fee is to be determined, and that 
the Regulations (and therefore the amending instruments) are intra vires the 
power in section 56(1) of the Finance Act 1973. 
 
In particular, regulation 3 of the 2007 Regulations provides for the fees to be 
such as will enable the Scottish Ministers to meet the reasonable expenses 
incurred as a result of the activities specified in the 2007 Regulations. 
 
The Scottish Ministers must therefore have regard to the criteria in the 2007 
Regulations as amended when determining the fee that will be charged for 
such an activity. 
 
2.  Given that the preamble refers to powers conferred by section 56(1) and 
(2) of the Finance Act 1973 and to ‘all other powers enabling them to do so’ to 
comment on whether or not the Regulations are made, and if so to what 
extent, in exercise of powers conferred by section 2(2) of the European 
Communities Act 1972. 
 
The Scottish Government replies–– 
 
The Committee asked for a similar explanation when it considered the first 
amending instrument, which also amended regulation 3 of the 2007 
Regulations. 
 
The Scottish Government considers that the 2008 Regulations are, like the 
first amending instrument, not made in exercise of the powers conferred by 
section 2(2) of the European Communities Act 1972. 
 
Section 56(1) and (2) of the Finance Act 1973 allows a Government 
department to charge fees for services provided in pursuance of any 
Community obligation, and to provide for the recovery and disposal of any 
sums payable under the regulations, making different provision for different 
circumstances. 
 
The 2008 Regulations amend the list of activities for which fees may be 
charged by the Scottish Ministers, and the persons by whom fees must be 
paid. 
 
It is therefore considered that the powers conferred by the Finance Act 1973 
are apt to make the 2008 Regulations, and were indeed apt in respect of the 
2007 Regulations and the first amending instrument. 
 
To assist the Committee, please note that the 2007 Regulations were made in 
part using the powers in section 2(2) of the European Communities Act, and 
the preamble to that instrument was framed accordingly. 
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In particular, Regulation 4 of the 2007 Regulations revoked the Poultry 
Breeding Flocks, Hatcheries and Animal By-Products (Fees) (Scotland) Order 
2002 (SSI 2002/529). That Order was made under enabling powers in the 
Animal Health Act 1981. The powers in the 1973 Act were not therefore apt to 
revoke that Order. 

 
3.  To comment, given that–– 
 
Regulation 3(1) of the Zoonoses and Animal By-Products (Fees) (Scotland) 
Regulations 2007 (SSI 2007/577) ('the 2007 Regulations') as amended 
empower the Scottish Ministers to charge such fees as the Scottish Ministers 
consider will enable them to meet any reasonable expenses incurred by them; 
and that regulation 3(1) of the 2007 Regulations (as amended) lists without 
any differentiation the services in respect of which charges may be imposed; 
 
it is not clear whether the correlation in regulation 3(1) (as amended) is 
between expenses incurred by the Scottish Ministers generally or in respect of 
services provided in individual cases, and, if in respect of services provided in 
individual cases, how consistency is to be achieved in the application of the 
power to charge in individual cases. 
 
The Scottish Government replies–– 
 
This question appears to relate to the effect of charging scheme in the 2007 
Regulations, rather than the amendments to that scheme affected by the 
instrument being considered. 
 
A similar question was asked when the Committee was considering the first 
amending instrument. 
 
The Scottish Government therefore confirm that in respect of the fees to be 
charged, these are all predetermined to ensure transparency. 
 
The charges applicable to laboratories are we believe clearly set out in the 
Executive Note for the 2007 Regulations. 
 
The actual fee to be levied against a particular laboratory is of course dictated 
by individual circumstances, e.g. is it an initial application or a renewal, and 
also by the agents that they seek approval to test for. 
 
The frequency and methodology for official sampling of breeding flocks is set 
out in the Annex to Commission Regulation (EC) 1003/2005. This ensures 
consistency in that all holdings will be subject to the same inspection and 
sampling requirements. Regulation 1003/2005 requires an official sample to 
be taken at three intervals during the cycle of a breeding flock. 
 
As a minimum each breeding flock holding should receive at least one visit 
per production cycle from Animal Health for official sampling purposes. There 
is scope for Animal Health to designate a competent person to obtain samples 
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and submit these for testing. Such an approach would only be adopted 
however following a risk assessment. 
 
A fee will only be levied against a producer where Animal Health staff attend 
to collect or supervise the collection of official samples. Producers will still 
need to meet the costs associated with the testing of an official sample 
(currently £18.50) regardless of who collected it. 
 
All relevant fees will be made known to affected parties prior to any 
inspections or sampling being carried out. 
 
Please note that on 30 December 2008 the Scottish Government wrote to the 
Rural Affairs Committee in response to questions asked by that Committee 
about the first amending instrument. The Committee may find the policy 
background set out in that letter of assistance when considering the 2008 
Regulations. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
LEGISLATIVE CONSENT MEMORANDUM 

 
UK Marine and Coastal Access Bill 

 
Legislative Consent Motion 
 
1.  The motion, which will be lodged by the Cabinet Secretary for Rural Affairs and the 
Environment, is: 
 

‘That the Parliament agrees that the relevant provisions of the UK Marine and 
Coastal Access Bill introduced in the House of Lords on 4 December 2008, relating 
to the marine policy statement, marine planning, marine licensing, marine 
conservation zones and enforcement powers, so far as these matters fall within the 
legislative competence of the Scottish Parliament, or alter the executive competence 
of the Scottish Ministers, should be considered by the UK Parliament.’ 

 
Background 
 
2.  This memorandum has been lodged by Richard Lochhead MSP, Cabinet Secretary 
for Rural Affairs and the Environment, under rule 9B.3.1(a) of the Parliament’s standing 
orders.  The UK Marine and Coastal Access Bill was introduced in the House of Lords 
on 4 December 2008.  The Bill can be found at: 
 
http://www.publications.parliament.uk/pa/ld200809/ldbills/001/2009001.pdf
 
3.  The main purpose of the UK Marine and Coastal Access Bill is to ensure sustainable 
economic development of the marine environment.  The key elements of the Bill are: 
 
 

• To make provision for the development of a UK Marine Policy Statement which 
will detail the high level objectives for the marine environment and how it should 
be managed in order to enable sustainable development in the UK marine areas. 

 
• To apply the policy through a marine planning system which will allow a strategic 

approach to managing activities in the marine environment to ensure sustainable 
development in the UK marine area.  

 
• To create a Marine Management Organisation to deliver the marine functions in 

the waters around England and reserved or non-devolved functions in UK 
offshore waters. 

  
• To simplify the marine licensing system to allow as far as possible a one stop 

shop for all licensing and more effective decision making.  
 
• To designate marine conservation zones for the protection of important habitats 

and species taking into account environmental, social and economic criteria. 
 

LCM(S3) 14.1  Session 3 (2008) 

http://www.publications.parliament.uk/pa/ld200809/ldbills/001/2009001.pdf


 

• To strengthen the management of marine fisheries in England through the 
creation of Inshore Fisheries and Conservation Authorities. 

 
• To modernise powers for the licensing and management of migratory and 

freshwater fisheries in England and Wales and allow for the introduction of a 
scheme to manage live fish movement. 

 
• To streamline the enforcement powers so that there will be a single set of 

common enforcement powers covering fisheries, (other than in the Scottish zone) 
nature conservation and licensing. 

 
• To introduce a marine enforcement regime through a civil sanctions scheme for 

licensing and nature conservation offences and an administrative penalty 
scheme for domestic fisheries offences. 

 
• To secure a long distance route accessible to the public around the coast of 

England and Wales  
 
4.  The Scottish Ministers propose to introduce a Scottish Marine Bill for marine 
planning, licensing of marine activities, marine conservation, historic heritage, 
monitoring and enforcement within Scotland’s territorial limits of 12nm.  The Scottish 
Ministers acknowledge the desirability to deliver a joined up system of activities within 
the marine environment in the UK marine area and seek to agree mechanisms which 
respect constitutional difference but deliver an effective management system.  Scottish 
Ministers have also been seeking greater devolution of marine planning and nature 
conservation responsibilities in the waters around Scotland. 
 
Provisions which relate to Scotland 
 
5.  The UK Marine and Coastal Access Bill will apply across the United Kingdom in line 
with the current devolution settlement but not all provisions will apply to Scotland.  The 
UK Bill will legislate for the waters around England and for the UK offshore area from 
12nm to 200nm.  The following paragraphs detail the elements of the UK Marine and 
Coastal Access Bill in relation to which consent is being sought from the Scottish 
Parliament.  This includes provisions relating to the role of the Scottish Ministers in 
consenting to the UK Marine Policy Statement and to the executive devolution of certain 
activities within the Scottish offshore zone of 12nm to 200nm.  
 
UK Marine Policy Statement  
 
6.  Part 3 of the Bill refers to the Marine Policy Statement and marine planning.  A 
Marine Policy Statement (MPS) will be created for the whole of the UK marine area.  It 
will include a framework of high level objectives for the marine environment, and how it 
should be managed, in order to enable sustainable economic development to progress, 
within environmental limits.   
 
7.  The MPS will guide the marine planning which will influence marine licensing which 
in turn will be influenced by marine conservation.    
 
8.  Schedule 5 to the Bill details the procedures for developing, consulting on and 
agreeing the MPS.  The Scottish Ministers will take part in this process of developing 
and agreeing the MPS and it is anticipated that it could take around two years to 
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complete.   If Scottish Ministers are content to adopt the final statement then both they 
and Scottish public authorities would have to follow the content of the MPS when 
carrying out their activities. Paragraph 11 of Schedule 5 permits the Scottish Ministers 
to decline to adopt the MPS.  In such circumstances, the Scottish Ministers could not 
adopt marine plans for the Scottish off-shore zone affecting reserved interests This will 
not affect the powers of the Scottish Ministers in respect of their territorial waters, nor 
existing responsibilities. 
 
9.  If the Scottish Ministers adopt the UK MPS, they will have to act compatibly with it in 
the Scottish inshore zone (including in carrying out functions under the marine planning 
system proposed for the Scottish Marine Bill). 
   
Marine Planning 
 
10.  A marine planning system will apply the MPS and high level objectives in more 
detail in specific areas. Marine planning will allow for a strategic approach to managing 
activities in the marine environment.  The Scottish Ministers are responsible for marine 
planning to 12nm.  However, the UK Bill provides for marine planning functions from 
12nm – 200nm in waters adjacent to Scotland to be executively devolved to the Scottish 
Ministers.   
 
11.  Plans prepared by the Scottish Ministers will need to be in conformity with the MPS 
and Ministers will also need to ensure compatibility with adjacent marine plan areas.  
Scottish plans if agreed by the UK Government will be binding on UK bodies and 
Departments exercising reserved functions.  Further details on the MPS and Marine 
Planning are attached at Appendix 1 of this Memorandum. 
 
Marine Licensing  
 
12.  Part 4 of the Bill introduces measures to simplify the marine licensing process.  
These measures consolidate and modernise Part II of the Food and Environment 
Protection Act 1985 (FEPA) and Part II of the Coast Protection Act 1949 (CPA) to 
simplify and streamline the licensing process into a single consent process.  Further 
details are attached at Appendix 2 of this Memorandum. 
 
13.  The Scottish Ministers currently have the power under executive devolution to issue 
licences for deposits in the sea beyond 12nm to 200nm adjacent to Scotland under the 
FEPA requirements. The Scottish Ministers have to date only been required to issue 
one licence for deposits beyond 12nm. However, with the increasing interest in offshore 
renewable energy projects it is likely that the number of licences required will increase. 
 
14.  At the moment Scottish Ministers do not have executive devolution for CPA 
requirements beyond 12nm.  However, the UK Bill provides for the issuing of the new 
licenses to be executively devolved to Scottish Ministers for activities in the Scottish 
offshore seas from 12nm – 200nm.  Clause 110 of the Bill defines the Scottish Ministers 
as the appropriate licensing authority for certain matters in the Scottish offshore region. 
 
15.  The Scottish Ministers as the licensing authority for the Scottish offshore region will 
also be the appropriate enforcement authority for this region. Breaching conditions of a 
licence could lead to an unlimited fine.  However, the Bill also introduces a range of 
more proportionate enforcement sanctions.  Statutory notices will be introduced for stop, 
emergency safety, compliance and remediation purposes.  This will allow Scottish 
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Ministers to stop an activity or to specify measures that have to be met.  The Bill also 
provides for a scheme of civil sanctions for monetary penalties and voluntary 
undertakings. 
  
Marine Conservation 
   
16.  Certain functions relating to marine nature conservation in the Scottish offshore 
zone will be executively devolved to Scottish Ministers.   
 
17.  Scottish Ministers will have the power to establish Marine Conservation Zones 
(called Marine Protected Areas) in the offshore zone.  Final site proposals are subject to 
agreement by Scottish Ministers and the Secretary of State. These will complement the 
MPAs in the Scottish inshore zone which it is intended should be legislated for in the 
Scottish Marine Bill.  Further details on marine conservation are attached at Appendix 
3 of this Memorandum 
 
18.  The UK Government will be under a duty to report to the Westminster Parliament 
on its progress in establishing an ecologically coherent network of protected sites, and 
for its interests in the Scottish offshore zone Scottish Ministers will be required to report 
to the Scottish Parliament.  The advisory body to Scottish Ministers on nature 
conservation in the offshore area will be the JNCC. 
 
19.  As Scottish Ministers will fall within the definition of a ’public body’ as defined in the 
UK Bill, they will be obliged to carry out their functions in the offshore zone in a manner 
that best furthers, or least hinders, the conservation objectives set for MCZs. This is in 
line with the duty on Welsh Ministers in Wales and the Secretary of State. 
 
Migratory and Freshwater Fisheries 
 
20.  Part 7, Chapter 3 of the Bill amends legislation by which salmon, trout, eels and 
freshwater fisheries are managed in England and Wales. These measures extend to the 
River Esk in Scotland, but not the River Tweed in England, which is managed under 
Scottish legislation.  This arrangement ensures that these two Border Rivers are 
managed on a catchment basis and is continued post devolution by means of an Order-
making power under section 111 of the Scotland Act 1998.  The Scotland Act 1998 
(Border Rivers) Order 19991 provides that functions relating to the management of 
salmon, trout, eels and freshwater fish in respect of the whole of the River Esk remain 
with UK ministers. 
 
21.  The key elements of the proposals in Part 7, Chapter 3 are to formally separate 
licensed and authorised fisheries, to enable the Environment Agency to introduce 
byelaws in short order to deal with emergency situations and to create a framework 
power for the introduction of a new live fish movements scheme in England,  Wales  
and the Scottish River Esk. A legislative consent motion is required because these 
provisions will extend to the River Esk in Scotland. 
 
22.  In addition, the management framework will be extended to lamprey, smelt, and (for 
byelaw making powers only) shad.  The Bill amends section 111 of the Scotland Act 
1998 to include these species in provisions which may be made by Order under that 
section. The intention is that the management framework in relation to these further 
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species will take effect on the Scottish River Esk upon the introduction of a new Border 
Rivers Order under the amended powers in section 111 of the Scotland Act, which will 
require consideration by both the UK and Scottish Parliaments.  The amendment to 
section 111 of the Scotland Act will not require a legislative consent motion as it is not 
within the competence of the Scottish Parliament to amend section 111.  Further details 
on the Migratory and Freshwater Fisheries provisions are attached at Appendix 4 of 
this Memorandum.  
 
Common Enforcement Provisions 
 
23.  The UK Bill provides for common enforcement powers in the offshore zone, 
including the Scottish offshore zone. Enforcement functions are executively devolved to 
Scottish Ministers in the Scottish offshore zone in relation to enforcement of MCZs.  
Common enforcement powers will be available to officers appointed by Scottish 
Ministers to carry out inspections and investigate offences under nature conservation 
and licensing provisions.  
 
24.  Common enforcement powers will include powers for the pursuit and investigation 
of suspects from Scottish waters into other zones and reciprocal arrangements.  
 
Miscellaneous  
 
25.  The Scottish Ministers wish to take this opportunity through the UK Marine and 
Coastal Access Bill to address redundant fisheries legislation.  A summary of the Acts to 
be repealed or partially repealed can be found at Appendix 5.  These Acts date back to 
the eighteenth and nineteenth century and are no longer in use.    
 
 
Reasons for seeking a legislative consent motion 
  
UK Marine Policy Statement and Marine Planning 
26.  The UK Marine and Coastal Access Bill introduces a UK framework for marine 
planning and management., This would allow the UK Government and the devolved 
administrations to cooperate to produce joined up marine management.  However it 
does not impose a UK approach, respecting devolved competence. Executive 
devolution of marine planning would allow the Scottish Ministers to create plans for both 
the inshore and offshore area of the seas around Scotland.  The Scottish Ministers 
believe that this is the most effective and practical way of improving the management of 
the seas around Scotland and the UK.    
 
27. Agreeing to the UK Parliament legislating in this way will allow the Scottish Ministers 
to produce marine plans for the Scottish inshore and offshore waters.  The Scottish 
Ministers therefore recommend that the Parliament agrees to the Bill’s provision 
regarding the MPS and that the Scottish Ministers as a policy authority for the Scottish 
offshore region will be guided by the MPS when producing marine plans for that area. 
 
Marine Licensing  
28.  The UK Marine and Coastal Access Bill introduces measures to simplify and 
streamline the process of getting a licence.  As well as consolidating and modernising 
FEPA and CPA to provide a single consent process, the Bill also defines the Scottish 
Ministers as the licensing authority for the Scottish offshore region. The Scottish 
Ministers agree with this principle of simplification and the creation of a one stop shop 

 5 



 

and thus more effective decision making in the licensing process.  Scottish Ministers 
have proposed a similar approach in the recent consultation on the proposed Scottish 
Marine Bill. 
 
29.  Agreeing to the UK Parliament legislating in this way ensures that many licensable 
activities within Scottish waters will be dealt with by the Scottish Ministers.  Businesses 
requiring a licence within Scottish inshore or offshore waters will have an assessment of 
their application carried out by Scottish Ministers.  The monitoring and enforcement of 
these licensing activities will also be carried out by Scottish Ministers.  The Scottish 
Ministers therefore recommend that the Parliament agrees to the Bill’s provision that the 
Scottish Ministers are the licensing and enforcement authority for most matters in the 
Scottish offshore region. 
 
Marine Conservation 
30.  In the offshore area there is a key interaction between the Scottish fishing industry 
and conservation.  Ministers believe that this interaction should be managed in Scotland 
close to key stakeholders rather than in London. 
 
Migratory and Freshwater Fisheries 
31.  Generally, management of salmon, trout, freshwater fish and eel fisheries in 
Scotland (which would include so much of the River Esk as lies in Scotland) is 
devolved; the Scottish Parliament has legislative competence in this respect, and 
functions are exercisable by Scottish Ministers except where provision has been made 
under section 111 of the Scotland Act 1998, as in the Scotland Act 1998 (Border Rivers) 
Order 1999.  This includes the licensing of fisheries, the prohibition of certain practices 
and byelaw making powers. However, the current English legislation, which is amended 
by the Bill, extends to the River Esk in Scotland, as the relevant Scottish legislation 
extends to the River Tweed in England.  
 
32.  Agreeing to the UK Government’s proposals which require a legislative consent 
motion will ensure that migratory and freshwater fisheries on the Border Rivers will 
continue to be managed comprehensively, as the amendments to legislation in the Bill 
will extend to Scotland on a similar basis to the extent already provided for in the 
legislation. 
 
Common Enforcement Provisions 
33.  To ensure the proper exercise of the new licensing and conservation powers it is 
essential that Scottish Ministers also have the powers to deliver compliance monitoring 
and enforcement activity. 
 
Consultation 
  
34.  The Scottish Ministers launched a consultation on Scotland’s first marine bill 
‘Sustainable Seas for All’ in July 2008.  The consultation document can be found at: 
 
  http://www.scotland.gov.uk/Publications/2008/07/11100221/0
 
Within this consultation document, Figure 1.3 ‘Scotland’s seas: boundaries and 
responsibilities’ illustrated the current responsibilities of Scottish Ministers.  The Scottish 
Ministers also indicated in the consultation document that they were pursuing further 
devolution of marine planning and conservation (Point 29, p23).  Question 4 of the 
consultation document was ‘Scottish Ministers believe there are strong practical 
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reasons for further discussion with the UK Government on the allocation of 
responsibilities around the seas of Scotland.  Do you agree with this approach?’  Of 
those who responded 86% agreed with this approach while 3% did not.  The UK 
Government launched their consultation on the UK Marine and Coastal Access Bill on 3 
April 2008 and the Government’s response to the pre-legislative scrutiny and public 
consultation can be found at: 
 
http://www.official-documents.gov.uk/document/cm74/7422/7422.asp
 
The view is that further consultation is not necessary. 
 
Financial Implications 
 
35.  Scottish Ministers are continuing to discuss the financial implications of the change 
in responsibilities with the UK Government.  The costs of marine planning in the 
offshore zone will be met from resources for the Scottish National Marine Plan.  The 
main costs for marine conservation will be the costs of setting up and maintaining 
Marine Protected Areas.  For 9 additional sites in the offshore zone it has been 
estimated to cost around £1m a year.   
 
36.  The costs to Scottish Ministers for executive devolution of the issuing of licences 
should be minimal.  The Scottish Ministers issue around 200 FEPA and 170 CPA 
licences a year in their territorial waters and the average processing cost of FEPA 
licences is £1100 and CPA licenses £500.  A new charging regime will be introduced for 
the single licensing consent and any charges levied should cover the cost of assessing 
and issuing the license and related compliance monitoring and enforcement activity.  
However, the charge set should be at such a level that it is not a disincentive to new 
businesses.   
 
37.  The new integrated regulatory regime for marine management should enhance the 
development of the marine economy.  It is difficult to cost benefits precisely, however a 
1% increase in value of the marine economy would over a 20 year period amount to an 
estimated £294m.  £5.5 m of this would be from more rapid approval of marine energy 
production.   
 
Conclusion 
 
38.  The UK Marine and Coastal Access Bill provides for greater devolution to Scotland 
of important responsibilities in the off-shore zone and for an integrated framework within 
the UK for marine planning and management. This should enable Scottish Ministers to 
manage Scotland’s seas in an holistic manner to deliver for Scottish stakeholders and 
meet wider obligations, including international commitments. 
 
 
 
 
 
Scottish Government 
December 2008 
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    APPENDIX 1 
 
UK MARINE AND COASTAL ACCESS BILL:  LEGISLATIVE CONSENT 
MEMORANDUM – DETAILS OF MARINE PLANNING PROVISIONS 
 
 
Background 
 
1.  There is currently no statutory provision for marine planning in the UK Marine Area.  
The UK Marine and Coastal Access Bill introduces a marine planning system to enable 
a strategic approach to managing activities in the seas.  Effective planning will be 
important for securing the maximum sustainable benefits within environmental limits.  
 
Marine Policy Statement  
 
2.  A MPS will be created for the whole of the UK waters.  The MPS will detail the high 
level objectives for the marine environment.  These can be found at:  
 
http://www.defra.gov.uk/corporate/consult/highlevel-marine/consultation-document.pdf
 
The UK Government and the devolved administrations will work together on the 
statement, and agree it jointly.  This will not affect the rights of the Scottish Ministers to 
opt out of participating in the statement or their powers in respect of territorial waters.   
 
3.  The MPS will bring together policies for a range of different marine issues and it will 
address EU and international commitments.   The Bill sets out clear procedures for 
developing, consulting on, prior to the publishing and adoption of the MPS.  As the 
marine environment is never static there is also the facility to review and amend the 
MPS as necessary. 
 
Marine Planning 
 
4.  The MPS and high level objectives are delivered by marine planning.  The Bill refers 
to different ‘planning authorities’ being responsible for different parts of the UK waters.   
 
5.  The Scottish Ministers intend to bring forward a Bill concerning Scottish territorial 
waters (to 12nm) but the UK Government intend that marine planning from 12nm – 
200nm will be executively devolved to the Scottish Ministers.  The Scottish Ministers 
when drawing up their plans must be guided by the MPS, if they have agreed it.  They 
will be able to plan on reserved matters (but the UK Government must agree these 
plans).  To ensure a joined up system of planning the Scottish Ministers believe that the 
application of the MPS from 0-200nm in Scottish seas is the most appropriate approach, 
if agreement has been reached.   
 
6.  The Bill requires that adjacent planning authorities take into account adjacent plans 
so that there is compatibility.  The plans are to be monitored to assess how well they 
are achieving their objectives and reported on at least every three years.  Plans and 
hence the MPS may be amended should objectives not be met.    
 
7.  The Bill allows planning authorities to seek advice from various bodies to help 
develop plans effectively.  This will allow key stakeholders to be involved in the planning 
process.  When plan options are prepared the planning authorities must carry out an 
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appraisal of the sustainability of the options and their likely environmental, social and 
economic effects and whether they meet the requirements of EU legislation.   
 
8.  The draft marine plans created will be open to public scrutiny. This is in line with 
Scottish Ministers’ proposals as set out in the consultation on a Scottish Marine Bill.  
The Scottish Ministers will seek the UK Government’s agreement for its marine plans.  
Where agreement is reached on a Scottish plan which extends to reserved matters, this 
will bind all UK public authorities.  
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    APPENDIX 2 

 
UK MARINE AND COASTAL ACCESS BILL:  LEGISLATIVE CONSENT 
MEMORANDUM – DETAILS OF MARINE LICENSING PROVISIONS 
 
 
Background 
 
1.  Marine licensing and the conditions put into licences promote economic and social 
benefits while minimising adverse impacts on the environment and navigational safety 
or other legitimate uses of the sea.  However, the licensing system is complex with a 
number of licences which appear to protect against similar things being delivered by a 
range of different bodies.   
 
2.  The UK Marine and Coastal Access Bill introduces a simplified licensing system with 
a one stop shop for each project.  This will allow for more effective decision making 
while reducing costs for applicants and Government through the reduction in multiple 
applications for the same project. 
 
Licensing  
 
3.  The main change to the licensing regime is the consolidation and modernisation of 
Part II of the Food and Environment Protection Act 1985 (FEPA) and the Coast 
Protection Act 1949 (CPA).   
 
4.  Part II of FEPA provides the statutory means to meet the UK’s obligations under both 
the OSPAR (1992) and London (1972) Conventions which address the prevention of 
marine pollution from dumping at sea.  The licensing authority in deciding whether to 
issue a licence must have regard to the protection of the marine environment, human 
health and other legitimate uses of the sea.  Part II of CPA is about ensuring that marine 
works are carried out in a way that ensures the safety of navigation. 
 
5.  The UK Bill will make dredging a licensable activity, and will create an appeals 
process for the UK Marine Bill licence.  The UK Bill will also create a revised 
enforcement system with a range of measure from court fines to civil sanctions and 
undertakings to ensure compliance with the licences issued or penalties and 
remediation where licences are not complied with. 
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APPENDIX 3 
 
UK MARINE AND COASTAL ACCESS BILL:  LEGISLATIVE CONSENT 
MEMORANDUM – DETAILS OF MARINE CONSERVATION 
 
ESTABLISHMENT OF AN ECOLOGICALLY COHERENT NETWORK OF SITES 
 
1.  The draft UK Bill provides the tools needed to designate and protect a network of 
sites – Marine Conservation Zones (MCZs) – which will provide protected areas for 
certain habitats and species in UK seas. This will include the inshore English and Welsh 
zone and the offshore zone including the Scottish offshore zone.  The Bill makes 
provisions for MCZs to be called Marine Protected Areas in the Scottish offshore zone. 
 
2.  MCZs may be used to protect areas that are important to conserve the diversity of 
rare, threatened and representative habitats and species such as the rare fan shell 
(Atrina fragilis), the ocean quahog clam (Arctica Icelandica), seagrass (Zostera) and 
maerl beds.  
 
3.  There will be a duty on the UK Government to exercise their MCZ designation 
powers to contribute to a network of sites that will assist in the conservation or 
improvement of the marine environment in the UK marine area. There will also be a 
duty on the UK Government to report to the Westminster Parliament on its progress in 
establishing an ecologically coherent network of protected sites.  This network will make 
use of both the MCZ designations and existing or new Natura designated sites.  
Scottish Ministers will be required to report to the Scottish Parliament on the extent to 
which the MCZs designated in the Scottish offshore zone, taken together with other 
MCZs and any European marine sites that have been established in the UK marine 
area, form an ecologically coherent network of protected sites. 
 
4.  The UK Government has asked Natural England, the Joint Nature Conservation 
Committee and the Countryside Council for Wales to develop programmes to enable 
designation of MCZs by the end of 2012. For the Scottish offshore zone, the Scottish 
Government will be responsible for designating sites, with relevant scientific advice 
being provided by JNCC. The final decision on a designation will be subject to the 
agreement of the Secretary of State. Sites will be selected on the best available 
evidence, with consideration of social and economic consideration integrated into the 
decision making process.  Early and full engagement of stakeholders is expected to 
help shape the recommended network of sites.  
 
5.  MCZs will have conservation objectives set out in the designating order. In most 
cases these will allow sustainable and benign activities to take place, but there will be 
scope to set stringent conservation objectives in some case.  
 
6.  All public bodies – and this includes the UK Government, Welsh Government and 
Scottish Government, will have a duty to exercise their functions in ways which further – 
or at least do not hinder – the conservation objectives set out for MCZs. In most cases 
this is expected to take place through the exercise of planning, licensing and fisheries 
functions. The duties are framed in a way which will best enable MCZs’ conservation 
objectives to be achieved, whilst allowing an appropriate degree of flexibility – with 
safeguards – where it is considered that development needs to proceed in the public 
interest. 
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APPENDIX 4 
 
UK MARINE AND COASTAL ACCESS BILL:  LEGISLATIVE CONSENT 
MEMORANDUM – DETAILS OF MIGRATORY AND FRESHWATER FISHERIES 
PROVISIONS 
 
1.  The Marine and Coastal Access Bill amend three Acts which apply a regulatory 
framework to fisheries for salmon, trout, eels and freshwater fish2 (The Salmon and 
Freshwater Fisheries Act 1975, the Water Resources Act 1991 and the Environment Act 
1995).  The clauses extend the regulatory framework to smelt, lampreys, and (in respect 
of byelaw-making powers) shad, and empower the Ministers to add any other kinds of 
fish to the regulatory framework.  There are also a number of other miscellaneous 
changes. 

 
EMERGENCY BYELAWS 
 
2.  The Environment Agency will have the power to make emergency byelaws to tackle 
problems such as those caused by serious drought, collapse in numbers of returning 
fish, high temperatures (leading to de-oxygenation of the water) or water pollution.  
There will be no formal consultation on emergency byelaws, but Ministers will be 
obliged to revoke or amend them when they are no longer necessary to  protect 
fisheries. 
 
LICENSING OF FISHERIES 
 
3.  Licences will be available only for fishing by rod and line and certain other methods 
specified by Ministers.  These methods will, in general, be less intensive ways of fishing. 
Those who wish to fish by a method for which a licence is not available will need to 
apply to the Environment Agency for an authorisation.  The Agency will then assess 
those fisheries for their effects on both fish stocks and the aquatic environment before 
granting an authorisation.  The Agency will not grant an authorisation if the method 
causes significant levels of exploitation or harm; or they may choose to place 
restrictions on the authorisation, such as the times and methods of operation.   
 
MOVEMENTS OF LIVE FISH 
 
4.  The introduction of fish, whether native or alien, into inland waters can pose a risk to 
local and national biodiversity through predation, competition or damage to habitats. To 
complement a recently introduced European regulation controlling the use of alien (non-
native) species in aquaculture, the UK government intends to introduce a new scheme 
that will regulate the keeping, release and removal of native species of live fish 
(together with certain non-native kinds of fish which are not regulated through European 
Community law). 
 
5.  The key provision shall be an authorisation scheme; each authorisation would be a 
detailed consolidated consent setting out what species may be kept, stocked, or 
removed at a particular site.   The UK government is aiming to better protect biodiversity 
as well as significantly reduce current regulatory burdens through the long-term 
consenting framework.   
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EFFORT LIMITATION 
 
6.  The Environment Agency is able to limit effort in fisheries (other than by rod and line) 
targeting salmon and trout through Net Limitation Orders (NLOs), which limit the 
number of licences that may be issued each year for a maximum ten year period.  This 
power will be extended power to cover eel fisheries to contribute to European measures 
to address the dangerously low level of the eel stock, and to other fisheries so that the 
Agency can control effort properly.  These powers will not be extended to rod and line 
fisheries.  
 
7.  The UK Government also proposes to empower the Environment Agency to make 
NLOs to protect the marine and aquatic environment when fisheries have a significant 
impact. Whilst byelaws can provide a level of protection, there may be circumstances 
when limiting a fishery is the only viable option.  
 
8.  A public enquiry is automatically triggered if there is a single objection from a 
(relevant) existing licence holder, even if the licence holder fishes only on a part-time or 
occasional basis. This adds significantly to the cost and time taken to reduce effort.  
Also, NLOs may not be confirmed if any person, who had held a relevant licence during 
the previous year and whose livelihood depends on fishing, will be excluded from the 
fishery.  The relative importance of commercial over recreational fisheries has declined 
since the introduction of NLOs, and these now give too much emphasis to commercial 
fisheries rather than conservation of biodiversity. The current obligation to hold a public 
enquiry will be replaced with a power to do so, and the bar on making NLOs in certain 
circumstances will be removed. 
 
COMPENSATION 
 
9.  The current obligation to pay compensations has, in the past, discouraged the 
Environment Agency from proposing a byelaw or an NLO necessary for the 
conservation of fish stocks. The obligation to pay compensation in certain 
circumstances will be removed and replaced with a power for the Environment Agency 
to consider paying.  There may be circumstances in which compensation of fishery 
owners for the effects of a byelaw or an NLO might be justifiable, but the UK 
government considers that compensation should not be paid in those situations when 
increases in stocks will ultimately benefit fishery owners. 
 
REFORM OF LAW ON CLOSE TIME BYELAWS 
 
10.  The Environment Agency has some limited powers to set close seasons for 
salmon, trout, and freshwater fish.  These will be replaced with a general power for the 
Agency to set close periods based on the local evidence and advice.  
 
USE OF ILLEGAL INSTRUMENTS 
 
11.  The Marine and Coastal Access Bill will ban the use gaffs and tailers, and 
empowers Ministers to prohibit the use of other such implements or equipment that 
might be developed which has the potential to critically injure fish.     
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APPENDIX 5 

 
UK MARINE AND COASTAL ACCESS BILL:  REDUNDANT FISHERIES 
LEGISLATION 
 
The following pieces of redundant sea fisheries legislation are to be repealed in full or in 
part: 
 

Full repeals 

1. White Herring Fisheries Act 17713 - This Act provides for fishermen employed in 
the white herring fisheries to operate in the foreshore with free access to all ports, 
harbours, shores, and forelands in GB and its isles. Most provisions in this Act 
have been repealed by other legislation, except for sections 11 and 12. Those 
sections no longer serve any useful purpose.  

2. Seal Fishery Act 18754 - This Act establishes a closed period for the seal fishery in 
seas adjacent to the eastern coasts of Greenland waters and an Order in Council 
can be made to prohibit the killing or capture of seals by any person belonging to a 
British ship or any British subject. The provisions of this Act have no practical 
application since there is no longer any prospect of a UK seal fishery in the seas 
adjacent to eastern Greenland.  

3. North Sea Fisheries Act 18935 – This Act carried into effect an International 
Convention respecting the “Liquor Traffic” in the North Sea. HMRC have advised 
us that the subject matter (supplying, exchanging or otherwise selling spirits at 
sea) is now covered wholly by their legislation.  

4. Seal Fisheries (North Pacific) Act 18956 and Seal Fisheries (North Pacific) Act 
19127 – These Acts regulate the seal and sea otter fisheries of the Behring Sea 
and adjacent parts of the North Pacific. We want to take this opportunity to repeal 
both of these Acts. 

 

Partial repeals 

5. Fisheries Act 18918 - Section 13 of this Act is a freestanding provision that allows 
persons to take legal proceedings to enforce an Act or byelaw relating to Salmon 
and Freshwater Fisheries. This provision has no practical effect and, in any event, 
such prosecutions are no longer considered to be appropriate. Accordingly, 
section 13 should be repealed.  

6. Behring Sea Act 18949 – We want to repeal all bar section 1(5) and Schedule 2 to 
this Act. The latter relate to merchant shipping provisions the responsibility for 
which lie with the Department for Transport. 

                                                 
3 C.31. 
4 C.18. 
5 C.17. 
6 C.21. 
7 C.10. 
8 C.37. 
9 C.2. 
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7. The remainder of the Act makes it an offence to “kill, capture or pursue” fur seals 
within 60 miles of the Pribiloff Islands and further creates a season for the taking of 
fur seals North of 35 degrees North in the Pacific Ocean. It also prohibits the use 
of nets in fishing for fur seals. The Act originally provided for carrying into effect an 
arbitration award between “Her Majesty the Queen and the United States of 
America” but that purpose is long since unnecessary and the partial repeal is now 
appropriate. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 

 
LEGISLATIVE CONSENT MEMORANDUM ON THE UK MARINE AND 

COASTAL ACCESS BILL 
 

Written submissions 
 
The Committee was referred the above legislative consent memorandum on 16 
December 2008. At its meeting on 17 December the Committee agreed to issue 
a targeted call for written evidence on the memorandum and then to take 
evidence from the Cabinet Secretary for Rural Affairs and Environment at its 
meeting on 28 January. 
 
The submissions received in response to the call for written evidence from the 
Built Environment Forum Scotland, the Crown Estate, the Scottish Coastal 
Forum, Scottish Environment LINK and SEPA are attached. 
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SUBMISSION FROM BEFS 

 
The BEFS Marine Bill Historic Environment Taskforce welcomes the introduction 
of the measures proposed in the UK Marine and Coastal Access Bill to 
safeguard the sustainability and effective management and conservation of our 
marine environment in UK waters. The provisions set out in the Bill for 
safeguarding the marine historic environment are also welcomed. 
 
UK Marine Policy Statement 
The UK Marine Policy Statement sets out the high level objectives for the marine 
environment. If Scottish Ministers consent to the UK Marine Policy Statement 
then there must be clear synergy between the objectives in the statement and 
the protection of all cultural heritage assets across the boundary between UK 
and Scottish inshore waters.  
 
Marine Planning 
Marine Planning delivers the high level objectives set out in the Marine Policy 
Statement. The Taskforce welcomes the intention of UK Government to extend 
the executive devolution to Scottish Ministers of matters relating to Marine 
Planning in the offshore zone adjacent to Scottish Waters between 12 to 200nm. 
The intention of Scottish Ministers to have a ‘joined up’ system of planning 
between 0-200nm is also welcomed provided provision is made for matters 
relating to the protection and management of the marine historic environment. 
 
Marine Licensing 
The Taskforce welcomes the proposed measures to simplify the marine licensing 
process. Also welcomed is the provision in the UK Bill for the issuing of licences 
for activities beyond 12nm to Scottish Ministers, extending the requirements of 
the Coastal Protection Act 1949 and continuing the provisions already in force as 
part of the FEPA 1985 requirements and the issuing of licenses beyond 12nm. 
The licensing of activities should take account of impacts on the historic 
environment and cultural heritage assets. Licensing enforcement by Scottish 
Ministers should also consider the effects of a breach of licence on cultural 
heritage assets and the appropriate penalty. 
 
Marine Conservation 
The Taskforce welcomes the measures proposed by the Scottish Government to 
extend the executive devolution of matters relating to Nature Conservation and 
Marine Conservation Zones (Marine Protected Areas) in the offshore zone 
adjacent to Scottish Waters between 12 to 200nm. Any conservation objectives 
in connection with Marine Conservation Zones (Marine Protected Areas) should 
also allow scope for the consideration of the marine historic environment and 
associated cultural heritage assets. The Taskforce believes that the historic 
environment should also fall within the remit of Scottish Ministers in tandem with 
Nature Conservation out to the 200nm limit. 
I hope these comments are useful – please get in touch if you require any further 
clarification. 
BEFS 
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SUBMISSION FROM THE CROWN ESTATE 
 

THE CROWN ESTATE’S ROLE IN USING THE SEA AND CONSERVING THE 
MARINE ENVIRONMENT 
 

• The Crown Estate is a public body and in Scotland owns and manages 
around 50% of the foreshore and beds of tidal rivers, together with almost 
all the seabed out to the 12 nautical mile limit.  

• The Crown Estate has energy and (non-hydrocarbon) mineral rights out to 
200 nautical miles. 

• Stewardship is one of The Crown Estate’s Core values and it takes its 
responsibilities to employ the principles of sustainable development very 
seriously. 

• The Crown Estate is not in any sense a regulator for any of the activities 
that take place on its Marine estate.  

 
The Crown Estate recognises that it has an important role in assisting the 
Scottish Government in actively managing Scotland’s seas, coastal zone and 
marine resources. For example, in delivering Scotland’s renewable energy 
objectives we have responsibility for providing site options and leases for 
consented offshore wind, wave and tidal energy projects around Scotland. Our 
pro-active approach to the use of and investment in the marine environment 
utilises our extensive knowledge and wide ranging experience of using the sea 
and enables us to act as a ‘driver’ of sustainable development. 
 
The Crown Estate welcomes the opportunity to contribute to the Scottish 
Government’s consideration of the proposed UK Marine Bill, given the need for 
strategic planning on how Scotland’s seas, coastal zone and marine resources 
will be managed in the future 
 
Introduction 
The Crown Estate is committed to sustainable development and to working in 
Scotland, with the Scottish Government, to deliver the aspirations for sustainable 
management and protection of Scotland’s seas, as contained within ‘Sustainable 
Seas for All’. 
 
The Crown Estate is active in managing sustainable uses of the sea and the 
marine environment in Scotland, involving a broad range of activities. This 
response is informed by The Crown Estate’s extensive experience of active 
management of activities within the marine environment and, within its core 
remit, of balancing economic activity with stewardship of natural resources for 
future generations to use and enjoy. 
 
Consideration of the legislative consent memorandum (LCM) on the marine 
bill  
We welcome the new arrangements for Scotland as part of the UK Marine Bill. 
We were pleased to hear that the arrangements for managing the marine 
environment have been agreed with the Scottish Government as this will give 
greater certainty to potential investors in offshore renewable energy projects in 
UK waters although some complexity will be introduced. We have noted the 
recommendations of the Calman Commission which states that “The 
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Commission recognises that the marine environment is an important and difficult 
area with a number of potentially conflicting interests and differing opinions as to 
the best way to manage and conserve the natural resources off the Scottish 
coast.”   
 
The Crown Estate’s UK overview will be increasingly important if the carbon 
mitigation opportunities are to be realised.  The reorganisation of responsibilities 
between the UK, Scotland and Wales Governments will add some complexity 
that we can help to manage for potential investors and ensure their continued 
interest in the UK Continental Shelf.  
 
Need for and Scope of the Marine Bills  
UK Marine Bill - The Crown Estate welcomes the Marine & Coastal Access Bill 
and has been strongly supportive of the development of a draft Bill and 
Government’s vision for the sustainable management and protection of the UK’s 
marine environment. We agree that new legislation is needed to provide greater 
clarity and consistency on marine issues, enabling us to manage the marine 
environment more effectively.  
 
Scottish Marine Bill - The Crown Estate welcomes the proposal for Scotland’s 
first Marine Bill as a more strategic approach could produce wide-ranging 
benefits. The Crown Estate is, in general, very supportive of the Scottish 
Government’s detailed proposals and is pleased to note that the objectives of the 
proposed changes contained within ‘Sustainable Seas for All’ include: creation of 
a stable investment environment to provide greater certainty for developers and 
users of the sea; a reduction in regulatory burden; improvements in marine 
nature conservation and development of the understanding of the complexities of 
the marine environment. 
 
Our Views of the UK Marine Bill 
General 
Except for some aspects of fisheries management, the majority of activities and 
initiatives which fall within the scope of the Marine & Coastal Access Bill require 
the involvement of The Crown Estate as the landholder. The Crown Estate 
broadly agrees with the consultative approach taken in the document; what is 
important is that the resulting framework is implemented quickly and smoothly.  
 
Marine Conservation Zones (MCZs) 
We believe that timeliness in the designation process is essential and that 
decisions need to be robust; an evidence based approach is also essential. It is 
important that MCZs have clearly defined interest features and conservation 
objectives.  
 
The designation process should enable socio-economic factors and interests to 
be considered alongside requirements for improved nature conservation. To that 
end we are pleased with the inclusion of Clause 114 (7) and believe it is 
important that this remains in the Bill. It is important that the UK’s ability to reduce 
CO2 levels, and hence contribute to EU and international targets to combat 
climate change by the combined use of renewable energy and carbon capture 
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and storage, are not severely affected by designations. Similarly, the UK’s 
energy security of supply, through the development of marine renewable energy 
sources and gas storage, should not be compromised. 
 
Planning 
The production of marine plans need to be properly resourced and produced to 
the highest standard on time to enable developer confidence to be maintained 
and to produce a level of certainty. We have gained valuable experience in 
planning spatially for the sea and we are willing and happy to share this 
knowledge and experience. 
 
As can be seen in our response to the Scottish Parliament’s Economy, Energy 
and Tourism Committee Energy  Inquiry, The Crown Estate has a major role in 
the planning for and facilitation of marine renewable energies in Scotland, so as 
to assist the Scottish Government to achieve its low-carbon energy commitments 
and ambitions. For example, as the landowner of almost all the seabed out to 12 
nautical miles, and with rights on energy development out to 200 nautical miles 
we have responsibility for providing site options and leases for consented 
offshore wind, wave and tidal energy projects around Scotland, as well as for 
critical grid connections to the rest of the UK. The Crown Estate is actively 
marketing and promoting these opportunities in close collaboration with the 
Scottish Government. Uncertainty is one of the key barriers with the potential to 
hinder the development of these new industries and the consequent energy 
security for Scotland’s people. Thus, the basic planning principle of presumption 
of use is a vital ingredient, which is also very useful in other aspects of marine 
development. 
 
Marine Management Organisations 
We are looking forward to working with the new MMO for UK and English waters 
and Marine Scotland when they are established and forging a strong relationship 
that will facilitate the effective management the UK marine environment. It is 
particularly important that those organisations which already hold key planning 
roles in coastal areas and waters are able to have a full and effective interface 
with both organisations.   
 
Management of UK waters 
If UK waters are to be managed on a more integrated basis, then every effort 
should be made by Government and devolved administrations to achieve a 
complementary approach. The Crown Estate’s UK overview will be increasingly 
important if the carbon mitigation opportunities are to be realised.  Our UK-wide 
remit gives us a unique ability to work across all Governments and to assist in 
cross-border and cross-administration situations.  
 
 

Measures for Success - The Marine Bill should: 
• Enable an effective and efficient consents process 
• Establish a new and effective marine planning system which can work 

across all administrative boundaries 
• The principles of sustainable development should be enshrined in marine 

management and planning 
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• The MCZ designation process should enable socio-economic factors and 
interests to be considered alongside requirements for improved nature 
conservation. 

• It is important that the UK’s ability to reduce CO2 levels by using 
renewable energy and carbon capture and storage are not severely 
affected by new MCZ designations. 

 
Closure 
We are very willing to provide the Scottish Government with further information 
on any of the points we have raised above, and indeed provide oral evidence if 
that would be of assistance.  
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SUBMISSION FROM THE SCOTTISH COASTAL FORUM 
 
Introduction 
The Scottish Coastal Forum (SCF) engages representatives from all sectors with 
an interest in the use, development and management of Scotland’s coastal 
resources and encourages debate on coastal issues at a national level.  It was 
set up by Ministerial invitation and under independent Chairmanship in 
November 1996 to: 
 encourage a voluntary, sustainable and holistic approach to the management 

of Scotland’s coasts through the formation of local coastal fora; 
 act as the national focus for coastal issues and co-ordinate the dissemination 

of  advice on best practice; 
 reflect views and aspirations of local fora for the coast of Scotland and guide 

a national policy framework within which local initiatives can operate; 
 offer advice to Government in the development of coastal policies for 

Scotland. 
The SCF has championed the development of an integrated approach to coastal 
zone management, which is designed to join up all the different policies that have 
an effect on coastal regions.  It is about both planning and management of 
coastal resources and coastal space.  It is not a one-off solution but an ongoing 
and dynamic process that will evolve over time. 
The Forum’s membership ranges from regulators to developers and currently 
comprises representatives from the following organisations:

• British Geological Survey 
• British Ports Association 
• British Marine Federation 
• CoSLA 
• The Crown Estate 
• Defence Estates 
• Royal Yachting Association 
• Scottish Association of Marine Science 
• Scottish Fishermens’ Federation 
• Scottish Salmon Producers’  Organisation 
• SEPA 
• SNH 
• Scottish Water 
• Scottish Environment Link 
• Scottish Renewables  
• SportScotland 
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The SCF has contributed to the work of both AGMACS and the Sustainable 
Seas Task Force, submitting suggestions to the former for a network of eleven 
coastal units to effectively deliver Integrated Coastal Zone Management.  The 
Forum has refined its advice to consider how marine planning and ICZM may 
be delivered and has submitted responses to the consultation processes for 
both the UK Marine Bill and the proposals for a Scottish Marine Bill.  We 
worked with the network of Scottish Local Coastal Partnerships to organise a 
series of successful public meetings explaining the proposals during the 
consultation programme for ‘Sustainable Seas For All’ in 2008. 
We are pleased to make the following comments on the Legislative Consent 
Memorandum in response to the invitation to key stakeholders issued on 19 
December 2008.  
 
The Scottish Coastal Forum welcomes the offer to Scottish Ministers of 
executive devolution of additional responsibilities for the offshore marine 
environment around the Scottish coastline.  It is sensible for the Scottish 
Government to be the main body with responsibility for the planning, licensing 
and management of our coastal and marine resources.  However, there are a 
number of points within the Legislative Consent Memorandum (LCM) on 
which we would seek further clarification as a stakeholder forum. We 
anticipate that a number of our members will offer their own comments 
independently of this submission, if they have been invited to do so by the 
Committee. 
 
1. UK Marine Policy Statement 
Para. 6: The SCF welcomes welcome a UK Marine Policy Statement 
(MPS) as an opportunity to agree high-level marine objectives for UK waters 
and to aid a consistent approach to meeting EU and international 
commitments, such as the Marine Strategy Framework Directive.  It is clear 
that a tremendous amount rests on the scope and contents of the agreed 
MPS.  The SCF would prefer that the MSP tends towards a high-level and 
generic approach, rather than one that is more prescriptive in its intentions 
and provisions.  Drafting the MPS will be a challenge for all contributing 
parties but we look forward to the Scottish Government making a substantial 
and constructive contribution to the process as it unfolds. 
 
Para. 8: We note that the Scottish Ministers are permitted to decline to 
adopt the MPS and we would be interested to know why this provision was felt 
to be required.  The SCF is concerned that negotiations over a UK MPS may 
be at an extremely advanced stage, perhaps close to the two years identified 
in the LCM, but could still be derailed and no Policy Statement agreed.  Whilst 
we would not advocate the signing of a Policy Statement that was not in the 
best interests of Scotland’s resources, we would seek reassurance about the 
nature of the ‘opt-out’ clause and the circumstances in which it might be used.  
If Scottish Ministers did not sign up to the UK Marine Policy Statement, we 
assume that the UK Marine Management Organisation would adopt and 
implement plans for Scotland’s offshore marine region.  If so, how might this 
affect the policies and projects envisaged for Scotland’s own National Marine 
Plan?  Finally, even if Scottish Ministers did not sign up to the UK Marine 
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Policy Statement, would it still be put into practice around the rest of the UK 
coastline and underpin the marine legislation for England, Wales and Northern 
Ireland? 
 
2. Marine Planning 
Para 11: We would imagine that Scottish marine plans created under 
executive devolution and agreed by the UK Government will have been 
through a very rigorous assessment process.  However, the very flexibility that 
Scotland seeks to determine the best solutions for our own waters may result 
in differences of approach from elsewhere in the UK.  A number of SCF 
members are part of UK-wide industries and are concerned at any reduction 
in consistency of approach.  They fear this may result in delays in marine 
developments, which might harm both Scotland’s and the UK’s overall drive 
for sustainable economic development. 
 
3. Marine Licensing 
Para. 15: Scottish Ministers will be both the licensing authority for the 
Scottish offshore region and the enforcement authority. Are there any 
perceived conflicts of interest with this arrangement?  Additionally, if 
measures were taken to pursue a fine for breaching conditions of a marine 
consent in the offshore zone, would any resulting financial restitution be paid 
to Marine Scotland or the UK Marine Management Organisation? 
 
4. Reasons for seeking a LCM 
Para 26: We acknowledge that it is not the intention of the Marine Policy 
Statement to “impose a UK approach” to marine planning and management 
but, instead, to allow joined up marine management that respects devolved 
competence.  There is an implication, however, that devolved administrations 
may have different ideas about what the MPS should say and how 
prescriptive it might be.  This relates back to our previous comments in (1.) 
and we would welcome some additional information on how the Cabinet 
Secretary sees this situation playing out. 
 
5. Financial Implications 
Para. 35: We would be interested to know how the estimated costs of £1 
million/per year for the setting up of 9 Marine Protection Areas in the offshore 
zone were calculated.  Do these costs make any provision for enforcement 
measures or are these calculated separately?  
 
Para. 36: In the consideration of the licence charging regime, we welcome 
the acknowledgement that charges should not be a disincentive to new 
businesses.  However, if compliance and enforcement considerations are not 
included in the costs outlined in Para. 35, will these not substantially push up 
the financial implications?  Or will these be covered from alternative funding 
arrangements?  Finally, will there be any attempt at keeping costs of licences 
below an agreed threshold across the devolved administrations so as not to 
skew the market for attracting developments across the UK? 
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6. Appendix 1 – Details of Marine Planning Provisions 
Para 6: The UK Marine Bill requires that adjacent planning authorities 
take into account adjacent plans so that there is compatibility across areas 
and monitoring can assess how well objectives are being achieved.  Will this 
monitoring be done by the UK Marine Management Organisation or by Marine 
Scotland where appropriate? 
 
Para. 7: We note with interest that the new marine planning authorities 
must carry out an appraisal of the sustainability of planning options of the 
likely social, environmental and economic effects and whether they meet EU 
legislation.  We suggest that this is huge undertaking and would be interested 
to know about the provision being made by either the UK or Scottish 
Governments to invest in the human resources required for this work. 
 
7. Appendix 2 – Details of Marine Licensing Provisions 
Paras 3 & 4 Are all changes in licensing and consenting procedures 
contained within the UK Marine Bill mirrored by similar provisions within the 
Scottish Marine Bill?  Is there a consistent approach being taken around the 
whole of the UK, albeit perhaps implemented by different authorities? 
 
Para. 5 If all forms of dredging are now to be licensed, has any further 
thought been given to what might constitute ‘de minimus’ levels and whether 
this threshold will be applied as a common approach across the UK?   
 
8. Appendix 3 – Details of Marine Conservation 
Para. 5: Regarding the creation of Marine Protected Areas and their 
designating orders, we are pleased to see the acknowledgement that “In most 
cases, these will allow sustainable and benign activities to take place…”  
However we also note the caveat that, “… there will be scope to set stringent 
conservation objectives in some cases.”  What will be the policy regarding 
existing operations and activities, e.g. established shipping lanes and 
navigation routes, in areas that might be designated as MPAs?  Again, will 
there be consistency of marine policy across the whole of the UK’s waters? 
 
9. Appendices 4 & 5 
We would leave any comments relating to the matters dealt with here to any 
SCF member sufficiently versed in the subject and to how they might affect 
Scottish interests. 
 
10. Conclusion 
These comments and questions are presented to the Committee as the 
considered opinion of the Scottish Coastal Forum.  We trust that they will 
prove useful to the Committee as it considers the Legislative Consent 
Memorandum and the UK Marine and Coastal Access Bill.  Should the 
Committee wish additional input from the Scottish Coastal Forum, we would 
be pleased to supply it. 
 
Scottish Coastal Forum 
22 January 2009 

 10



                                         RAE/S3/09/3/10 
                                       Agenda Item 4 

SUBMISSION FROM SE LINK 
 

Scottish Environment LINK is the umbrella body for Scotland’s voluntary 
environmental organisations, representing around 500,000 members. Scottish 
Environment LINK’s Marine Task Force and its campaign for a Scottish 
Marine Bill is supported by: 
 

Hebridean Whale and Dolphin Trust 
Marine Conservation Society 
National Trust for Scotland 
RSPB Scotland 

Scottish Wildlife Trust 
WWF Scotland 
Whale and Dolphin Conservation 
Society  

 
Overarching Comments 
Scottish Environment LINK’s Marine Task Force (LINK MTF) welcomed the 
agreement between the Scottish and UK Governments on a UK-wide 
approach to marine planning, and further executive devolution of powers over 
marine nature conservation. We therefore welcome the opportunity to 
comment on the Legislative Consent Motion as detailed in the Legislative 
Consent Memorandum on the UK Marine and Coastal Access Bill. We have 
included a number of detailed points below, many of which have arisen from 
the close working arrangement that LINK MTF member bodies have with our 
sister UK bodies. Therefore several of the concerns expressed below result 
from detailed legal analysis of the provisions of the UK Marine and Coastal 
Access Bill which is being carried out on behalf of Wildlife and Countryside 
Link (WCL).  
 
LINK MTF are supportive of the principle of the Legislative Consent Motion as 
detailed in the Legislative Consent Memorandum in order to secure effective 
joint-working between the UK and Scottish Governments. However, we still 
have a number of concerns with the UK Bill/Legislative Consent Motion that 
are set out below and we also believe that there are several issues which may 
now not be covered by either the UK or Scottish Marine Bills. For example, it 
is currently unclear who will be responsible for the planning of reserved 
matters in the Scottish inshore region, as the Scottish inshore region is not 
covered by the UK Marine and Coastal Access Bill (Clause 48(1)(a)). 
Additionally, there would appear to be no provision for the creation of byelaws 
for protection of MCZs or order-making provisions in the Scottish Offshore, 
whereas these powers exist for MCZs in England (Clause 125). In the 
absence of an equivalent clause covering the Scottish offshore region, the 
ability to protect MCZs in Scottish waters would appear to be compromised. 
 
General 
The new Bill does not include any general duty on all public bodies in 
exercising "marine functions" (e.g. as defined in Clause14(2)) to have regard 
to the purpose of conserving biodiversity. In light of this, it is important to 
ensure that the scope of the Biodiversity Duty contained in the Nature 
Conservation (Scotland) Act 2004 be extended from 12nm to 200nm, as 
suggested in Sustainable Seas for All: a consultation on Scotland’s first 
Marine Bill. Such a Biodiversity Duty should apply to all UK bodies operating 
in the offshore area adjacent to Scotland. 
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Marine Management 
Clause 2(2): There is a need to ensure consistency and coordination between 
the MMO and Devolved Administrations. Where there are activities within the 
UK marine area delivered by Devolved Administrations, there is currently no 
requirement in the Bill for the MMO to coordinate with that Administration. This 
is important to ensure an ecosystem approach to marine resource 
management, and we believe that this urgently needs to be addressed under 
the MMO’s general objective. 
 
UK Marine Policy Statement 
LINK MTF support the principle of all UK administrations signing up to a joint 
UK Marine Policy Statement. 
 
• Clause 42(1)(a) (Marine policy statements): We believe that this clause 

should have a stronger sustainable development purpose, and further 
reflect the UK-wide approach to marine planning.  

 
• Clause 44 (Review of statement) has been added, but there is still no 

timetable for the review. Whilst it is recognised that flexibility is desirable, 
we believe that as a minimum there should be a longstop date for review.  

 
• Clause 45 (Amendment of statement): It is unclear as to whether 

amendment of the MPS requires the agreement of all the policy authorities 
or whether one can alone amend the MPS. We believe that there should be 
agreement of all the policy authorities for any amendment to be made. 

 
• As drafted, clause 43 enables individual Administrations to ‘opt out’ of 

jointly preparing and adopting an MPS with the Secretary of State and the 
other Devolved Administrations. We believe that there must be an incentive 
in the legislation for the Administrations to reach agreement on the 
document and show political buy-in. At present, the opt-out is subject to no 
constraints with the only concession being that the Secretary of State must 
not prepare an MPS unilaterally unless he has first invited the other policy 
authorities (i.e. Devolved Administrations) to be involved. At the very least 
there should be carefully prescribed circumstances in clause 43 as to when 
‘opt-out’ is acceptable and where an Administration does opt out, it should 
be required to publish its rationale.  

• We believe that Strategic Environmental Assessment (SEA) should be 
applied to not only marine plans but also to the Marine Policy Statement 
(MPS). The SEA Directive obliges the UK “to provide for a high level of 
protection of the environment and to contribute to the integration of 
environmental considerations into the preparation and adoption of plans 
and programmes with a view to promoting sustainable development”. We 
assume that the MPS would be subject to SEA in Scotland but we believe 
that this should be the case across the UK. 
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Marine Planning 
LINK MTF believe it is vital that Scottish Ministers work with the UK to 
produce a coherent regional-seas approach to marine planning, that follows 
biogeographic regions. In addition we believe it is important that such plans 
cover the whole UK marine area. 
 
• Currently, there is no obligation to produce marine plans or to ensure that 

marine plans cover the whole UK marine area (Clause 49: Marine plans for 
marine plan areas).  We believe that, where an MPS is “in effect”, i.e. has 
been prepared, adopted and published, there should be an obligation (not 
discretion as at present) on the marine planning authority to bring into 
effect a marine plan(s).   

 
• Clause 49 (1) & (2): This clause does not seem to allow for the possibility 

for joint marine plans to be made by 2 or more marine plan authorities. 
Such provisions will clearly be required in areas such as the Solway Firth, 
Irish Sea and North Sea, if a biogeographical regional seas approach is to 
be delivered.  

 
Marine Licensing 
• Clause 66(3) & (4) (Determination of applications): There is no procedure 

set out here as to how/when consultation and the submission of 
representations by third parties should be undertaken, or details of this 
consultation procedure. There should be a clear obligation to consult with 
interested third parties and ’experts’ including statutory nature 
conservation bodies in all cases. The licensing decision should be required 
to include details of how the licensing authority has dealt with the expert's 
observations and to give reasons where the advice has not been followed.  

 
• Clause 71: The UK Marine & Coastal Access Bill provides no 

environmental safeguards, controls or checks in relation to licensing 
exemptions. For example, there is no requirement for assessing impacts 
prior to exemption, no description of the types of activities that could 
qualify for exemption and consultation on exempted activities is not 
mandatory. At the very least, it should be compulsory for the licensing 
authority to be notified every time an exempted activity is carried out, and 
for this information to be included in the proposed ‘register of licensing 
information’ (Clause 98). This would ensure that as a minimum, licensing 
and planning authorities would be able to base decisions on a complete 
record of all licensable activities, including those exempted from licensing, 
happening in the marine area at any time and allow them to properly 
determine the cumulative impacts of these activities on the marine 
environment. 

 
• Clause 82 (4)(a) (Breach of requirement for, or conditions of, a licence): 

We do not believe that a £50,000 maximum fine is high enough for breach 
of requirement for, or conditions of, a licence, as to some industries, this 
fine would be inconsequential. 
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• Clause 87 & 88 & 99 (Compliance notice/Remediation notice/stop notice): 
We believe that the lack of a definition for "serious harm" and "serious 
interference" creates unnecessary ambiguity. We believe that enforcement 
tools should be available where an activity has caused/is causing/is likely 
to cause any harm or interference. The enforcement authority can then 
chose the most appropriate tool or combination of tools to use to deal with 
the offence. We note that under Clause 87(4) the reference to “serious 
harm” has been dropped and replaced with “harm” and we believe that the 
term “serious” should also be removed from Clauses 88(5) and 99(5). 

 
• Clause 100 (1)(b) (Further provision as to stop notices): We believe that it 

should be an obligation, not a discretion, to serve the stop notice also on 
the licensee. 

 
 
Marine Conservation 
LINK MTF support the 3 pillar approach to marine nature conservation as set 
out in Sustainable Seas for All: a consultation on Scotland’s first Marine Bill. 
As such an approach is not delivered through the UK Marine & Coastal 
Access Bill, we believe that it is important to ensure that wider seas measures 
such as marine planning and the biodiversity duty (see above) can be applied 
consistently in Scottish waters out to 200nm. We believe that there should be 
a duty to create an ecologically coherent network of marine protected areas 
for all UK seas. 
 
• Clauses 113,114 & 119 (with regard to designation of MCZs): The current 

drafting of these clauses is unnecessarily ambiguous and should be 
amended in order to clarify that there is a duty and not merely a power to 
designate MCZs in order to contribute to an ecologically coherent network 
of sites. 

 
• Clause 113 (6) states that Scottish Ministers may not designate any area 

as an MCZ without the agreement of the Secretary of State. This clause 
might be amended to reflect the need for agreement between Scottish 
Ministers and the Secretary of State in the designation of MCZs. 

 
• Clause 114 (Grounds for designation of MCZs): Post-designation, it is 

essential that that the conservation objectives (Clause 114 (2)) are used to 
develop a management plan/scheme for each MCZ which translates the 
conservation objectives into clear management guidelines.  A management 
plan/scheme will facilitate monitoring of the status of the site and reporting 
against the delivery of the conservation objectives. We believe that the Bill 
should include a duty on the appropriate statutory conservation body to 
produce a management plan/scheme as soon as reasonably practicable 
after designation. 

• Clause 121 (General duties of public authorities in relation to MCZs): This 
clause should be amended to seek to ensure that activities outside an 
MCZ that will affect the MCZ are included within the scope of the duty.  
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• Clause 121 (2)(b): This allows an authority to hinder the achievement of the 
conservation objectives of an MCZ, on the basis of its own assessment of 
what causes least hindrance. It would be preferable for the assessment of 
least hindrance to be made by the appropriate statutory nature 
conservation body. 

 
• We note in Appendix 3 (Paragraph 3) of the Legislative Consent 

Memorandum that “there will be a duty on the UK Government to contribute 
to a network of sites that will assist in the conservation or improvement of 
the marine environment in the UK marine area”. Further, “Scottish Ministers 
will be required to report to the Scottish Parliament on the extent to which 
the MCZs designated in the Scottish Offshore Zone, taken together with 
other MCZs and any European Marine Sites that have been established in 
the UK marine area, form an ecologically coherent network of protected 
sites”. Whilst we recognise that new sites delivered through the Scottish 
Marine Bill are not part of the UK Marine and Coastal Access Bill, they 
clearly have a vital role to play in delivering a coherent network of sites. It is 
therefore important that selection of sites through both the UK and SMBs is 
done to ensure, together with Natura sites, that an ecologically coherent 
network of sites is delivered throughout UK seas, including on a regional 
seas basis. 

 
• Appendix 3 (Paragraph 4) of the legislative Consent Memorandum states 

that “sites will be selected on the best available evidence, with 
consideration of social and economic consideration integrated into the 
decision making process”. However, Clause 114 (7) states that “In 
considering whether it is desirable to designate an area as an MCZ, the 
appropriate authority may have regard to any economic or social 
consequences of doing so”. New sites designated through the Scottish 
Marine Bill are proposed to be selected according to science-based 
ecological criteria and we believe that the provisions in the UK Bill do not 
require a different approach to be adopted in the offshore area adjacent to 
Scotland. We firmly believe that the approach proposed for the Scottish 
Marine Bill is the correct one and that all sites throughout UK waters should 
be designated according to science-based ecological criteria alone. It 
should be stressed that there is no legal obligation (either domestic, 
European or international) to take socio-economic matters into account 
when making decisions about conservation, provided that those likely to be 
affected have the opportunity to state their case in a proper way. 

 
Enforcement 
• Clause 226(9) and 227 (13(b)): The Scottish offshore region is excluded in 

relation to enforcement of the marine licensing regime and enforcement of 
nature conservation legislation, with the exception of Clause 233 
(Enforcement of MCZs in Scottish offshore region). Clause 233 relates only 
to Clause 136 (Offence of damaging etc protected features of MCZs), 
whereas Clause 227 deals with enforcement of nature conservation more 
generally and relates to the Conservation of Seals Act 1970, Wildlife and 
Countryside Act 1981, Conservation (Natural Habitats, &c) Regulations 
1994, and Offshore Marine Conservation (Natural Habitats, &c) 
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Regulations 2007. We are therefore concerned that the exclusion of the 
Scottish offshore region from Clause 227 will compromise marine 
conservation measures in Scottish offshore waters outside MCZs.  

 
 
Scottish Environment LINK Marine Task Force 
January 2009 
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SUBMISSION FROM SEPA 
 

Thank you for providing the Scottish Environment Protection Agency (SEPA) 
with the opportunity to comment on the provisions of the above Bill in relation 
to its impact on Scotland. 
SEPA’s current environmental control regime is driven by the Water 
Environment and Water Services (Scotland) Act 2003, which implemented the 
Water Framework Directive (WFD) in Scotland. Under this legislation SEPA’s 
responsibilities include: 
• coordinating a monitoring programme and classifying coastal and estuarine 
waters; 
• delivering a participatory environmental planning system which sets 
environmental objectives and measures to allow their delivery; 
• authorising discharges and abstractions in freshwater and marine waters 
and engineering works in freshwaters. It does not cover engineering works in 
tidal waters which are currently controlled by the Food and Environment 
Protection Act 1985 (FEPA). 
SEPA welcomes the proposals set out in the Bill to streamline regulation in 
the marine environment and introduce a system of marine planning. In 
conjunction with the proposed Scottish Marine Bill, we agree there is the 
opportunity to simplify the licensing system. 
We are the competent authority in Scotland for regulating and monitoring 
several relevant EC Directives, including the WFD, Bathing Waters Directive, 
Shellfish Waters Directive, Nitrates Directive and the Urban Waste Water 
Treatment Directive. We are also a competent authority for the Habitats 
Directive and are responsible for coastal flood risk assessment. Also of 
relevance to licensing activities in the marine environment is the Radioactive 
Substances Act 1993 under which SEPA regulates the keeping, use and 
disposal of radioactive substances in relation to offshore installations and 
radioactive discharges to the marine environment from land based facilities. 
SEPA is also responsible for regulating activities in marine waters and 
discharges to the marine environment from land based facilities, as required 
by the Pollution Prevention and Control (Scotland) Regulations 2000. Our 
wide remit puts us in a good position to contribute towards the delivery of the 
objectives resulting from the UK Marine Policy Statement (MPS) to be created 
by this Bill. 
Of particular note is the development of the MPS and the intention to have 
joined up marine management across the UK but allow the devolved 
administrations the opportunity to manage certain activities in line with their 
own constitutional and conservational requirements. SEPA wishes to offer 
early input to the draft MPS to assist with cross-border issues and proposed 
marine planning areas building on experience gained during the recent 
delivery of draft River Basin Management Plans (RBMP). This has involved 
close working with the Environment Agency in relation to the So Tweed RBMP 
and local authorities and other stakeholders across Scotland for both RBMPs 
and associated Area Advisory Groups. The RBMPs, which include the inshore 
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marine environment out to 3 nautical miles, are a requirement of WFD and 
these plans will need to dovetail with marine planning areas. 
The UK Marine and Coastal Access Bill introduces measures to simplify and 
streamline the process of getting a licence. Scottish Ministers propose a 
similar approach within the proposed Scottish Marine Bill, with Scottish 
Ministers being responsible for licensing activities within both inshore and 
offshore waters. SEPA has similar duties, functions and interests to the 
Environment Agency (EA) and we are already engaged in discussions with 
partner agencies in Scotland to play our part in introducing a stream-lined, 
transparent and consistent marine licensing system, while maintaining an 
integrated approach to river basin management to ensure Scottish coastal 
waters meet the requirements of WFD. These discussions have already 
identified some challenging ‘boundary issues” which require to be worked 
through with both the interests of the environment and marine operators and 
other users to the fore. There are significant differences between the 
Environment Agency and SEPA in the numbers of inshore licences issued 
and the legislation under which we operate. The possible model proposed for 
England and Wales would not be appropriate for Scottish inshore waters and 
it seems logical that the UK Marine and Coastal Access Bill defines Scottish 
Ministers as the licensing authority. Licensing mechanisms developed in 
Scotland should therefore parallel those proposed for England and Wales, 
with administrative variations required by the differences in domestic 
legislation and the status of the agencies involved. 
In summary, SEPA is supportive of the legislative consent motion and looks 
forward to contributing to the development of the Marine Policy Statement and 
the Scottish Marine Bill. 
As a public body committed to openness and transparency, SEPA feels it is 
appropriate that this response be placed on the public record.  
SEPA 
20 January 2009 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CLIMATE CHANGE (SCOTLAND) BILL 
 

Submissions on waste reduction and recycling 
 
Submissions from those organisations giving evidence on the waste reduction 
and recycling provisions on 28 January are attached, namely: 
 
• Scottish Environment Services Association (p2) 
• Community Recycling Network Scotland (p6) 
• Federation of Small Businesses Scotland (p14) 
 
Due to time constraints, a number of these submissions are copies of original 
submissions made in response to the Scottish Government’s consultation on 
the provisions in the Bill relating to waste. The submission to the 
Government’s consultation from SEPA (p19) (giving evidence on 4 February 
on these provisions) is also attached. Finally, a submission has been received 
from the Carrier Bag Consortium (p28) and this is also attached. 
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SUBMISSION FROM SESA 

 
• SESA is the trade association representing Scotland’s waste and 

secondary resource industry. 
• Driven by EU environmental law, we are a leading partner in Scotland’s 

transformation from a disposal to a recycling society: since Devolution, 
we have helped Scotland’s household recycling rate to increase more 
than five fold to above 32%. 

• Two out of every three voters in Scotland believes the waste collection, 
recovery and management service our Members provide in partnership 
with local authorities is the most valued local service. 

• Our Members provide one third of the Country’s renewable electricity. 

• Preface 
Law relevant to recovery, recycling and management of waste is 
overwhelmingly governed by EU law. As a general principle, it is 
therefore particularly important that Scotland’s laws are demonstrably 
consistent with EU law and use definitions wholly consistent with, for 
example, the Waste Framework Directive (2008/98/EC). To give one 
example, we believe references in the Bill to “recycling” - when their 
meaning is much closer to “recovery” as defined by the Directive - are 
an unhelpful recipe for confusion; 
 
We have no objection to Scotland seeking to be more ambitious than 
EU law when there is a clear justification for - and route map to - such 
ambition, but Scotland’s law should still be framed in a way that is 
manifestly consistent with relevant EU law; 
 
Further, we note that the Bill proposes very wide powers for Ministers 
through regulations. We would prefer to see greater clarity and detail in 
the primary legislation to inform the democratic process. Unlike an EU 
Directive which permits flexibility within a Member State as to how 
prescribed outcomes are achieved, such imprecision in the Bill is 
clearly not aimed to deliver subsidiarity across Scotland but instead 
seeks wide executive powers where the likely character of such 
execution remains opaque. 
Clause 52: waste plans 
We would greatly welcome good, clear plans for the management of 
waste, with clear targets for recycling and recovery of waste and how 
these targets are to be achieved. It would be more helpful if Clause 
52(1) reflected the terminology used in the Waste Framework Directive 
setting out the five tier hierarchy and the distinction between recovery 
and disposal; 
 
We also recognise that Scotland should reflect reference in the Waste 
Framework Directive to minimisation of waste. However, this must not 
distract from the need to provide infrastructure to recover value from 
existing volumes of wastes diverted from landfill. A legal requirement 
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for site waste management plans for construction and demolition 
projects is one example of a useful approach to adopt; 
 
We advise against the definition of “recycling” proposed in Clause 
52(4): it is not consistent with the EU law with which Scotland must 
comply. 
 

• Clause 53: waste data 
Clause 53(1) is an example of a Clause providing such wide-ranging 
powers for Ministers as to make the primary law almost meaningless. 
For example, the primary law ought to indicate how and on whom the 
burden of the law is likely to fall; 
 
Our industry has long recognised the need for better and more relevant 
and timely data on waste. We believe this requires significantly better 
capture of data from waste producers and from sites exempted from 
waste management licences; 
 
Data from our industry should generally be required by regulation and 
the requirement should avoid being framed in terms that require 
duplication of effort. In addition, this is an area where there should be 
consistency across the UK to avoid, for example, the need to replicate 
computer systems. 
 

• Clause 54: recovery facilities 
This Clause reflects a presumption in the Waste Framework Directive 
in favour of recovery over disposal of waste and, again, should be both 
couched in such terms and provide sufficient detail in the primary 
legislation to give an indication as to what in practice the law is likely to 
mean; 
 
In broad terms, we welcome the general provision of the polluter pays 
principle at Clause 54(2)(e) provided SEPA and other relevant 
authorities are adequately resourced to enforce zero tolerance of fly-
tipping across Scotland; 
 
Notwithstanding current turbulence in global commodity markets, we 
believe the Landfill Tax escalator and other drivers will over a relatively 
short period suffice to promote higher levels of recovery of business 
waste and that an unduly prescriptive regime for this waste stream may 
not provide the best possible results. 
 

• Clause 55: facilities at events 
Subject to comment already made, this provision seems sensible. 
 

• Clause 56: green public procurement 
We warmly welcome the prospect of greener public procurement as a 
stimulant for markets in recycled materials. Frankly, however, public 
authorities across the UK should now be able to provide far more detail 
than the generic framework offered by Clause 56. 
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• Clause 57: packaging targets 

It is important not to disrupt the functioning of existing producer 
responsibility obligations, transposing the EU Packaging Directive, 
placed on the packaging sector; 
 
The Producer Responsibility Obligations (Packaging Waste) 
Regulations, applicable in Scotland, England and Wales, already 
provide a direct incentive for those using packaging to reduce its use. 
Further regulation on this matter may be seen to be redundant; 
 
Also, the Packaging (Essential Requirements) Regulations already 
require that packaging weight and volume must be reduced to the 
minimum necessary for safety, hygiene and consumer acceptance of 
the packaged product. More robust policing of existing law might be 
preferable to new law. 
 

• Clause 58: deposit and return 
Statutory deposit and return schemes appear to work well in a number 
of EU Member States; 
 
However, given the scale of investment in infrastructure required to 
enable Scotland to comply with relevant EU law, it is important that 
there is a measure of consistency in Scottish official policy extending 
beyond the ebb and flow of specific administrations. We simply note 
that this proposal represents a change of policy since the Strategic 
Waste Fund provided resources for collection infrastructure: there is 
potential for deposit and return schemes to conflict with investment 
assumptions behind such investment in infrastructure and this could 
mean, for example, that the Scottish taxpayer might not secure the best 
value for money; 
 
We would invite the Scottish Parliament to probe the Scottish 
Government on the evidential base behind its current proposal and to 
give a very precise indication as to why it is believed to offer better 
prospects than the rapid increase in recycling and public participation 
rates in recycling being secured through the model of investment in 
collection infrastructure. 
 

• Clause 59: carrier bags 
We do not consider this to be a priority; 
 
Far more important is the need to extend general awareness of broader 
waste management issues such as the need to segregate materials for 
recycling and the pressing need for new facilities to recover value from 
waste. 
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• General points 
Much of the 22 million tonnes of waste produced each year in Scotland 
is potentially either a recyclable material or a renewable, decentralised 
source of energy providing a net carbon benefit and making a 
significant contribution towards Scotland’s carbon reduction targets. 
Appropriate waste laws in Scotland can therefore deliver both 
compliance with EU waste laws and also an opportunity to reduce net 
CO2 emissions at no additional marginal cost; 
 
It would clearly be easier for public authorities to determine optimised 
policies for waste in a context where there were internationally 
accepted, relevant and robust indicators of sustainability. SESA’s 
Members are filling a vacuum by compiling methodology which will 
enable specific waste facilities to benchmark their carbon footprint 
against those of other such facilities. We hope to conclude this work in 
2009. 
 

Scottish Environmental Services Association 
22 January 2009 
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SUBMISSION FROM CRNS 

 
Community Recycling Network for Scotland Response to Proposed 
Legislation on Zero Waste — October 2008 
1. Introduction 
The Community Recycling Network for Scotland (CRNS) was established in 
2004 to provide support and information for community led organisations 
involved in recycling, reuse, composting, reduction and waste education 
activities. 
The CRNS is a membership body for community recycling organisations 
throughout Scotland. We provide information, advice and support to both 
existing and emerging community recyclers. 
Mission Statement 
The CRNS exists to build a stronger community recycling sector in Scotland 
which can create real social, environmental and economic benefit within our 
local communities. 
Values 
These are the underlying principles that guide the work of the CRNS) The 
CRNS is: 
• Committed to the principles of Zero Waste and sustainable development. 
• Committed to and directly accountable to the Membership. 
• Committed to local communities delivering local recycling solutions. 
• Committed to carrying out all of its activities with trust, integrity and 
openness. 
• Committed to social and environmental justice. 
Objectives 
Our current objectives are: 
• To build more robust organisations 
• To assist the sector to maximise the recycling, reuse, composting and waste 
prevention opportunities available to it 
• To provide networking opportunities and information exchange to allow the 
sharing of best practice 
• To represent and raise the profile of the sector 
• To provide an accessible portal and range of advice to sustainable 
communities on recycling opportunities 
• To improve Membership services and benefits 
Impact of Sector 
The size and impact of the community recycling sector in Scotland was 
mapped by the CRNS in 2006. The mapping study found that there were; 
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• diverted almost 73,000 tonnes of materials from landfill 
• had a turnover in excess of £26 million 
• employs 1,100 full time equivalent staff 
• offers over 950 training places and over 3,200 volunteering opportunities 
• helps over 68,000 people 
2. Overview 
The CRNS welcomes the opportunity to respond to the consultation 
document. Our response focuses not only on answering the questions posed 
by the Scottish Government in the consultation, but also an overview of the 
impact that any proposed legislation may have on the community recycling 
sector as well as some of the opportunities that the proposed legislation 
presents. 
We have assumed that the proposals that have been included in the 
consultation have been set out because the progress in these areas has not 
happened to date through market forces, voluntary codes and other guidance 
and therefore the role of legislation in driving these issues forward needs to be 
further investigated. 
It is also interesting to note the impact that the publication of the consultation 
has already had with some of the major supermarkets announcing more 
robust waste prevention pIans as well as trials of reverse vending systems. 
As you are aware, the CRNS is fully committed to the goal of Zero Waste. The 
Zero Waste philosophy focuses on the redesigning of our one-way industrial 
system into a circular system, similar to the successful strategies found in 
nature where waste becomes an asset rather than a liability. Products that 
cannot will simply be designed out of the system (prevented). Waste would 
then cease to exist in its current form and the waste management industry 
would be replaced by a resource re-utilisation sector led by empowered 
community organisations that would realise the value of the assets flowing 
through their communities for local economic and social gain. This is surely a 
fundamental part of sustainability in the truest sense. 
Zero Waste should therefore not only be seen as a function of waste 
management, but as a new economic system for Scotland with all policies and 
strategies coming from the Scottish Government benchmarked against 
whether they move us towards and away from a Zero Waste society. The 
CRNS would therefore like the legislation to reflect the fact that it will be part 
of the solution on the journey towards a Zero Waste society within the Zero 
Waste philosophy as outlined above. 
In support of these principals the CRNS has responded to the questions in the 
consultation as requested in an attempt to shape waste policy in the direction 
of sustainability which embraces social and economic goals as much as 
environmental ones and seeks to address waste as a resource which when 
managed locally can lead to a positive impact on communities and the 
environment. 
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3. Responses to the Consultation Questions 
3.1 Proposal 1: Duties on public bodies and businesses to provide recycling 
facilities 
 
Proposal 
To further encourage recycling by giving a power to the Scottish Government 
to make regulations which would impose duties on public sector bodies and 
businesses to provide recycling facilities for customers, staff and, where 
appropriate, members of the public. The regulations would specify which 
bodies and businesses were to be subject to this duty and the nature of the 
recycling facilities that would be required. 
Response to questions 
1. Do you consider that legislation should be made in this area? 
2. If so, what form should that legislation take? 
Comments 
Of the options outlined the CRNS would propose Option 1 
Given that over 80% of waste arisings are from commercial and industrial 
sources and that targets are going to be increasingly hard to meet, it is no 
longer the time for the commercial sector to be given the option of a voluntary 
Code of Practice. The CRNS believes that recycling, reuse and composting 
should be obligatory particularly where the services and infrastructure are 
available. 
The criteria for determining which bodies and businesses would be subject to 
this legislation needs to be very clear. Factors to consider should include 
number of staff, customers, members of the public that access the bodies or 
business, the amount of waste they currently generate etc. 
Where appropriate and depending on the size and nature of these bodies and 
businesses they should be required to have onsite composting. 
In addition steps should be taken to move from a volume/frequency of 
collection charging system to a weight based charging system to allow direct 
cost savings to be made through waste prevention. Furthermore the cost of 
collecting residual waste for disposal should be much higher than the cost to 
collect recyclates. 
These bodies and businesses also need to have access to guidance, support 
and resources to help them minimise their waste (see Proposal 4 Waste 
Prevention Plans) This may be delivered through existing bodies including the 
Scottish Waste Awareness Group, Envirowise, the Business Environment 
Partnership and Scottish Enterprise. 
The Scottish Government should also give consideration as to whether this 
legislation could be broader to include wider measures to reduce the carbon 
footprint and climate change impact including energy use, water and utility use 
and transport. 
This also links to Proposal 6 about mandatory waste data returns 
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3.2 Proposal 2: Packaging 
Proposal 
To encourage waste prevention by giving powers to the Scottish Government 
to make regulations on packaging which would set statutory targets on 
retailers for packaging reductions. Response to questions 
1. Do you consider that legislation should be made in this area? 
2. If so, what form should that legislation take? 
Comments 
Of the options outlined the CRNS would opt for Option 1 
There are already challenging targets within existing packaging legislation and 
the work being undertaken by WRAP and the major retailers and 
supermarkets through the Courthald Commitment has seen some significant 
progress made in this areas. 
In addition the work of packaging compliance schemes such as Valpak are 
also making good progress in this area, including raising awareness amongst 
consumers and the public about the role of packaging and the progress that 
has been made to date. 
There is a need to encourage further lighweighting and best in class 
approaches across a wider range of packaging as well as increasing the 
amounts of recycled materials in packaging and greater levels of reusable 
packaging in particular in the transit and secondary packaging areas. 
Could also investigate the possibility of variable VAT rates for materials with 
greater levels of recycled content and where reusability I recyclability is linked 
to VAT rates. 
3.3 Proposal 3: Specifying recyclate 
Proposal 
To encourage recycling by taking powers to enable the Scottish Government 
to place a duty on public bodies and businesses to specify a minimum 
percentage of material made from recyclate in procurement contracts. 
Response to questions 
1. Do you consider that legislation should be made in this area? 
2. If so, what form should that legislation take? 
Comments 
Of the outlined options the CRNS would propose Option 3 
Page 6 of 14 Community Recycling Network for Scotland 
Response to Proposed Legislation on Zero Waste — October 2008 
3.4 Proposal 4: Waste Prevention Plans Proposal 
To encourage waste prevention and recycling by taking powers to enable the 
Scottish Government to place a duty on public bodies and businesses to have 
waste prevention plans. Response to questions 
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1. Do you consider that legislation should be made in this area? 
2. If so, what form should that legislation take? 
3. What public bodies and businesses should be covered? 
Comments 
Of the options proposed the CRNS would opt for Option 1 
Substantial quantities of organic waste could be diverted from the waste 
stream if appropriate incentives are put in place to encourage public and 
commercial organisations to compost garden and food waste on site or have 
their compostable waste collected, if a collection service exists in their area. 
This is particularly important for hospitals, offices with canteens, schools or 
hotels generating large quantities of food waste, and equally important, in 
terms of reducing carbon emissions, for the hospitality industry in remote, 
rural locations of Scotland. 
Obviously this could not be made obligatory at this stage as organic waste 
collections do not exist in many areas and not all commercial and public 
sector premises have the suitable space for on- site composting. On-site 
composting could range from one or two home composters or green cones to 
small-scale in vessel composters depending on the size and type of 
organisation. In vessel composting on site is a labour intensive process which 
needs significant staff time especially in the start-up phase. As the regulations 
stand the site would also have to have room for the use of the finished 
compost unless they have the compost (reduced in volume) uplifted as a 
waste product. 
 
As outlined in the CRNS response to the Better Waste Regulation 
Consultation in June 2007, there is an urgent need for the current Waste 
Management Licensing Regulations to be amended to allow non-household 
premises to compost their own meat-included food waste on site under an 
exemption or low level permit as currently a Full Waste Management Licence 
and a Certificate of Technical Competence is required, costing £3348 in Year 
1 and £2073 per annum thereafter, plus on average £2500 for a COTC. At 
present meat-excluded waste can be composted under an exemption by 
these premises but the segregation of the meat component from the food 
waste stream discourages participation and reduces the amount of waste that 
can be diverted. 
 
If the CRNS goes ahead with the Compost Doctors Programme trained 
community sector employees will be able to assist a number of public and 
commercial sector Organisations each year in selling up their on site 
composting operations. 
 
Promotion of the benefits of on-site composting including potential cost 
savings and where to find information need to be promoted to the public and 
private sectors. Incentives to compost on site could include the waiving of 
VAT on composters, extending the current Big Hanna type government type 
deals such as reduced price in-vessel composters to companies purchasing 
them via LA (this has the advantage of LA’s recording what companies are 
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using the deals and targeting training or expertise to those companies to 
make sure they are doing the work. This would also link to Proposal 6 about 
mandatory waste data returns) Alternatively offering direct discounts 
subsidised by the government (such as have been offered through WRAP to 
householders). 
 
In terms of the bodies and businesses the criteria for identifying them should 
be very clear but should include the tonnage of materials generated by these 
bodies and businesses and the extend to which they 
All Scottish Local Authorities and non-governmental departmental bodies 
should be required to have a Waste Prevention Plan. However, rather than 
targeting individual companies perhaps make encourage industry bodies to 
have waste prevent plans in place for their industry. Not only would this take 
some of the pressure from small companies to undertake them but it would 
allow for smaller resources to be directed towards these bodies to roll out 
initiatives. Initially those bodies which could have the biggest impact such as 
the Tourism Industry should be targeted firstly perhaps rolling out to other 
industry bodies in the longer term. As per comments on Proposal 1 existing 
organisations should be further resourced and partnered with those bodies to 
develop Waste Prevention Plans in addition these could be linked to wider 
sustainability/climate change/carbon footprint action plans. Finally, it would 
allow for an industry wide waste data returns system which might see better 
data returned. 
3.5 Proposal 5: Deposit and Return 
Proposal 
To encourage recycling and reuse by taking powers to enable the Scottish 
Government to introduce deposit and return systems. 
Response to questions 
1. Do you consider that legislation should be made in this area? 
2. If so, what form should that legislation take? 
3. Your views on the practicalities of such schemes in Scotland? 
Comments 
Of the three options outlined I prefer Option 1 
3.6 Proposal 6: Mandatory Waste Data Returns from Business 
Proposal 
To ensure more effective planning and policy making on commercial and 
industrial waste by taking powers to make regulations requiring businesses to 
send waste data returns to SEPA. Responses to questions 
1. Do you consider that legislation should be made in this area? 
2. If so, what form should that legislation take? 
3. Do you have any views on the kind of businesses to be covered? 
 

  11



    RAE/S3/09/3/14 
  Agenda Item 5 

Comments 
Of the three options outlined the CRNS opts for Option I although criteria for 
choosing businesses should be based on more than just size and should 
relate to amount of waste generated. Consideration should also be given to 
undertaking this action in the short to medium term on an industry body basis 
as outlined in proposal 4 comments above which might improve the quality of 
data returns. 
 
Any mandatory waste data returns should be rolled out in such a way that it is 
linked to environmental risk and volume of waste. As such it should be based 
on amount of waste specific businesses generate in particular hazardous 
waste and bio-degradable/organic waste. 
 
The collection of data is crucial but any systems introduced need to ensure 
they are not too onerous on businesses, especially if an individual business 
approach is adopted as against a industry body approach. If so a simplified 
version of the Waste Data Flow system should be used bearing in mind that a 
lot of these companies are not waste management companies so support 
must be available from SEPA/Government to assist initially in completing a 
data flow, perhaps having an online support resource. 
 
Perhaps we should also focus on the quality and quantity of waste data that is 
currently collected and ensuring that this is good data by requiring waste 
management companies to provide more details to businesses and to 
government/SEPA about the quantities and types of materials that they collect 
 
3.7 Proposal 7: Other measures to encourage waste prevention, including 
action on single-use carrier bags 
Proposal 
The Scottish Government would also welcome other ideas on legislation 
which could help to prevent waste. 
Responses to questions 
1. Do you consider that legislation should be made in this area? 
2. If so, which areas should these powers cover? 
3. Are there are any other areas, not covered by this consultation, where 
legislation could be made to increase recycling and promote waste 
prevention? 
Comments 
The CRNS would like to suggest a tax on high-impact products such as 
bottled water in plastic bottles and more public awareness raising on the 
impact of such products and their waste materials (especially in areas of 
tourism, as raised at the Cairngorms Forum). 
Single use carrier bags — the current definition is not clear as to what these 
bags are as many products/consumer goods come in single use carrier bags 
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(potatoes, toilet roll etc.) and therefore any definition has to be extremely 
clear. 
Landfill Bans—the Government may want to consider banning certain 
products/goods from landfill particularly focusing on those products/materials 
that either has a market value or has a recycling or reprocessing route. Agair 
any definitions used need to be very clear in order that there is minimal room 
for interpretation. Furniture should be banned from landfill as should clothes, 
textiles and all wood/wood derived products. 
 
Variable VAT on environmentally/recycling friendly products and packaging 
 
CRNS 
October 2008 
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SUBMISSION FROM FSB 
Introduction 
The Federation of Small Businesses is Scotland’s largest direct-member 
business organisation, representing around 20,000 members. The FSB 
campaigns for an economic and social environment which allows small 
businesses to prosper. 
FSB Scotland has consistently highlighted the need for the Scottish 
Government to examine how waste disposal options for small businesses can 
be expanded, to allow Scotland and business to benefit from the opportunities 
offered by increased business recycling. 
We recognise the role that business must play in achieving a more 
sustainable Scotland and we believe that small businesses have 
demonstrated their commitment to this in recent years; however small 
businesses require support to change, particularly in the current financial 
climate. While we support the government’s aim to take action in relation to 
improving business (including public sector) recycling, we strongly believe that 
offering carrots, instead of, or in addition to, sticks would be a more beneficial 
way to progress. 
Small Businesses and the Environment 
We have always been happy to share data on environmental performance of 
small businesses with the Scottish Government. We previously carried out a 
membership survey on waste disposal in late 2004. At that time we learned 
that 43% of our members recycled some waste. The majority did not have 
hazardous waste streams, mainly disposing of paper, cardboard, and food 
waste (similar to household waste). Most businesses had their waste collected 
by their local authority. 
Recent survey work with FSB members suggests that Scottish businesses 
have made progress and have a commitment to environmental improvement. 
Initial data (not yet published) shows that 40% of our members have changed 
the operation of their business as a result of climate change. 
In examining the most important catalyst for future improvements, the main 
factor cited was a general concern for the environment — fines and penalties 
were less important as motivation for change. 
Data gathered in early 2008 for the biennial FSB membership survey. Data 
referred to is based on 708 Scottish responses. 
Waste 
This recent data also shows that 84% of small businesses are now recycling 
some of their waste — a substantial improvement on the 2004 survey data. 
Responses also underline the ongoing importance of local authorities in small 
business waste disposal in Scotland, particularly when compared with other 
areas of the UK. The majority see local authorities as the main source of 
advice on environmental legislation and Scottish respondents are most likely 
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in the UK to recognise that their local authority offered business kerbside 
recycling at a charge. 63% and 68% report that they use local authority 
facilities to recycle cardboard and paper respectively. 
We remain concerned that some of the persistent problems relating to 
recycling are still a factor. Many businesses still feel that no facilities are 
available for recycling (21% felt no recycling was available for catering waste 
for example) and cost was cited as the main barrier in waste disposal. Overall 
only 43% were satisfied with the level of recycling offered by their local 
authority, perhaps suggesting a frustration at current limitations. 
Moving Forward 
We believe that evidence from our members shows that progress has been 
made in improving recycling amongst small businesses, as well as strong 
indications of support for environmental improvement. The fact that we have 
made such dramatic progress suggests that a legislative approach is not the 
right way to improve and risks alienating the goodwill that clearly exists in the 
small business community. 
Yet again we see evidence of the key role played by local authorities in waste 
disposal for small businesses in Scotland. We understand the concerns of 
local authorities regarding pressure of landfill targets but we reiterate our view 
that developing recycling services and facilities for local businesses would 
help increase valuable recyclate collected by local authorities and reduce the 
small business contribution to municipal landfill. We are pleased that many 
local authorities have made progress in recent years but this issue cannot be 
ignored and local authorities must recognise this if we are to make progress 
as a nation. 
In considering the evidence we are concerned that the Scottish Government 
should not proceed with plans to force all businesses to recycle, or offer 
facilities to do so to their customers, until cost-effective, facilities are in place 
to cope with increased demand. We do not believe that appropriate 
infrastructure or services exist at present. 
If the Scottish Government wishes to set specific standards for parts of the 
public sector — and the evidence for facilities at certain public amenities is 
convincing - then small businesses should be specifically exempted at this 
stage. In the main this is because a large number of small businesses are not 
customer-facing (i.e. not shops or cafes open to public) and have hardly any 
employees (93% of all businesses have less than 10 employees). Therefore, 
legislation aimed at providing facilities for employees and customers would 
unfairly impact on the majority of small businesses. 
Finally, we are disappointed that the consultation paper lacks detailed 
proposals, particularly since these proposals are likely to feature in primary 
legislation. The consultation paper is well structured and ambitions for 
legislation are clear but we reiterate our opposition to vague, enabling’ 
legislation. Some of the measures proposed have the potential to affect 
anywhere between a number of prescribed public sector premises, to tens of 
thousands of businesses. Clearly there is a vast difference in the cost and 
practicality of such extremes. To proceed to primary legislation without options 
which have been subjected to an effective business impact assessment would 
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be both unwise and contrary to the Scottish Government’s support for the 
principles of better regulation. As a first step, when citing examples from other 
EU member states, the Scottish Government should, as a matter of course, 
also obtain relevant impact assessment information from the member state 
(down to costs per business, where available) to inform discussion of the 
practicalities and costs of such options. 
Questions 
PROPOSAL 1: DUTIES ON PUBLIC BODIES AND BUSINESSES TO 
PROVIDE RECYCLING FACILITIES 
As outlined above, we do not believe the case has been made to place a duty 
on small businesses to offer facilities to customers and staff. Such a duty 
imposed on businesses would likely impact on the majority when in fact it 
aims to provide facilities in some specific locations and premises as an 
obvious first step to improving availability of recycling facilities. This is not a 
sound basis on which to impose a cost on businesses and we therefore 
welcome the reference to only applying this duty to units over a certain size’. 
If such a duty is placed on public bodies (particularly local authorities), we 
hope this might build capacity by encouraging greater thought about the 
availability of uplifts and facilities for recycling which could also be used, at a 
later stage, for small businesses. 
PROPOSAL 2: PACKAGING 
There is little doubt that there is a growing public mood against excessive 
packaging. The problem lies in identifying those with influence and 
responsibility to reduce packaging — most small businesses have no clout 
whatsoever in terms of supply chain pressure. 
The suggestions for legislation tend to suggest that retailers will be expected 
to provide a lot of paperwork on excess packaging when they are not the main 
source of the problem. We cannot see what will be gained by placing a further 
reporting burden on small retailers. 
PROPOSAL 3: SPECIFYING RECYCLATE 
We see the need to continue to support the use of recycled material in, say, 
construction contracts and to extend this where appropriate to other spend by 
the public sector. We must, however, be careful to ensure this duty does not 
contradict wider aims of sustainable procurement, particularly the benefits of 
buying from local sources. We cannot see any relevance to purchasing by 
small businesses and recommend they be exempted from such a duty. 
PROPOSAL 4: WASTE PREVENTION PLANS 
We support the Scottish Government’s aim to place greater emphasis on 
commercial and industrial waste. We recognise that having a forward strategy 
for dealing with waste will be a key factor for many organisations, particularly 
large parts of the public sector involving many different complex services and 
premises. For the majority of small businesses who probably operate from 
one premises, have few employees, and straightforward waste streams, we 
cannot see the benefit of such plans outweighing the bureaucratic burden. We 
do support, however, an increase in advice and aware-raising for small 
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businesses about the benefits to the business of reducing, re-using and 
recycling waste but we must be careful not to raise expectations — many 
businesses would like to recycle more waste but simply do not see practical, 
affordable options. 
PROPOSALS: DEPOSIT AND RETURN 
We agree that there is a history of operating deposit and return schemes in 
Scotland; therefore it may be easier to encourage public participation in such 
a scheme. There are clearly a number of issues which would need to be 
addressed and which cause particular concern for small businesses. We 
agree that a working party to help develop such proposals would be an 
effective way to proceed. We note the likelihood of exemptions for small 
businesses not being available however we think it would be worth exploring 
phased introduction, should the government decide to proceed with deposit 
and return. This could result in a pilot project (perhaps voluntary?) as a first 
step, followed by rolling out to larger stores in the first instance. 
We will gather more detailed views from smaller retailers regarding 
practicalities of such a scheme however in the meantime the concerns for 
small businesses would include: 
• Practicality of storing cans/bottles — consider fire and health and safety 
aspects 
• An increase in paperwork and costs associated with running the scheme, 
particularly clarity of deposit money for accounting purposes 
• Enforcement — would local authorities be best-placed to interact with local 
businesses? 
• Fees — businesses should be encouraged to participate, therefore imposing 
a fee/licensing structure would not be helpful 
• Reverse vending — we support the use of technology to facilitate the 
scheme but will this be possible or affordable for small businesses?’ 
• Support - in rolling out such a scheme it is likely small busihesses would 
require some kind of source of information and advice 
• Impact on existing kerbside recycling by local authorities 
Lastly, since this proposal is based on two existing schemes, it would be 
helpful (in advance of any working group) to gather relevant information from 
those countries regarding the practicalities for businesses of: separation, 
storage and collection of the goods; any impact on existing waste collection 
and additional costs on business; and, bureaucratic and accountancy 
implications for business. 
PROPOSAL 6: MANDATORY WASTE DATA RETURNS FROM BUSINESS 
While we accept that it is clearly necessary to have information on waste 
streams in order to plan and build appropriate infrastructure, we would 
nonetheless like to see more explanation of which specific information is 
required and for which policy purposes. This justification would make it clearer 
where information requirements should be targeted and there would then be a 
clearer proposal for legislation or working with particular sectors to develop a 
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plan for gathering more comprehensive data (with the threat of legislation). 
We also believe that there must be scope to improve the sharing of data 
gathered through different licensing procedures and/or government agencies. 
We welcome SEPA’s indication that they will address this - surely, this should 
be completed before any legislation is discussed? 
At present, we are not convinced that the small amounts of non-hazardous 
waste from most small businesses require blanket legislation potentially 
forcing them to complete paperwork which would be of little value. 
If any data requirement legislation is introduced, it must be combined with a 
review of other environmental data gathered from businesses so that some 
kind of streamlining or reduction can be achieved. 
PROPOSAL 7: OTHER MEASURES TO ENCOURAGE WASTE 
PREVENTION, INCLUDING ACTION ON SINGLE-USE CARRIER BAGS 
The FSB’s response to legislative measures to reduce the use of plastic 
carrier bags is well documented. We believe that previous proposals were 
likely to impact most severely on small, non-food retailers — who we suggest 
are least likely to be perceived as the main perpetrators’ of excess use of 
carrier bags. We believe that focusing on carrier bags has been a distraction 
from more substantial issues regarding business recycling — some of which 
have been discussed in this document. 
RIA 
We welcome the work initially carried out for the partial RIA but would 
encourage the Scottish Government to incorporate the use of the Business 
Impact Assessment, as recently recommended by the Regulatory Review 
Group in Scotland. We do feel that some of the conclusions reached 
regarding costs to business are perhaps rather optimistic. 
Further detailed information (particularly looking at costs) from other countries 
would help develop the RIA further and would then help the Scottish 
Government determine which proposals are viable on the basis of excessive 
cost and practicality implications for businesses (and the public sector). 
FSB 
October 2008 
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SUBMISSION FROM SEPA 
Proposal 1: Duties on Public Bodies and Businesses to Provide Recycling 
Facilities. 
Question 1: Do you consider that legislation should be made in this 
area? 
SEPA does not consider that a Voluntary Code of Practice on Recycling 
outwith the home would on its own deliver a zero waste society. We therefore 
believe that legislation would be beneficial in this area. Significant quantities of 
recyclable materials exist in waste streams outside the home within both 
public spaces and work facilities that could usefully be recovered. 
Question 2 If so, what form should that legislation take? 
Legislation could be based on a revised form of a number of existing 
regulatory systems such as: 
• Producer responsibility 
• Duty of Care 
• Building regulations 
• Event licensing process 
• The Planning System 
Town and Country Planning legislation could be a useful vehicle to deliver 
appropriate requirements. The Town and Country Planning General 
Development Procedure Order could potentially be amended to require all 
qualifying new development to provide details of recycling and composting 
provision when submitting a planning application. The planning application 
would not therefore be registered as “valid” without this information, in a 
similar manner to requesting details of drainage and road access. Amending 
planning legislation would ensure developers took this requirement on board 
at the earliest design stage where the facilities and any land area required can 
be properly considered. Failure to consider this at the planning application 
stage may result in applications subsequently being submitted for Building 
Warrant where the layout would have to be changed to provide recycling 
facilities, materially affecting the entire development. This would then, in some 
cases, result in the developer having to submit a revised planning application 
so delaying the development process. Separate legislation would be required 
to enforce this requirement retrospectively. 
Legislation should address a range of specific issues including: 
• the type of waste, for example, cans, glass, paper, batteries, household 
hazardous wastes and plastics to be recycled 
• facilities should be appropriate to the location and types of waste likely to 
arise 
• powers should enable material collections systems and capacities to be 
specified based on the type of location in question 
The following issues must also be addressed: 
• assess and resolve the availability of UK reprocessors and end markets. 
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• establish the dependence on overseas markets and assess any long term 
risks in dependence on such markets 
• address how geographical issues will be considered such as remoteness 
from markets, collection systems and the related cost implications for 
businesses and public sector bodies in remote or rural areas? 
• demonstrate that reuse has been explored (especially for furniture and 
WEFE) before materials are recycled 
The legislation should apply to all public sector bodies and commercial 
businesses (especially retail, fast food, travel and entertainment centres) 
which attract large numbers of members of the public; or in buildings with 
more than 50 employees, or part of a national chain or franchise that are 
frequented by the public. 
Other Issues to be considered: 
• Resources for enforcement of legislation. 
• How to assist developers with any costs with “retrofitting” existing 
sites/developments, for example, through local business rate relief or some 
similar mechanism. 
• Importance of guidance being prepared on what type of provision is to be 
made for different scales/types/thresholds of development. 
• That materials recovered in public spaces would count towards local 
authority recycling targets irrespective of who owns the collection system or 
undertakes the collection. Materials collected from businesses not designated 
as public spaces would be considered as commercial and industrial waste. 
Proposal 2: Packaging. 
To encourage waste prevention by giving powers to the Scottish Government 
to make regulations on packaging which would set statutory targets on 
retailers for packaging reductions. 
Question 1 : Do you consider that legislation should be made in this 
area? 
SEPA considers it important that the specific application of any such 
measures are clear in their intent. SEPA does not support the introduction of 
new measures on recovery (one way of reducing packaging waste) due to the 
risk of introducing inconsistencies or tensions in the existing UK regulatory 
systems for packaging. These may not be perfect but they are beginning to 
work. The cross UK nature of retailing would make this complex and probably 
highly unpopular. 
There is adequate data from statutory returns from compliance schemes at a 
UK level to evaluate progress in packaging recovery, re-use and 
dematerialisation. However this is difficult to interpret in a purely Scottish 
context. 
SEPA would suggest the following approach: 
• an increased obligation on wholesalers and retailers acting in Scotland to 
provide improved data on the packaging material entering the consumer 
market in Scotland 
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— this would improve our data as this tends to be produced at a UK company 
level and is therefore hard to partition into Scottish data. 
• improved measures to penalise excess packaging — probably via a revised 
Essential Requirements Act in Scotland. This has proved to be an ineffective 
regulatory system and if designed appropriately would act to place pressure 
on packaging manufacturers, packer fillers and retailers to further reduce 
packaging. 
• powers to enforce take back of specific packaging materials. This has 
proved highly effective in some Scandic countries for aluminium packaging for 
example. If we propose this we should seek for them to be general ‘take back’ 
and ‘deposit return’ powers as it would be useful in other non-packaging areas 
such as batteries and some HHW materials (see Proposal 5). 
• consideration could also be made for retailers above a certain size to have 
deposit facilities either in or within the vicinity of their premises to enable 
packaging materials to be deposited for recycling. This is to some extent 
linked to the issues raised in Proposal 1. 
Proposal 3: Specifying Recyclate. 
Question 1 : Do you consider that legislation should be made in this 
area? 
SEPA would support legislation in this area to require public bodies to procure 
goods with a minimum specified recycled content. 
Public bodies have significant procurement powers to influence the supply of 
products with higher recycled content. More effort needs to be made in closing 
the recycling loop, rather than just focussing on simply increasing recycling 
targets. 
SEPA would have concerns as the practicability and resourcing implications of 
imposing such a requirement on businesses. It would be more practical to 
implement this through the manufacturers selling into the UK/EU market via 
existing producer responsibility powers. In SEPA’s view this would need to be 
achieved at an EU level. However positive promotion of the benefits of green 
procurement to business should be ongoing and with increased commitment. 
Consideration should be given to imposing a requirement on any private 
bodies that supply goods or services to the public sector. This supply chain’ 
pressure would be one practical way to influence businesses directly. 
there is a need to continue support towards recyclate quality via ISO or PAS 
or British Standards to ensure that the use of recyclate does not diminish 
quality standards. There is similarly a need to undertake significant awareness 
raising to overcome current perceptions that recycled products are inferior 
quality. 
Question 2: If so, what form should that legislation take? 
• The legislation should lay down the nature of the materials and the contracts 
to which the duty would apply (including exemptions and whether the 
requirements would not apply to contracts below a certain value) with a 
particular focus on paper and paper products (towels and tissue); 
container/packaging glass; a wide range of plastic consumable goods; 
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building works; grounds and road maintenance contracts. A similar obligation 
should apply when refurbishing offices and buildings. There is potential for 
enactment through Building Regulations for new build projects. Refurbishment 
contracts should also demonstrate that reuse of existing furniture and WEEE 
has been explored before new products are bought. 
• The legislation should be developed in partnerships with experts in 
sustainable procurement rather than solely from a waste angle. The legislation 
would need to be based on a clear life cycle analysis of the various product 
areas to be addressed. Price comparisons would need to be made to quantify 
the cost to the public sector. Similarly procurement methods should be 
investigated which would act to reduce the costs of such a requirement 
through high volume purchasing contracts. 
Key elements of any such legislation would include: 
(1 )Type/definition of organisations to be covered. 
(2) Key product areas to be targeted. 
(3) Product standards specifying the minimum recycled content. 
(4) Monitoring and record keeping requirements for verification. 
(5) Any necessary enforcement powers. 
SEPA recommends that consideration should be given to the implementation 
of such a requirement via a Scottish wide Agency based on some existing 
body with a national procurement function. 
Proposal 4: Waste Prevention Plans. 
The responses to the following questions are taken as a whole below: 
 
Question 1: Do you consider that legislation should be made in this 
area? 
Question 3: what public bodies and businesses should be covered? 
Question 2 : If so, what form should that legislation take? 
 
SEPA considers that legislation is required in this area but largely only for 
public bodies and larger companies. Public bodies are readily controlled within 
the wider public estate and as such should be required to demonstrate best 
practice and best value by driving down the costs of waste management 
within the public estate. 
In general SEPA does not agree that such a requirement should be placed on 
smaller business for the following reasons: 
• The administration of such a scheme would be burdensome on both 
business and the administering authority 
• The operation of the market with disposal costs rising sharply should be 
trusted to change behaviour with the support of well targeted resource 
efficiency programmes. In tandem to this carbon and emission trading 
schemes will act to focus attention on resource efficiency. 
SEPA however sees two specific areas where we would support the 
implementation of waste prevention plans on business: 
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• We would support an extension of the powers under Pollution Prevention & 
Control (Scotland) Regulations 2000 to address waste prevention in currently 
regulated industries. 
• In addition to the above, consideration could be given to extending this duty 
to other large companies in Scotland (delineated by either turnover or 
employee number) with these powers integrated with those set out above in 
proposal 3 on specifying recyclate. This may then filter down the supply chain 
as these companies seek to improve supplier performance. This avoids the 
implementation of such a duty on SMEs which due to their number would 
require disproportionate efforts to both monitor and administer and would 
probably raise questions on the benefits of such regulation in an era of less 
and better regulation. 
• We would support the mandatory implementation of Site Waste 
Management Plans (SWMP5) with the enforcing body identified. As a national 
organisation SEPA could be a suitable body to fulfil this enforcement role, 
helping to ensure the creation of a level playing field. In addition, SEPA 
already regulates or has an established relationship with many of these 
industries. SWMP development and enforcement should also be linked to 
Health and Safety legislation as they also regulate construction sites. 
Site Waste Management Plans: 
• Site Waste Management Plans should mirror what is happening in England 
where any new development (costing more than £300,000) to submit a Site 
Waste Management Plan at Planning Stage. 
• Implementation of the SWMP legislation in England should be fully assessed 
in order to ensure that any legislation in Scotland is as effective as possible 
Proposal 5: Deposit and Return. 
Question 1 : Do you consider that legislation should be made in this 
area? 
SEPA considers that legislation should be made in this area. Such 
mechanisms are powerful consumer behavioural change drivers. More 
research is however required into the barriers which prevent businesses from 
introducing this type of system so that this can be addressed in the future. 
Question 2 : If so, what form should that legislation take? 
• SEPA would suggest the development of general powers that would place a 
take back responsibility on retailers of specific products or powers to 
implement a deposit refund scheme on retailers of specific products. 
Question 3: Your views on the practicalities of such schemes in 
Scotland? 
• A deposit system would work but for recycling not return for re-use. Re-use 
containers tend to have double transport miles (to the retailer and back), 
increased use of raw materials (need to be more robust) so more lorries to 
transport (because they are heavier) and increased use of detergents and 
water (need to be cleaned). 
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• Full life cycle analysis would have to be undertaken to ensure that the 
measures were contributing to improving the environment impact of products. 
We should seek to understand why a once strong deposit and return system 
on bottles died out. What were the business reasons for these measures not 
continuing? 
• The scheme would have its major applications in non-packaging areas 
(perhaps with the exception of aluminium containers due to the very high 
energy savings). Products such as batteries, small electrical items and some 
HHW products would in our view benefit from deposit refund schemes. 
• We believe the public would respond well to such schemes and this would 
greatly assist recovery in these areas some of which produce problematic 
wastes. 
Careful consideration would need to be given to the structure of any deposit 
refund system. This requires a central collection agency to hold deposit funds 
and allocate funds based on returned products. This could prove costly to 
administer. However a number of working models exist that could form the 
basis of an options assessment. 
Proposal 6: Mandatory Waste Data Returns from Business. 
Question 1: Do you consider that legislation should be made in this 
area? 
SEPA strongly supports a statutory requirement on waste producers to 
provide data on waste arisings. Increasingly with the complexity of global 
resource pressures a far clearer perspective on what materials are flowing 
through the Scottish economy which then arise as waste materials is needed. 
An improved understanding of this would assist in identifying a more rapid 
response to specific resource pressures. Such a measure would also act to 
focus business on its resource use and provide opportunities for cost savings. 
The following applies: 
• The principal area where waste data is still lacking is for the waste produced 
by business, as there is currently no way to collect this directly. A limited 
amount of information on business waste arisings is available through Special 
Waste Consignment notes and through the returns for the Scottish Pollutant 
Release Inventory (SPRI). 
• The information on business waste arisings is needed to: 
— aid national policy development; 
— aid in the assessment of capacity needs for the tertiary treatment of 
residual wastes and in improving technology choices for such treatment; 
— support policy development in organisations such as local authorities, 
enterprise agencies and others; 
— monitor change and policy impact; 
— help the development of the new National Waste Plan; 
— provide data for planning applications and investment in waste 
infrastructure; 
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— identify potential benefits for businesses 
— and meet internal and external reporting requirements including the Waste 
Statistics Regulations. 
• Currently SEPA does not have sufficient, detailed data to adequately satisfy 
a number of these. There is a need for information on the type of waste, the 
quantity of waste, the geographical origin of the waste and the Standard 
Industrial Classification (SIC) code of the business producing the waste. 
• SEPA has attempted to fill this lack of information in two ways; first, directly, 
by carrying out national business waste surveys and second, indirectly, by 
using information gathered by the quarterly licensed/permitted waste 
management site returns. Both have their drawbacks. 
(1) The principal issue with the survey is that it does not provide sufficiently 
accurate data for SEPA’s needs and those of its stakeholders. For example 
the 2006 survey showed that the total business waste produced in Scotland in 
2006 was estimated to be 7.64 million tonnes with a 95% confidence interval 
of 2.60 to 13.42 million tonnes. This was mainly because of the poor response 
from businesses to the survey. A portion of Scottish businesses, about 
29,800, were surveyed and there was a usable response rate of 10.8 % 
(3,232). This represented only 2.3% of all businesses in Scotland. It was clear 
from the survey that some businesses who replied had little knowledge of their 
waste. The cost of a survey would be about £80,000 at present values. 
(2) The information collected by the quarterly licensed/permitted site returns is 
good but only deals with the waste managed. It does not collect any 
information on the producer of the waste and only limited information on its 
geographical origin. Because of possible double counting issues is also not 
possible to get completely accurate figures for the waste produced. 
• Whilst it would be unfair to place too much pf a burden on business it does 
not appear unreasonable to require businesses, particularly larger ones, to 
have a knowledge of their waste and to report this to SEPA. . This would 
complement the good work already carried out by Scottish local authorities in 
increasing waste recycled and reducing waste to landfill. Businesses are part 
of Scottish society and should be expected to contribute towards a zero waste 
Scotland. They contribute over two thirds of the annual waste arisings in 
Scotland. 
• There are a number of ways that the reporting burden could be reduced. For 
example: 
— There could be a de minimus limit under which businesses would not be 
required to report: of the 148,000 businesses in Scotland in 2006 only 6,680 
had 50 or more employees and over 82,500 had less than five. Another 
approach would be to set a limit based on annual turnover in a similar way to 
the packaging waste obligations. The limit could be set to balance the need 
for information with the need to keep the burden on industry to a minimum. 
— SEPA is currently developing an online data collection system for statutory 
returns, through the Operator Data Returns project. Businesses could 
potentially use this system for reporting data to SEPA, eliminating the need to 
create a new data collection system. 
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— An alternative approach for collecting the information could be to carry out 
compulsory business waste surveys on a third of all Scottish businesses 
annually. This would provide sufficient information for SEPA’s needs. 
— A further alternative would be to undertake a root and branch review of the 
Duty of Care system and implement it effectively. 
• SEPA does not consider such a duty to be a burden to business. Businesses 
themselves are likely to benefit in a number of ways from this statutory 
reporting including: 
— identification of cost reduction opportunities through waste minimisation 
and increased recycling; 
— benchmarking their performance against others in their sector; 
— an enhanced image and reputation by being able to prove good 
environmental practice; 
— and improved dialogue with the Government and SEPA; 
— more aware of potential future resource pressures (and risks) arising from 
a rapidly globalising economy; 
— access to education materials/initiatives associated with this obligation. 
SEPA believes that placing a statutory duty on businesses to report on 
the waste they produce would provide the information needed by SEPA 
and its stakeholders, and more importantly help progress towards a zero 
waste Scotland, ultimately improve the environment and make Scottish 
business more profitable and robust in terms of future resource 
pressures. 
• SEPA recognises that the introduction of a new system comes with 
challenges. There will be a need for a promotional campaign aimed at 
publicising the benefits to business. Guidance (written and verbal) will need to 
be available for businesses and on going support will need to be provided. 
There may be initial problems with the quality of returns and with non-returns. 
However, from the SEPA Waste Data team’s experiences in introducing and 
operating the quarterly licensed/permitted waste management site returns 
these can be overcome relatively quickly by supporting the businesses. 
• DEFRA is currently consulting on a proposal to add the requirement to report 
the SIC code of the waste producer to the waste transfer note. If this 
requirement was introduced the SIC code could be requested by a 
licensed/permitted site when waste is transferred for recovery or disposal. 
This would be reported in the returns made by licensed waste management 
facilities to the Environment Agency. 
• This type of system could work in Scotland but would increase substantially 
the workload on both SEPA and the waste management industry, Its main 
strength is that it builds on an established system but there may be some 
reluctance from the waste management industry. SEPA’s Waste Data team 
believes that this methodology could provide the information required but that 
it removes the need for businesses to have knowledge of and be responsible 
for the waste they produce. 
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Proposal 7: Other Measures to encourage Waste Prevention, including 
action on single-use carrier bags. 
Are there any other areas, not covered by this consultation, where 
legislation could be made to increase recycling and promote waste 
prevention? 
SEPA considers that consideration should be given to the following 
additional areas for potential regulatory powers: 
A local tax or levy on disposable and single use products should be 
considered when there are alternatives e.g. disposable picnic ware, razors, 
nappies, and cigarette lighters. This could include single use plastic or paper 
bags. However in this latter case SEPA believes we should see how the 
voluntary code of conduct agreed with national retailers is working prior to 
implementing any such action on carrier bags; 
• Reduced VAT on products that haye a high content of recyclate; 
• Consideration should be given to encourage products to have a built in 5 
year warranty to encourage repair rather than planned obsolescence. We 
again note that this would not be a devolved matter with significant 
implications at an EU level; 
• Repair services should be VAT free; 
• The implementation of landfill bans. SEPA however notes this can be 
addressed with existing powers; 
SEPA considers that resource management is ultimately about materials 
management. As such powers should be developed that could be used to 
require specified materials to be managed in ways that represent the Best 
Practicable Environmental Option (including carbon management benefits). 
General Comments 
Whatever legislation is developed there needs to be a communication plan 
and guidance linked to it. The more engagement and guidance provided the 
better the legislation will be implemented. 
SEPA is disappointed to see that the proposal for direct variable charging for 
waste has been withdrawn from proposals. Householders should equally 
apply to the Polluter Pays principle and be more aware of the impact that their 
wasteful activities have. It seems to be more of political decision to pull this 
option, which is concerning when some difficult and often unpopular political 
decisions need to be made if we are to seriously move Scotland towards a 
Zero Waste society. It is difficult in SEPA’s view to justify the challenging 
recycling targets placed on municipal authorities without the requisite powers 
to change public behaviour. 
The resourcing implications of enforcing legislation also need to be given 
careful consideration and, where possible, SEPA would support the review of 
similar legislation with the other UK administrations that could result in 
consistency of UK legislation and greater environmental benefits. 
SEPA 
3 October 2008 
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SUBMISSION FROM CARRIER BAG CONSORTIUM 

Consultation on Zero Waste Proposals — Analysis of Responses 
You will no doubt be aware of the consultation undertaken by Government 
with specified bodies requesting their views on a range of planned legislative 
measures to implement Zero Waste proposals which have been reported 
upon last month.(December 2008). 
Firstly, it should be brought to your attention that correspondence received on 
behalf of the Cabinet Secretary for Rural Affairs and Environment, Richard 
Lochhead, on 9th January 2009 in response to a letter sent to him on 17th 
October 2008 requesting that the Cabinet Secretary define the term “single 
use” carrier bag. His response makes it abundantly clear that the term “single 
use” should NOT be used as it is clearly inaccurate. 
The UK Government’s own Waste Resource Action Programme (WRAP) 
found that 74% of plastic bags are re-used at least once, and are not single 
use. These are used as pedal bin liners, lunch bags and for multiple uses 
beyond shopping, e.g. collecting dog dirt. “Single use” carrier bags are a very 
rare species indeed. 
One of the proposals, number 7, was specifically targeted to “include action 
on single use carrier bags”, and in the response analysis it clearly states in the 
second bullet point of the main findings that such a proposal received support 
from only a minority of the respondents. Therefore it is clear that the majority 
of the responses are against legislation, yet the subsequent analysis goes on 
to describe in detail the yiews of the minority - now that’s blatant 
misrepresentation and manipulation of the facts. 
In the expanded response analysis on question 7, it, at length, reports upon 
potential legislation and on taxes and levies being applied, despite these 
points being made by an agreed minority of the respondents with, clearly, the 
views of the majority being overlooked and ignored in the fuller context of the 
analysis. Democratically that is out of order and unacceptable if the majority 
rule is to apply. There is NO mention of the INCREASE in waste and 
environmental damage which would result in this proposal being instigated, 
nor the other inevitable consequences of the reduction in use of lightweight 
supermarket carrier bags all of which have been endlessly quantified, 
debated, and dismissed. Parliament has already spent an estimated £2 million 
of public money discussing this issue and concluded that it was not to be 
pursued. Additionally, on the consultation taken on that proposal, at that time, 
over 90 % of the respondents were against a levy or tax on plastic carrier 
bags. 
This is supposed to be a proposal to implement ZERO waste for Scotland, 
and the Minister is well aware (he was a member of the Committee which 
unanimously rejected the proposed Bill to levy charges on plastic bags in 
2006) that lightweight plastic bags that are removed from the public’s use will 
require to be replaced by heavier, bulkier, carbon dioxide emitting, unhygienic, 
filth absorbing and unsanitary substitute bags, which, in turn, will significantly 
increase the waste tonnage generated by carrier bags in Scotland. When will 
this Government realise this make no sense in a Zero Waste proposal? 

  28



    RAE/S3/09/3/14 
  Agenda Item 5 

Furthermore such alternative carrier bags (paper, jute, cotton, polypropylene, 
nylon etc.) all require more transport (estimated at 23,000 extra lorry journeys 
in Scotland annually, spewing out carcinogenic exhaust fumes) to 
manufacture, deliver, store, and these alternative products will take up more 
space in warehouses, shops, and inevitably landfill, where they will create 
more carbon dioxide emissions and more methane emissions than the 
lightweight plastic bags they replace. The UK has signed up to a 20% 
reduction in waste by 2020, with a reduction of 20 % in their carbon dioxide 
emissions in the same timescale. This proposal will increase waste findings 
and increase carbon dioxide emissions and produce significant additional 
environmental damage to our country. Where is the recognition of this 
additional damage to the environment identified and explained? 
Significantly, whilst one paper bag manufacturer (with an inherent biased 
view) was “consulted”, there is no evidence that any request for an opinion 
was made to any of the companies in Scotland who are commercially involved 
in the business of manufacturing or supplying lightweight supermarket plastic 
carrier bags, yet the majority of the respondents were still against making 
legislation in relation to “single use carrier bags”. The public simply do not 
want to be forced into paying for something they currently believe they are 
entitled to when making retail purchases, particularly when they are providing 
free advertising to the retailers. 
The Government should be far more proactively encouraging the public to 
reuse their lightweight plastic carrier bags where hygienically possible, and to 
recycle them in the plethora of disposal units now visible in the forecourts of 
most major supermarkets. Plastic is environmentally easily and economically 
recycled, using less resource than any of the substitute products, and we 
should be encouraging continued use of lightweight bags rather than reducing 
their use which leads to further damage to the environment from substitute 
products. 
CBC Scotland 
14 January 2009 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

PETITIONS 1047 AND 1081 
 

Note by the Clerk 
 

Introduction 
 
1. On 18 November 2008 the Public Petitions Committee (PPC) agreed to 

refer petitions PE1047 and PE1081 to this Committee, recommending that 
this Committee takes the issues raised in these petitions into account 
within any future scrutiny of the Scottish Government’s forthcoming marine 
bill.  Given that both petitions relate to the marine environment the PPC 
considered both of these petitions together.  

 
PE1047 
2. Petition 1047 was lodged on 19 March 2007 by Mark Carter on behalf of 

the Hebridean Partnership.  It calls on the Scottish Parliament to consider 
and debate the failure of the existing coastal and marine national 
park/marine environment protection process and the extent to which such 
failure is due to pressure from those individuals and industries which have 
a vested affiliated or commercial interest.   

 
PE1081 
3. Petition 1081 was lodged on 8 October 2007 by Ronald Guild calling on 

the Scottish Parliament to urge the Scottish Executive to seek a UK-wide 
reappraisal of all government, local authority and NGO maritime and 
maritime air space responsibilities and organizations, taking into account 
EU and International Maritime Organization contexts and world-wide best 
practice.   
 

Background 
 
4. SPICe has produced briefing notes for each petition which are attached at 

Annexe A. 
 
5. The Scottish Executive published Seas the Opportunity: A Strategy for the 

Long Term Sustainability of Scotland’s Coasts and Seas in August 2005, 
aimed at providing for “clean, healthy, safe, productive and biologically 
diverse marine and coastal environments, managed to meet the long-term 
interests of nature and people”. 

 
6. Additionally, in June 2005 the Executive announced its plans to create a 

coastal and marine national park in 2008.  In March 2006 Scottish Natural 
Heritage submitted its advice to Scottish Ministers on governance and 
candidate areas and a consultation on the proposal closed in January 
2007.  The summary of consultation responses showed that, in principle, 
72% of respondents supported the establishment of a new Coastal and 
Marine National Park.  However, the Scottish Fishermen’s Federation 
stated that “no clear benefits of a marine national park have been properly 
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explained and therefore does not believe it would deliver any particular 
advantages”.   

 
7. The former Environment and Rural Development Committee held an 

inquiry into the Marine Environment, and published its report in March 
2007.  This stated that: 

 
 “The Committee considers that the current regulatory framework is too 

complex to allow coherent governance of the marine environment and 
recommends that it should be simplified.  The Committee recommends 
that the Executive should take steps towards achieving a single 
integrated regulatory system for all marine activities in Scotland.  The 
Executive should ensure that this is properly integrated with regulation 
at UK Government level so that some of the complex overlaps and 
divisions between jurisdictions are resolved”. 

 
8. In May 2007 the Cabinet Secretary for Rural Affairs and Environment 

announced that the creation of a coastal and marine national park in 
Scotland was not a priority for the new administration but that a simpler 
legislative framework for the seas was.  In June 2007 the Cabinet 
Secretary announced that a Scottish marine bill would deliver a simpler 
regulatory system for the marine environment, more action on marine 
nature conservation, a strategic national approach, and greater local 
control over marine and coastal areas.   

 
PE1047 
9. The petitioner believes that commercial organisations and individuals with 

vested interests appear to be undermining the development of the Coastal 
and Marine National Park/Marine Environmental Protection in Scotland.  
The petitioner states that the bill “has the potential to radically transform 
outdated and weak marine legislation and this could be the greatest 
change to the marine environment for several generations.  However, in 
order to enable this transformation for our future and that of future 
generations, all relevant stakeholders must have access to these forums, 
ensuring that these forums represent all interested parties on an equal 
footing.” 

 
10. In a letter to the PPC in response to the petition, the Scottish Government 

stated that “a Scottish marine bill will deliver environmental protection 
within a system that promotes sustainable economic growth.  A new 
system of Marine Planning will seek to integrate planning for coastal and 
marine development in Scottish waters and take account of ecosystems.”  
The letter also referred to the creation of a Coastal and Marine National 
Park (CMNP) saying “no area would be designated as a CMNP without 
local consultation and scrutiny of more detailed proposals.” 

 
PE1081 
11.  The petitioner is seeking a comprehensive analysis of all the UK’s present 

maritime responsibilities, organisations, assets and manpower.  In 
response to the proposals set out in the Scottish marine bill, the petitioner 
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states that “the Scottish Government deserves credit for highlighting the 
importance of bio-diversity, sustainability and scientific data.”  However, 
the petitioner has raised concerns that the bill “focuses almost exclusively 
on the environmental aspects. This is at a time when the whole trend in 
most other maritime countries and organisations, like the EU and IMO, is 
towards internal, inter-state and international integration of Agencies.”    
He explains that the coastguards of Germany, the Netherlands, Norway 
and the USA are examples of where legislation enables single or joint 
agencies to cover the whole range of maritime concerns in addition to 
environmental concerns.  

 
12. Some of the concerns raised in this petition refer to matters which are 

reserved under Schedule 5 of the Scotland Act, including: defence; 
navigation; and safety at sea (Maritime and Coastguard Agency).  These 
issues will be outwith the scope of the Scottish Government’s forthcoming 
marine bill. 

 
13. In response to the issues raised in the petition in a letter to the PPC the 

Scottish Government acknowledged that the petitioner is seeking to 
address matters which are both devolved and reserved but said “we 
support in principle the notions of more joined-up working between 
agencies responsible for marine matters and less specialism and more 
integration.  The new marine management frameworks that will be created 
through the marine bills at the Scottish Parliament and Westminster 
provide opportunities for more joined-up delivery and new organisations 
will be tasked with co-ordinating delivery.” 

 
14. The petitioner has submitted a letter voicing concerns that the SPICe 

briefing does not fully encompass the breadth of issues raised in the 
petition and asking for a review of the briefing.  SPICe has responded 
explaining that the briefing paper on the marine bill will cover the bill as a 
whole and will therefore cover the issues raised in the petition that are 
included within the bill.  A copy of the petitioner’s letter, and the response 
from SPICe, is attached at Annexe B. 

 
15. The petitioner has also submitted a number of follow up letters detailing 

further concerns.  These are available from the Clerks on request. 
 
Consideration to date 
 
16. In October 2007 and February 2008 the PPC wrote to the Scottish 

Government to seek a response to the issues raised in these petitions 
including to provide further information on issues relating to the 
management of the coastal and marine environment; plans for a Scottish 
marine bill; and the EU integrated maritime policy.  Copies of the Scottish 
Government responses and further correspondence from the petitioners 
are attached at Annexe C.    
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Marine bill 
 
17. The Scottish Government’s consultation on the proposed marine bill 

closed in October 2008.  The bill is expected to be introduced to the 
Scottish Parliament this coming spring and it is anticipated that this 
Committee will lead in the scrutiny of the bill at Stage 1.  The bill proposes 
a new legislative and management framework for the delivery of 
sustainable economic growth in the marine environment, with proposals 
relating to creating a stable investment environment, reducing the 
regulatory burden, nature conservation, and improving our understanding 
of the seas with delivery through a Scottish marine management 
organisation, Marine Scotland. 

 
Recommended action 
 
18. Given the relevance of both petitions subject matter to the proposals set 

out in the Scottish Government’s upcoming marine bill, the Committee is 
invited to agree to take into consideration the devolved issues raised in the 
petitions during any future scrutiny of the bill at Stage 1.  This would 
include treating the petitions as written evidence on the bill and writing to 
the petitioners inviting them to submit further written evidence in response 
to the specific issues raised in the bill.  Should the Committee agree to this 
course of action, it may wish to close its formal consideration of the petition 
on this basis. 
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ANNEXE A 
 

SPICe Briefing for the Public Petitions Committee 
 
Petition Number: PE1047
 
Main Petitioner: Mark Carter, on behalf of Hebridean Partnership 
 
Subject: Calling on the Parliament to consider and debate the failure of the 
existing coastal and marine national park/marine environmental protection 
process and the extent to which such failure is due to pressure from those 
individuals and industries which have a vested affiliated or commercial 
interest. 
 
Background 
 
The Scottish Executive published Seas the Opportunity: A Strategy for the 
Long Term Sustainability of Scotland's Coasts and Seas in August 2005.  Its 
vision was for “clean, healthy, safe, productive and biologically diverse marine 
and coastal environments, managed to meet the long-term interests of nature 
and people”. 
 
Additionally, in June 2005 the Executive announced its plans to create a 
coastal and marine national park in 2008.  In March 2006 Scottish Natural 
Heritage submitted its advice to Scottish Ministers on governance and 
candidate areas and a consultation on the proposal closed in January 2007. 
The summary of consultation responses showed that, in principle, 72% of 
respondents supported the establishment of a new Coastal and Marine 
National Park.  However, the Scottish Fishermen’s Federation stated that “no 
clear benefits of a marine national park have been properly explained and 
therefore does not believe it would deliver any particular advantages”. 
 
Scottish Government Action 
 
In May 2007, Richard Lochhead MSP, the Cabinet Secretary for Rural Affairs 
and Environment, announced that the creation of a coastal and marine 
national park in Scotland was not a priority for the new administration but that 
a simpler legislative framework for the seas was.  In June 2007 the Cabinet 
Secretary announced that a Scottish Marine Bill would deliver a simpler 
regulatory system for the marine environment, more action on marine nature 
conservation, a strategic national approach, and greater local control over 
marine and coastal areas.  The following PQ is relevant: 
 

S3W-1875 - Sarah Boyack (Edinburgh Central) (Lab) (Date Lodged 
3 July 2007): To ask the Scottish Executive when it intends to 
announce its position on the previous administration’s (a) commitment 
to set up a working group of stakeholders and officials to consider 
marine national parks and (b) request to local enterprise companies to 
consider the economic impact of setting up marine parks, in 
accordance with their remits. 
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Answered by Richard Lochhead (23 July 2007): I recognise that the 
initial consultation by the previous administration highlighted the need 
for further work in addressing significant concerns raised about 
proposals to establish a coastal and marine national park.  

I am currently considering how and when we will make progress in 
relation to this work and in the wider context of the management of our 
marine environment. 

Scottish Parliament Action 
 
The former Environment and Rural Development Committee held an inquiry 
into the Marine Environment, and published its report in March 2007.  This 
stated that:  
 

The Committee considers that the current regulatory framework is too 
complex to allow coherent governance of the marine environment and 
recommends that it should be simplified. The Committee recommends 
that the Executive should take steps towards achieving a single 
integrated regulatory system for all marine activities in Scotland. The 
Executive should ensure that this is properly integrated with regulation 
at UK Government level so that some of the complex overlaps and 
divisions between jurisdictions are resolved.   

 
 
Alasdair Reid 
Senior Research Specialist 
11 October 2007 

 
SPICe briefing for the Public Petitions Committee 

 
Petition Number: PE 1081
 
Main Petitioner: Ronald H Guild 
 
Subject: Calls on the Parliament to urge the Scottish Executive to seek a UK-
wide reappraisal of all government, local authority and NGO maritime and 
maritime air space responsibilities and organizations, taking into account EU 
and International Maritime Organization contexts and world-wide best 
practice. 
 
Background 
 
Governance of the marine environment and shipping are subject to numerous 
international agreements and commitments. There are a number of EU laws 
which apply.  The devolution position is complicated. Scotland is defined as 
including the land and territorial waters to 12 nautical miles1, but Scottish 
Ministers regulate fisheries and renewable energy beyond these limits.  There 

                                                 
1 Territorial Seas Act 1987 (c49). See also s126 of the Scotland Act 1998 
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are over 50 UK and Scottish statutes, and an array of secondary legislation, 
which regulates the use of the marine environment.  Devolved and reserved 
responsibilities include: 
 
Devolved Reserved by Schedule 5 of 

Scotland Act 1998 (c.46) 
Nature conservation (to 12nm) 
Licensing deposits in the sea (except 
oil and gas), coast protection works 
(to 12nm) 
Renewable energy in the Scottish 
Renewables Zone (similar in extent to 
Scottish Fisheries Zone) 
Pollution control (from land) 
Cultural heritage (within 12nm) 
Tourism 
Ports 
Planning (on coastline and 
aquaculture up to 12nm) 

Nature conservation (beyond 12nm) 
Oil and gas 
Subsea cabling for telecoms 
Shipping and navigation 
Safety at sea (Maritime and 
Coastguard Agency) 
Defence 

 
The Maritime and Coastguard Agency is key to implementing UK maritime 
policy.  It is responsible for co-ordinating search and rescue at sea, checking 
that ships meet UK and international safety rules, and preventing coastal 
pollution. 
 
Under international law, the notion of a country's sovereign airspace 
corresponds with the maritime definition of territorial waters.  Airspace not 
within any country's territorial limit is considered international.  UK Airspace is 
divided into 2 main areas, known as Flight Information Regions (FIR); the 
Scottish FIR, and the London FIR.  Responsibility for these lies with three 
centres. The London Area and Terminal Control Centre at West Drayton, The 
Scottish Oceanic and Area Control Centre at Prestwick, and the Manchester 
Area Control Centre, at Manchester Airport. 
 
Action on marine and maritime policy 
 
In October 2007, the European Commission adopted a Communication 
setting out its vision for an Integrated Maritime Policy for the EU.  This lists a 
range of actions ranging from maritime transport to the competitiveness of 
maritime businesses, employment, scientific research, fisheries and the 
protection of the marine environment. 
 
At UK level, DEFRA has consulted on its proposals for new marine legislation 
to cover the following areas: fisheries management and marine enforcement; 
coastal and estuary management; marine spatial planning; licensing marine 
activities; marine nature conservation; and establishing a Marine Management 
Organisation.  DEFRA’s proposals are not intended to affect devolved 
matters, and a draft Marine Bill is expected early in 2008. 
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In June 2007 the Cabinet Secretary announced that a Scottish Marine Bill was 
forthcoming, and that it would deliver a simpler regulatory system for the 
marine environment, more action on marine nature conservation, a strategic 
national approach, and greater local control over marine and coastal areas.  
The following PQ is relevant: 
 

S3W-4593 - Christine Grahame (South of Scotland) (SNP) (Date 
Lodged 25 September 2007): To ask the Scottish Executive what 
plans it has to establish a marine management organisation to control 
human activity out to the boundary of international waters. 
 
Answered by Richard Lochhead (17 October 2007): As I have 
already indicated to the Parliament, I am committed to bringing forward 
Scottish marine legislation and to consult on this issue. As part of this 
process, I am considering the range of options for improved delivery of 
public sector activities on the marine environment, including the 
establishment of a marine management organisation. 

 
Parliament Action 
 
Committees of the Scottish Parliament have inquired into activities such as 
fishing and renewable energy; and the Parliament has also passed legislation, 
such as the Nature Conservation (Scotland) Act 2004 which affects the 
marine environment.  The former Environment and Rural Development 
Committee held an inquiry into the Marine Environment, and published its 
report in March 2007.  This stated that:  
 

The Committee considers that the current regulatory framework is too 
complex to allow coherent governance of the marine environment and 
recommends that it should be simplified. The Committee recommends 
that the Executive should take steps towards achieving a single 
integrated regulatory system for all marine activities in Scotland. The 
Executive should ensure that this is properly integrated with regulation 
at UK Government level so that some of the complex overlaps and 
divisions between jurisdictions are resolved.   

 
Alasdair Reid 
Senior Research Specialist 
22 October 2007 
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ANNEXE B 
 

Letter from Petitioner about SPICe briefing for PE1081 
 

PETITION 1081 — SPICE BRIEFING 
 
Reference the above, the following concerns are drawn to your attention:- 
 
a) Both the UK and Scottish Marine Bills are largely concerned with the many 
legislative aspects of the Environment. Of course these are extremely 
important and your Briefing to the Committee merely seems to reflect this 
pattern and not the breadth of the petition. A marked copy is enclosed as the 
easiest way to emphasize the point. 
 
b) The trouble is that this Petition does not fit neatly into the remit of any 
single Committee, Nor, for that matter, can it be dealt with by the Scottish 
Government alone. The exclusive repetition of the environmental aspect in the 
Briefing is therefore in danger of shaping the Petition into a mould where it 
does NOT belong. 
 
c) The fact that the initial wording of the petition is limited to one grammatical 
sentence makes it extremely difficult to encompass all aspects of a 
complicated issue like ‘Maritime Responsibilities’. 
 
d) An immediate effort to fill the gap was made on Page One under the 
heading of ‘Action Taken...’.  Specific articles were listed. ‘The UK has tended 
merely to multiply the number of ‘single mission’ Agencies with their own 
legislation rather than rationalize.’ 
 
e) The following sections of the Petition (‘Additional Information’ and 
Comments to Stimulate On-Line Discussion’) again underline its breadth. It is 
not just the nature, details and level of regulations and legislation which 
matter. It is also the scope, command and control, manpower and ‘equipment’ 
of those responsible for day to day implementation. That covers International 
Organizations, National Governments, Local Authorities and NGO’s and 
Private Concerns. 
 
f) Much of Paragraph ‘e’ above also applies to Airspace. 
 
g) Comparisons were made with Holland, Norway, the US and other countries 
where highly effective, inter-departmental, multi-mission systems operate. 
 
With the virtual omission of any references particularly to the points in 
paragraphs ‘e’, ‘f’ and ‘g’ above, a review of the Briefing seems necessary 
before it goes to the RAE Committee. 
 
R. H. Guild 
14/01/09 
 
Copies:- The First Minister - The Petitions and RAE Committees. 
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[Clerk’s Note: the underlined text is the text the petitioner is querying] 
 

SPICe Briefing for the Public Petitions Committee 
Petition Number: PE 1081 
Main Petitioner: Ronald H Guild 
Subject: Calls on the Parliament to urge the Scottish Executive to seek a UK-
wide reappraisal of all government, local authority and NGO maritime and 
maritime air space responsibilities and organizations, taking into account EU 
and International Maritime Organization contexts and world-wide best 
practice. 
Background 
Governance of the marine environment and shipping are subject to numerous 
international agreements and commitments. There are a number of EU laws 
which apply. The devolution position is complicated. Scotland is defined as 
including the land and territorial waters to 12 nautical miles but Scottish 
Ministers regulate fisheries and renewable energy beyond these limits. There 
are over 50 UK and Scottish statutes, and an array of secondary legislation, 
which regulates the use of the marine environment.  Devolved and reserved 
responsibilities include: 

Devolved  Reserved by Schedule 5 of 
Scotland Act 1998 .46) 

Nature conservation (to l2nm) 
Licensing deposits in the sea (except 
oil and gas), coast protection works (to 
12nm)  
Renewable energy in the Scottish 
Renewables Zone (similar in extent to 
Scottish Fisheries Zone) 
Pollution control (from land)  
Cultural heritage (within l2nm) 
Tourism 
Ports 
Planning (on coastline and aquaculture 
up to l2nm 

Nature conservation (beyond l2nm) 
Oil and gas  
Subsea cabling for telecoms 
Shipping and navigation 
Safety at sea (Maritime and 
Coastguard Agency) 
Defence 

 
The Maritime and Coastguard Agency is key to implementing UK maritime 
policy. It is responsible for co-ordinating search and rescue at sea, checking 
that ships meet UK and international safety rules, and preventing coastal 
pollution. 
Under international law, the notion of a country’s sovereign airspace 
corresponds with the maritime definition of territorial waters. Airspace not 
within any country’s territorial limit is considered international. UK Airspace is 
divided into 2 main areas, known as Flight Information Regions (FIR); the 
Scottish FIR, and the London FIR. Responsibility for these lies with three 
centres. The London Area and Terminal Control Centre at West Drayton, The 
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Scottish Oceanic and Area Control Centre at Prestwick, and the Manchester 
Area Control Centre, at Manchester Airport. 
Action on marine and maritime policy 
In October 2007, the European Commission adopted a Communication 
setting out its vision for an Integrated Maritime Policy for the EU. This lists a 
range of actions ranging from maritime transport to the competitiveness of 
maritime businesses, employment, scientific research, fisheries and the 
protection of the marine environment.
At UK level, DEFRA has consulted on its proposals for new marine legislation 
to cover the following areas: fisheries management and marine enforcement; 
coastal and estuary management; marine spatial planning; licensing marine 
activities; marine nature conservation; and establishing a Marine Management 
Organisation. DEFRA’s proposals are not intended to affect devolved matters, 
and a draft Marine Bill is expected early in 2008. 
In June 2007 the Cabinet Secretary announced that a Scottish Marine Bill was 
forthcoming, and that it would deliver a simpler regulatory system for the 
marine environment more action on marine nature conservation, a strategic 
national approach, and greater local control over marine and coastal areas. 
The following PQ is relevant: 

S3W-4593 - Christine Grahame (South of Scotland) (SNP) (Date 
Lodged 25 September 2007): To ask the Scottish Executive what plans it 
has to establish a marine management organisation to control human 
activity out to the boundary of international waters. 
Answered by Richard Lochhead (17 October 2007): As I have already 
indicated to the Parliament, I am committed to bringing forward Scottish 
marine legislation and to consult on this issue. As part of this process, I am 
considering the range of options for improved delivery of public sector 
activities on the marine environment including the establishment of a 
marine management organisation. 

Parliament Action 
Committees of the Scottish Parliament have inquired into activities such as 
fishing and renewable energy; and the Parliament has also passed legislation, 
such as the Nature Conservation (Scotland) Act 2004 which affects the 
marine environment. The former Environment and Rural Development 
Committee held an inquiry into the Marine Environment, and published its 
report in March 2007. This stated that: 

The Committee considers that the current regulatory framework is too 
complex to allow coherent governance of the marine environment and 
recommends that it should be simplified. The Committee recommends that 
the Executive should take steps towards• achieving a single integrated 
regulatory system for all marine activities in Scotland. The Executive 
should ensure that this is properly integrated with regulation at UK 
Government level so that some of the complex overlaps and divisions 
between jurisdictions are resolved. 
 

 11



RAE/S3/09/3/15 
Agenda Item 6 

SPICe response to petitioner’s letter about SPICe briefing for PE1081 
 
SPICe has received a letter from R.H. Guild about the briefing on petition 
1081, and has examined the issue in some detail.  
 
SPICe produces short petition briefings to provide background to the 
subject matter of petitions and an overview of the main issues with which 
the petition is concerned.  Petitions briefings do not attempt to assess the 
merits, or otherwise, of a petition but are intended to help the Public 
Petitions Committee and other committees to make an informed decision 
on the handling of the petition. SPICe research briefings, for example, deal 
with subjects in much greater depth.  
 
Petition 1081 relates to a wide variety of maritime issues, although the 
main issue of concern is not immediately clear from the petition itself.  
However, in light of the letter and background material it seems that the 
petition is specifically concerned with issues such as shipping, aviation, 
insurance, offshore energy, ports, security and disasters, and 
organisations managing these activities.  
 
As R.H. Guild says, the SPICe briefing uses the word "environment" 
repeatedly. However, in many cases this does not merely refer to the 
natural environment as the petitioner implies, but the entire marine 
environment in its widest sense.  
 
The Marine Bill will be introduced to the Scottish Parliament in April, and 
will deal with some of the issues of concern to the petitioner. SPICe 
briefings will be produced to cover the issues in the Bill, and will therefore 
cover those issues in the petition that are included within the Bill. SPICe is 
always, of course, happy to produce any other briefings as required by the 
committee.  
 

 
SPICe  
21st January 2009 
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ANNEXE C 
 

Letter from Scottish Government to Public Petitions Committee 
 
Consideration of Petition PE 1047 
 
Thank you for your letter of 24 October 2007 on the above to Betty Morgan, 
Committee Liaison Officer, seeking a response from the Scottish Government. 
 
I read with interest the Official Report of the Committee’s meeting on 23 
October 2007 and am providing an update on issues relating to the 
management of the coastal and marine environment, as requested by the 
Committee, as well as comments on the petition. 
 
The petition by Mark Carter, on behalf of the Hebridean Partnership, refers to 
the previous administration’s consultation on proposals for Scotland’s first 
Coastal and Marine National Park and the supporting information makes 
reference to the National Parks (Scotland) Act 2000. 
 
The National Parks (Scotland) Act 2000 makes clear that the aims of National 
Parks in Scotland are: 
 

(a) to conserve and enhance the natural and cultural heritage of the area; 
 
(b) to promote sustainable use of the natural resources of the area; 
 
(c) to promote understanding and enjoyment (including enjoyment in the 

form of recreation) of the special qualities of the area by the public; and 
 
(d) to promote sustainable economic and social development of the area’s 

communities. 
 

The consultation undertaken by the previous administration identified support 
in principle for a Coastal and Marine National Park but also highlighted 
concerns relating to the economic impact of a Park on fisheries, aquaculture 
and tourism businesses. The summary of responses to the consultation can 
be found at http://www.scotland.gov.uk/Publications/2007/04/17092536/0. 
 
Following the public consultation the Scottish Government has decided that 
there is a need to consider the wider legislative framework in relation to the 
marine environment before making decisions on the way forward. 
 
The Scottish Government has committed to bringing forward dedicated marine 
legislation to ensure the sustainable management of our coasts and seas. I 
anticipate that will include proposals for a system of marine planning that 
includes a local or regional level. As set out in the Government’s Programme 
for Scotland, this will involve consultation with all relevant interests on 
proposals. Proposals for a coastal and marine national park will be revisited 
once this wider legislative framework has been considered. 
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I do not share the view of the petitioner that the existing coastal and marine 
national park process under The National Parks (Scotland) Act 2000 has 
failed. The fact of the matter is that the need to simplify the complex 
regulatory system for the marine environment is seen to be a higher priority in 
the short term. 
 
In the meantime, the Local Coastal Partnerships are making an important 
contribution to the management of our coastal and marine environment and 
pilots in the Firth of Clyde, Shetland and Sound of Mull are testing new 
approaches to marine spatial planning as part of the Scottish Sustainable 
Marine Environment Initiative (SSMEI). 
 
I hope this information is a helpful update on issues relating to the 
management of the coastal and marine environment. 
 
RICHARD LOCHHEAD 
30 November 2007 
 

 
Letter from Petitioner to Public Petitions Committee 

 
Petition PE 1047 
 
Thank you for your email dated the February and concern with the Ministers 
reply being delayed from November. If it helps we often find that responses 
take at least two months from these Departments if not longer. 
 
Summary 
The Hebridean Partnership’s Petition highlights problems facing 
members of the general public, mainly in rural areas and their inability to 
openly discuss marine issues without fear of retribution from the 
commercial sectors, namely fishing and aquaculture industries. The 
Petition also highlights problems of elected members failing to disclose 
“close ties” with commercial sectors, especially fishing and aquaculture 
industries. Some media groups also own publications which are aimed 
at the fishing and aquaculture industries, this in effect, prevents “free 
speech” and creates a false conception, especially in rural and island 
locations. A “bottom-up” approach is suppressed by a few dominant 
Civil Servants. Scotland appears unsurpassed with its publications 
covering marine issues but in reality little protection is actually seen in 
the marine environment. 
 
Problems with Processes 
The situation which surrounds our petition is complicated as it refers to 
several government led processes such as Special Areas of Conservation 
Management Forums and the Coastal and Marine National Park (CMNP) 
process as stated by the Minister in his letter dated 30 November. 
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CMNP given as an example 
The CMNP process was merely highlighted as the most recent example of 
ongoing problems associated with marine environmental protection. If there 
has been some confusion, we apologise but these problematic processes 
have been ongoing for the last five years that the Hebridean Partnership is 
aware, and probably longer. 
  
Summary of Petition 
In our summary of the Petition we state: “.../Marine Environmental Protection 
process is currently failing due to undue pressure from those individuals and 
industries, which hold a vested commercial/affiliated interest.” It is the failing 
process that is of much concern, we feel that whatever the process; CMNP, 
Marine Bill etc. it is the process that will affect the outcome of any marine 
environmental protection while the status quo exists. The current situation in 
Scotland is heavily influenced by commercial fishing and aquaculture 
associations, many owned by multi-national companies. 
 
Biased Media 
This influence does not stop at the commercial sector utilising the seas 
resources, we have found that media conglomerates which produce “fishing 
and aquaculture” publications apparently sensor or promote articles which 
favour their own related interests. 
 
Status Quo 
The Minister rightly states that the CMNP process was part of the previous 
government, we surmise that whatever the process, the commercial status 
quo will adversely affect the outcome of any marine environmental process. 
The allegiance seen during the last election process between a fishing 
association and an SNP, MSP, is an example. Another MSP had previously 
held an honorary position within a major fishing association and failed to notify 
his electorate. 
 
There’s Plenty of Room for the Environment & Commercial Sectors 
The Hebridean Partnership feel that the apparent trend towards commercial 
sectors is misplaced and that if we are to maintain or expand on our current 
bio-diversity levels and maintain or increase our fish stocks then future marine 
environment initiatives must depart from the current processes of, ‘fish it while 
we can” and “produce by the cheapest possible means” culture. As these 
methods are not sustainable. Scotland has an immense sea area, greater 
than that of its land; sustainable utilisation of the seas resources can co exist 
with maintaining or improving the environmental conditions which sustains a 
vitally import tourist market. 
 
Protection and promotion of the natural environment is the big revenue 
provider especially for rural and remote areas. It should also be noted that 
the CMNP was never just about protection, but also about green tourism 
promotion. These abuses to our marine environment have an adverse knock-
on effect to other important industries in Scotland. 
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The Hebridean Partnership believe that people are part of the equation and 
that sustainable harvesting and farming can exist in relative harmony without 
adversely affecting the natural environment. Currently we still have a culture 
that sees the so called environmentalists as some soft of “Green Welly” 
brigade, limes have changed, unfortunately, Scotland’s old fashioned 
administration of the natural environment has not. 
 
One potential route 
We supported the CMNP process, as it was the only available legislation at 
that time capable of producing any type of sustainable, environmentally 
friendly process of utilising the seas resources then and in the future. The 
current direction towards a Marine Bill may be advantageous holistically but 
only if not perturbed by the current powerful commercial sectors in place that 
uprooted the CMNP process. 
 
We are fortunate to live in a democracy but members of the general public felt 
uneasy or unable to voice freely during the CMNP debate in fear of 
retributions from the commercial sectors in rural locations. We fear that if this 
influence is not improved any future marine initiatives will be subject to the 
same adverse commercial pressures. 
 
Yes Minister 
Shortcomings were experienced within the management processes regarding 
the marine environment of the last government. We are still in the same 
situation, on the whole it is the same civil servants who advised the last 
Minister that advise the new Minister. The outgoing government had a 
Minister for Fisheries, whilst his Deputy was responsible for the environment; 
a clear indication of where loyalties lay. In the past we have experienced that 
a limited number of officials albeit in government or government led agencies, 
some financially linked with local councils, whether wilfully or unintentionally 
blocked access to groups like our own, to marine management groups. The 
very groups intended for the stakeholders and those that may be responsible 
for the future direction of “overseeing” our marine systems. 
 
Another example: SSMEI 
Used here, as another example, is the Scottish Sustainable Marine 
Environment Initiative (SSMEI) as mentioned by the Minster in his letter. This 
example is particularly relevant as only last week at a meeting held in Oban of 
the Argyll Marine Management Forum, where Special Areas of Conservation 
(SACs), SSMEI, Inshore Fisheries Groups (IFGs) and the current status of 
proceedings with the proposed Marine Bill were discussed by members of 
local council, government agencies and government officials. 
 
At this meeting the question was raised to all three administrations; council, 
SNH and Marine Directorate, that members of the Hebridean Partnership had 
been excluded from the very same meetings that were intended to allow open 
public debate with stakeholders, the desirable “bottom-up approach”. 
 
Using the example of SSMEI, it was indicated that the Hebridean Partnership 
had been involved from the outset with the SSMEI process, attending 
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conferences and submitting consultations supporting the SSMEI concept. We 
went further, when it became apparent that the Sound of Mull Project was 
faltering we wrote to the current Minister stating our concerns, we were given 
assurances that the scheme would still to go ahead in the Sound of Mull. 
Once the project became established we indicated our interest to be involved, 
we were not invited to the meetings or as with most other groups, we were not 
interviewed by the project staff. Despite several verbal requests and written 
concerns from our members the Hebridean Partnership have still not been 
invited to the SSMEI meetings. 
 
Excluded 
The Chairman of the Argyll meeting Cllr. Marshall supported our request and 
in a recent email stated his surprise as to why we were not included. Currently 
we have been excluded from three separate categories of seal management 
meetings, we have been excluded from the SSMEI Sound of Mull Project and 
we have been omitted from the current Minister’s Marine Bill Task Force. 
 
Enforcement Concordat 
While we fully understand the problems relating to numbers at meetings, 
Hebridean Partnership represents one of the very few organisations which 
has no vested interests, we are a local group which has spread into the 
national arena. It is however the same civil servants at each juncture that 
appear to oppose our attendance. Hebridean Partnership feels that we have 
and are being discriminated against. We also feel that the Enforcement 
Concordat has failed to be enforced and the Concordat’s wording, 
Reasonable, Transparent, Proportionate and Defensible has been in short 
supply or not adhered to. It appears that council officials, often working under 
the auspices of SNH, government agencies and government departments 
“hand pick” members to attend specific meetings effectively determining the 
potential outcomes. Once chosen, and it is often polarised towards the 
commercial sectors it appears that the group can then choose who to admit or 
not; this is not democratic and we doubt the legality of these actions. 
 
Possible reasons for exclusion 
The Chairman at the Argyll Marine Management Forum asked us if there were 
a possible reason for our exclusion. We feel the reason is clear; during the 
SAC Management Forum meetings we produced evidence including video of 
damage done by scallop dredging. The numbers of people present at these 
meeting who wished to see the current legislation applied had always been 
small. On one occasion the then Head of Inshore Fisheries Division stated 
that she had the “ear of the Minister” and that there would be no restriction to 
scallop dredging in the SAC. We remonstrated at these meetings, but those in 
positions to act did nothing. We wrote to the Deputy Minister informing him of 
our concerns, but no action was taken. The only option left was to take our 
complaint to the European Commissioner for the Environment. We feel that 
this action was justified as the complaint was upheld; the EC issued al Letter 
of Formal Notice to the UK Government. Scallop dredging is now prohibited in 
two SACs. The shooting of seals issue which was included within our 
complaint is still outstanding. 
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Offer to talk 
The last Minister stated that he was too busy to meet with us, we thought that 
a meeting would give an opportunity to discuss first hand of the actual 
occurrences, rather than purported events. We congratulate the new Minister 
on his appointment and for his moves towards addressing the current 
shambolic situation which surrounds Scottish marine legislation. We would 
welcome an opportunity to discuss these outstanding issues with the Minister, 
but sometimes we feel that he doesn’t even get to see our letters. 
 
Talk the talk 
Scotland is a world leader on producing documents, papers and reports which 
cover the marine environment, in reality however, little of what has been 
published actually materialises where it counts, in the marine or maritime 
locale. 
 
Restricted consultation 
We would however urge the Minister to reconsider our membership to 
important meetings relating to our marine environment. In his letter dated the 
30 November the Minister states, “this (the Governments Programme) will 
involve consultation with all relevant interests on proposals “, but if 
membership to these gatherings is restricted, biased towards commercial 
enterprise, then the future remains bleak for our marine environment. 
 
Time restraints 
Please forgive this somewhat long reply but given the time restraints we have 
been unable to shorten it. This problem is long standing and complex, we 
would be happy to answer any questions that the Petitions Committee may 
have or to further explain any of the existing problems. 
 
No change, No protection! 
The anthropogenic processes intended to influence Scotland’s marine and 
maritime environments have been long, numerous and drawn out. Still no 
actual legislation has been set in place to protect our eco-systems; the use of 
the Precautionary Principle has rarely been used in the interim. We are 
concerned with just how much of our biodiversity we are going to loose before 
the government acts...which ever government! 
 
Concerns 
To reflect however, the concerns of the Hebridean Partnership remain: 
“Marine Environmental Protection process is currently failing due to undue 
pressure from those individuals and industries, which hold a vested 
commercial/affiliated interest.” 
 
Mark Carter  
Chairman  
Hebridean Partnership  
3 February 2008 
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Letter from Scottish Government to Public Petitions Committee 
 
Thank you for your letter of 21 February to Betty Morgan regarding 
consideration of petitions PE1047 and PE1081. You requested a response by 
26 September in advance of the Committee’s meeting on 18 November. I am 
sorry for the late reply. 
 
You requested a written response to the specific issues raised in the petitions, 
the relevant action the Scottish Government is taking to address these, 
including what the Government’s intentions are for what will go into the Marine 
Bill and how that will be relevant to the issues raised in the petitions. This 
information is provided separately for each petition because they appear to 
raise different issues. 
 
PE1047 
 
Petition PE1047 refers to the consultation by the previous administration on 
proposals for a Coastal and Marine National Park (CMNP). The consultation 
responses highlighted support in principle for a park at the national level but 
concerns expressed included the economic impact on fisheries, aquaculture 
and tourism businesses. The Scottish Government has no objection in 
principle to a CMNP where there is local support but wishes to address the 
wider issue of effective marine regulation first. 
 
To achieve this the Scottish Government has conducted a consultation on 
Scotland’s first marine bill: Sustainable Seas for All.  A group of key 
stakeholders (the Sustainable Seas Task Force) developed proposals for the 
public consultation that began on 14 July 2008. The proposals put forward for 
consultation comprise a new legislative framework to improve management of 
Scotland’s marine environment. 
 
A Scottish Marine Bill will deliver environmental protection within a system that 
promotes sustainable economic growth. A new system of Marine Planning will 
seek to integrate planning for coastal and marine development in Scottish 
waters and take account of ecosystems. Other proposals include streamlined 
licensing and a new power for Scottish Ministers to designate Marine 
Protected Areas to further safeguard our seas and protect nationally important 
features. A new administrative body, Marine Scotland, will lead delivery. 
 
The consultation closed on 06 October 2008 and written responses have so 
far been received from over 250 sources. In addition, five campaigns were run 
from three different sources (including Scottish Environment LINK, Advocates 
for Animals and Animal Concern). The total responses received across all 
campaigns is over 7000. A series of public events were undertaken around 
Scotland’s coast and islands, attended by around 1000 people, to provide 
information and seek feedback on the proposals for marine legislation. 
 
The Scottish Government aims to present the Bill to Parliament in spring 
2009. Once the bill process is complete we will take stock of how a CMNP 
would sit within the broader context outlined above. Decisions can then be 
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made on whether a Park would add value to the management of a local area. 
No area would be designated as a CMNP without local consultation and 
scrutiny of more detailed proposals. 
 
PE1081 
 
Regarding Petition PE1081 the petitioner is seeking to address a very wide 
range of issues relating to the marine and maritime sectors, both devolved 
and reserved and involving international and European dimensions. We 
support in principle the notions of more joined-up working between agencies 
responsible for marine matters and less specialism and more integration. The 
new marine management frameworks that will be created through the Marine 
Bills at the Scottish Parliament and Westminster provide opportunities for 
more joined-up delivery and new organisations will be tasked with co-
ordinating delivery. 
 
The EU is also in the process of developing a European Integrated Maritime 
Policy that will be important for Scotland, for example in relation to fishing and 
maritime spatial planning to name just two issues. Many of the policy 
initiatives arising from this will cover devolved policy areas (for example, 
environment or planning) and many reserved (for example, shipping, maritime 
surveillance). 
 
It follows that the Scottish Government will need to maintain a good dialogue 
with Westminster to ensure that the full implications for Scottish and UK 
interests are considered. Many of the intended policy initiatives are cross-
cutting (for example, maritime business clusters, climate change at the coast, 
making sustainable use of the oceans and seas) and this will require us to 
work across portfolios within Scotland. 
 
The Scottish Marine Bill will make an important contribution to the 
implementation of some parts of the Integrated Maritime Policy (for example, 
maritime spatial planning) through the creation of the proposed Scottish 
Marine Management Organisation (Marine Scotland). However, other policy 
and legislative initiatives may be required (for example for climate change, to 
encourage business clusters) and other organisations will need to become 
involved over time. 
 
If this is part of what the petitioner is seeking then he can be reassured that 
the necessary steps are being taken. The Scottish Government is not in a 
position however to comment on matters associated with the deliberations of 
the International Maritime Organisation, which is reserved to the UK 
Government. 
 
I hope this response is helpful. 
 
David Palmer 
Marine Strategy Division 
15 October 2008 
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Letter from Petitioner to Public Petitions Committee 
 

Petition No. PE 1047. Failing Marine Policy Processes 
 
The Hebridean Partnership would like to make the following comments in 
reply to Mr David Palmer’s response to the Public Petitions Committee (PPC) 
dated 15 October 2008. 
 
Unfortunately we feel that the original concept of our complaint has not been 
addressed. The issue we wished to be considered was that the processes 
involved in delivering marine policy was failing because they do not allow for 
balanced representation on the various ‘stakeholder groups’. 
In our original petition, we highlighted the Coastal and Marine National Park 
(CMNP) as an example only, it was not central to our complaint. The 
Hebridean Partnership considers that the Scottish Marine Bill has the potential 
to radically transform outdated and weak marine legislation and this could be 
the greatest change to the marine environment for several generations. 
However, in order to enable this transformation for our future and that of future 
generations, all relevant stakeholders must have access to these forums, 
ensuring that these forums represent all interested parties on an equal footing. 
In Mr David Palmer’s Marine Bill presentation in Oban he stated that 
stakeholders should be all encompassing and include everyone wishing to be 
involved. Currently this is not the case. As a further example we highlight the 
Scottish Sustainable Marine Environment Initiative (SSMEI). This is the same 
initiative mentioned by the Cabinet Secretary Richard Lochhead MSP in his 
letter to the PPC dated, 30 November 2007, where he states that, “the Local 
Coastal Partnerships are making an important contribution to the 
management of our coastal and marine environment and pilots in the Firth of 
Clyde, Shetland and Sound of Mull are testing new approaches to marine 
spatial planning as part of SSMEI”. Without balanced membership we believe 
that the findings of these “Local Coastal Partnerships” will be skewed in favour 
of the more damaging commercial sectors. 
The SSMEI Sound of Mull Working Group was effectively ‘handpicked’ by 
council officials (This may or may not have been the result of a steer from 
government). It appears that the group has a heavy bias in favour of the 
commercial sectors. In reality these groups are powerful, and are able to 
influence many of their co-members. Any new group wishing to join the Sound 
of Mull Working Group has to present the case for their inclusion, after which 
the group vote as to whether the request is accepted. Hebridean Partnership 
went through this process but, unsurprisingly, these commercially minded 
members voted against the inclusion of an holistically marine orientated 
general public group. 
SSMEI Sound of Mull is just another example where local coastal partnerships 
are not balanced. There are other examples; the Lismore Special Area of 
Conservation Seals Management Group (name now changed to avoid the 
mentioning the word seals) and the Scottish Seals Forum. 
If this imbalance is allowed to continue into the Marine Bill process, then the 
general public and other less damaging and non-damaging commercial 
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sectors (e.g. tourism, creel fishermen and shellfish aquaculture) will continue 
to be overlooked in favour of the more powerful commercial mobile fishing 
associations and the multi-national fin fish aquaculture industries, those who 
actually employ less people now due to technological advances. 
Mr Palmer raises another reason for concern in his October letter. As we 
understand the current system of Scottish Marine Bill is currently still being 
“consulted” upon, yet he states, “A new administrative body, Marine Scotland, 
will lead delivery”. Whilst presenting the Oban Road Show Mr Palmer 
mentioned that the proposed Marine Scotland would be comprised of around 
six hundred officials from fisheries research, fisheries protection and Scottish 
Government, all government led bodies. Comment was made at the time that 
this was neither open nor accountable and leaves the marine environment 
open to exploitation from the very activities that have brought on the current 
fisheries collapse or fishing close to sustainable biological limits. 
This current bias towards mobile fishing and fin fish farming we believe will 
‘damage’ coastal economies rather than encourage them because it ignores 
ecosystem processes and other developing industries, such as wildlife and 
ecotourism, bio-technology, shellfish farmers and scallop divers which rely 
upon a healthy environment. This healthy environment is also essential for our 
own “well being” and with so many of Scotland’s population living close to the 
sea the potential negative effects should not be overlooked as these can 
impact our health and in turn the Health Service. 
All we call for is the opportunity to have fair and equal representation within 
these marine processes. Currently our members and members of the general 
public who have made contact with us feel that this is not the case. If we wait 
until the Marine Bill process has concluded, it will be too late, potentially the 
process will have failed and we will have missed this opportunity to manage 
the marine environment in a sustainable manner, possibly for several more 
generations. By that time, just how much of our special biodiversity will be lost 
can only be speculated upon. 
We request that the PPC look into these problems of how to gain ‘fair and 
equal representation’ with the Scottish Marine consultative processes. 
 
Mark Carter 
Chairman Hebridean Partnership 
10th November 2008 
 

 
Letter from Scottish Government to Public Petitions Committee 

 
PETITION PE1081 
I write, in response to your Committee’s request, to outline the Scottish 
Government’s response to this petition and provide further information on 
plans for a Scottish Marine Bill and the EU integrated maritime policy. 
With co-operation and agreement of the Scottish Government, the UK 
Government is already re-appraising the limits and type of its marine 
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jurisdictions under recognised provisions of the United Nations Convention on 
the Law Of the Sea (UNCLOS), and to that end has begun related 
negotiations with neighbouring coastal States. 
We are also active participants in shaping developments at EU level under the 
Marine Strategy Directive and the overarching, still-emerging Maritime policy, 
which is being considered at European Council on 13 and 14 December 2007. 
Common themes include first concrete steps towards an integrated approach 
for the marine environment. 
The Scottish Government attaches great importance to the marine 
environment and has included the European Commission’s Communication, 
“An integrated Maritime Policy for the European Union”, and related Action 
Plan in its EU priorities. Officials are currently assessing the implications of 
the Communication and Action Plan and have contributed to an Explanatory 
Memorandum that is being prepared by the UK Government, to ensure that 
the Scottish position is reflected. The Scottish Government will also be 
represented at an interdepartmental group that will take this work forward and 
has been involved in the preparation of the UK’s policy position on the 
Maritime Strategy. It is the intention of the Government to continue to work 
constructively with the UK Government, whilst protecting Scottish interests 
and ensuring that we contribute to all policy developments on the issue. 
Both UK and Scottish Governments intend to bring forward domestic marine 
legislation in the current Parliaments. In Scotland, we seek to ensure the 
sustainable management of our seas and coasts and to balance the 
competing interests for use and protection of the sea. I intend to shortly 
announce the membership of a Task Force to take forward proposals for 
legislation with a view to consulting on these during 2008. I don’t want to pre-
empt the deliberations of the work of the group but I would see that the main 
provisions in the bill would deliver a more integrated approach to the 
management of the sea though improvements to the system of licensing of 
activities in the marine environment, a new system of marine planning, and 
improved marine nature conservation. It is my intention that this work would 
be followed by a consultation on the detailed proposals for a Bill, involving all 
relevant users with an interest in the marine environment. 
It is also my intention that as part of this dialogue we should consider what 
additional powers Scotland needs in order construct a holistic marine 
management regime in the waters around Scotland. It is my view that further 
devolution in the offshore zone (between 12 and 200nm from the shore), 
especially for functions such as marine planning and nature conservation, is a 
much needed priority. This would remove the artificial administrative boundary 
at l2nm in order to allow a coherent ecosystem based approach to the 
management of the seas around Scotland. This would also align these new 
powers with Scotland’s existing responsibilities over fisheries management 
and renewable energy licensing. 
To support work on a Scottish Marine Bill, we require good environmental 
information on the state of Scotland’s seas to use as a baseline upon which 
we can measure progress towards delivering a sustainable marine 
environment. I have therefore asked Fisheries Research Services, Scottish 
Natural Heritage and Scottish Environment Protection Agency to work 
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together to prepare an initial summary review of the “State of Scotland’s Seas” 
by spring 2008. 
The petition also asks about a UK-wide reappraisal of “all government, local 
authority and NGO maritime and maritime air space responsibilities and 
organisations”. As you will appreciate, the core of this request refers to policy 
directions that are reserved under the terms of the Scotland Act. These are 
matters that will have to be considered in the context of “Choosing Scotland’s 
Future: A National Conversation” since these are fundamental areas where 
Scotland would need to engage with other countries if it were independent. 
I hope that this response is useful for your Committee’s consideration of this 
petition. 
RICHARD LOCHHEAD 
13 December 2007 
 

 
Letter from Petitioner to Public Petitions Committee 

 
PE 1081 - FURTHER COMMENTS ON THE MINISTER’S RESPONSE 
 
Any examination of the points touched on by the Minister seems to emphasize 
the following:- 
 
1) We are clearly entering a period when there is going to be an additional 
mass of complicated maritime legislation and regulation emanating from all 
levels of authority — International (1MO), EU, UK central and devolved. 
 
2) The need is pressing for some ‘Official Organization’ to report on the 
practical implications of the above 
 
The Petitioner is suggesting that first there should be a comprehensive 
analysis of all our present maritime responsibilities, organizations, assets and 
man power.  This would involve the following government departments among 
others:- Defence, Environment, Fish, Health, Home, Transport and Treasury 
plus Coastal Local Authorities, Statutory Harbour Authorities, RNLI and other 
appropriate NGO’s. 
 
There should then be a look at how these could best be redeployed in line 
with IMO, EU and other best practice on Integration. 
 
Judging by other countries examples, some division of the UK coastline into 
‘sectors’ for disposition, command and control would be one key issue. 
(Lessons to be learned from Canada, Denmark, France, Germany, India, 
Japan, Netherlands, Norway, Spain, Sweden and USA?) 
 
As has already been pointed out, this whole process would involve Holyrood, 
Belfast, Cardiff and Westminster.  In addition it is so urgent, at least in the 
mind of the petitioner, that it should not be delayed any further. Besides, the 
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independent Scotland envisaged by the minister would also presumably want 
to set its maritime house in order 
 
R.H.GUILD  
14/01/08 
 

Letter from Petitioner to Scottish Government 
 

MARINE BILL RESPONSE 
 
The Scottish Government deserves credit for highlighting the importance of 
bio-diversity, sustainability and scientific data, the need to improve the 
regulatory, licensing, planning and coastal regimes and reserves. There is 
also the part played by our ports and harbours. These and similar issues are 
not in dispute. 
 
There are, however, three main concerns about the Bill. 
 
a) Even in its declared field of ‘better stewardship championed by Marine 
Scotland’ it seems much stronger on worthy generalizations than the practical 
details of the legislation needed to establish effective administration and 
enforcement in the immensely complicated maritime world. 
 
b) It focuses almost exclusively on the ‘environmental’ aspects. This at a time 
when the whole trend in most other maritime countries and organizations, like 
the EU and IMO, is towards internal, inter-state and international integration of 
Agencies. This covers their responsibilities, assets and personel plus 
Command and Control.  The Coast Guards of Germany, and Netherlands, 
Norway and the USA are examples of where legislation enables single or joint 
Agencies to cover the whole range of maritime concerns in addition to 
environmental concerns. 
These include;— 
1) Shipping safety and aids to navigation 2) Shipping discharge and emission 
control and clean up 3)Border and Immigration control  4)Customs 5) Maritime 
Policing and criminal law enforcement 6)Counter terrorism and piracy 
7)Defence 8)Search and Rescue 9)Fishery Protection 10) Recreation and 
Leisure 
 
c) If anything the Bill will add to the ever increasing muddle of the Ministeries 
and Agencies involved both at Westminster and devolved levels. 
All the above would seem to underline the need for a serious consideration of 
Petition 1081 currently in front of the Scottish Parliament. This seeks a UK-
wide reappraisal of the exercising of all Government, Local Authority and 
NGO maritime and maritime air space responsibilities and organizations. This 
must take into account EU and IMO contexts and world-wide best practice. 
 
R,H.Guild 
10/09/08 
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Notes;— a) Replying as an individual, 
   b) Identifying with all ‘areas of interest’. 

c) Adding extra dimension — Responding to Question 57.  
 
Copies : Scottish Parliament, Petitions Committee, Westminster, EU 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 

 
RECENT DEVELOPMENTS WITHIN THE COMMITTEE’S REMIT 

 
Note by the Clerk: Each time an agenda and papers for a meeting are circulated to 
members, a short paper like this one will also be included as a means of alerting 
members to relevant documents of general interest which they can follow up 
through the links included. 
 

Fisheries Council 
 
Correspondence from Richard Lochhead updates the Committee on the outcome 
of the recent EU fisheries council talks held in December 2008. The letter can be 
viewed at: 
http://www.scottish.parliament.uk/s3/committees/rae/documents/documents/20091
15FisheriesCouncilOutcomes..pdf

 
EFRA: food security 

 
The EFRA Committee is continuing to take evidence on its inquiry into “Securing 
food supplies until 2050: the challenges for the UK” with sessions being held on 28 
January and 4 February 2009. Information about the inquiry can be found at: 
http://www.parliament.uk/parliamentary_committees/environment__food_and_rural
_affairs/efra_food_policy.cfm
 

EFRA: pig industry 
 
The Committee has recently published a report on the pig industry and steps to 
prevent further decline in England and Wales. This includes a recommendation 
about partnership working with the Scottish Government. nformation can be viewed 
at: 
http://www.parliament.uk/parliamentary_committees/environment__food_and_rural
_affairs/efra_pig_industry.cfm

 
Ministerial Correspondence 

 
Correspondence has been received from Michael Russell regarding the Water 
Framework Directive. See Annexe A 
 

 
Royal Commission on Environmental Pollution 

 
The RCEP is currently considering which topic to investigate following the 
completion of its current study on Adapting the UK to Climate Change. A shortlist 
of possible topics is shown, and the Commission would welcome views before 
making a final decision. Responses are to be made to yolanda.rizzi@rcep.org.uk.  
by Friday 13 February. 
 
The shortlist in alphabetical order is: 
 

• Deciding environmental priorities 
• Environmental impact of demographic change 

http://www.scottish.parliament.uk/s3/committees/rae/documents/documents/2009115FisheriesCouncilOutcomes..pdf
http://www.scottish.parliament.uk/s3/committees/rae/documents/documents/2009115FisheriesCouncilOutcomes..pdf
http://www.parliament.uk/parliamentary_committees/environment__food_and_rural_affairs/efra_food_policy.cfm
http://www.parliament.uk/parliamentary_committees/environment__food_and_rural_affairs/efra_food_policy.cfm
http://www.parliament.uk/parliamentary_committees/environment__food_and_rural_affairs/efra_pig_industry.cfm
http://www.parliament.uk/parliamentary_committees/environment__food_and_rural_affairs/efra_pig_industry.cfm
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• Human rights and the environment 
• Medical and veterinary chemicals in the environment 
• Multi-level governance and the environment 
• New technologies for waste management 
 

Outline descriptions of each topic on the shortlist appear at Annexe B. 
 

Brussels Bulletin 
 
The fortnightly Brussels Bulletin produced by the Parliament’s European Officer is 
available online at:  
 
http://www.scottish.parliament.uk/s3/committees/europe/documents/BrusselsBulleti
n.htm
 

http://www.scottish.parliament.uk/s3/committees/europe/documents/BrusselsBulletin.htm
http://www.scottish.parliament.uk/s3/committees/europe/documents/BrusselsBulletin.htm
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Annex A 
 
WATER FRAMEWORK DIRECTIVE: DRAFT RIVER BASIN MANAGEMENT 
PLANS  
 
As the next key step in our implementation of the Water Framework Directive in 
Scotland, I am pleased to tell you that the following draft River Basin Management 
Plans were published by SEPA on 22 December 2008, and are available on their 
website at www.sepa.org.uk: 
 

• Draft River Basin Management Plan for the Scotland River Basin District 
• Draft River Basin Management Plan  for the Solway Tweed River Basin 

District 
   
The draft RBMPs introduce a holistic approach to the protection and improvement 
of Scotland’s water environment. They project that through current policy, 
legislative and funding mechanisms, the number of Scotland's waters in very good 
condition could be increased from 57 per cent to 67 per cent. 
In addition, the following Scottish Government consultation papers were published 
on 8 January 2009. These set out our proposals for further ways that we can make 
improvements over the long term in a proportionate cost effective way : 
 
Scotland’s Water: Future Directions: 
 http://www.scotland.gov.uk/Publications/2008/12/18145318/0
Restoration of the Water Environment: 
http://www.scotland.gov.uk/Publications/2008/12/18145403/0   
  
The responses to these consultations will be taken into account in finalising the 
RBMPs which are due to be published in December this year. 
 
I would be happy to provide a presentation to the Committee on these matters if 
that would be helpful 
 
Michael Russell MSP, Minister for Environment 
January 2009 
 

http://www.sepa.org.uk/
http://www.scotland.gov.uk/Publications/2008/12/18145318/0
http://www.scotland.gov.uk/Publications/2008/12/18145403/0
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Annex B 
 
SHORTLIST OF TOPICS THAT THE ROYAL COMMISSION ON 
ENVIRONMENTAL POLLUTION IS CONSIDERING FOR ITS NEXT MAJOR 
STUDY 
 
Deciding environmental priorities 
It is important to ensure that human and financial resources are allocated in a way 
that makes a difference to the environment and to human health.  What criteria or 
processes do – or should - we use to decide where to invest these resources, 
whether in research or policy development?   Who is – or should be – responsible 
for the decisions?   Is there a risk that the understandable focus on climate change 
is so dominating our attention that other potential threats are not being addressed?   
 
Environmental impact of demographic change 
An ageing population, population movement and changes in the size of individual 
households in the UK are likely to have major environmental implications.    What 
are these and what can and should we be doing to prepare for them?    The 
potential for the long term accumulation of pollutants in the tissues of older people 
is an additional complicating factor.    How do we ensure that our responses to 
these challenges are not themselves damaging to the environment or human 
health? 
 
Human rights and the environment 
Human Rights apply within the context of broader legal standards and duties.   
When and how do Human Rights and environmental problems interact?  Do people 
have the “right” to a “good environment” whether in respect of air quality, green 
space, noise or at a more general level?   For example, disadvantaged and 
vulnerable people within the UK are likely to be affected more harshly by severe 
weather events: should they have a right to protection and/or compensation? 
 
Medical and veterinary chemicals in the environment 
People (and animals) excrete pharmaceuticals and their metabolites after 
treatment.    Which excreted products are found in the highest environmental 
concentrations and where are they concentrated?    Toxicological evaluation from 
an environmental perspective and an analysis of likely future trends in 
development and use might both enable drug design to minimise environmental 
impacts and lead to the development of treatment processes that eliminate 
potentially harmful residues.    A study could cover a number of pharmaceutical 
and medical compounds, including antibiotics, analgesics, chemotherapeutic 
agents, radioisotopes, imaging chemicals, hormones  and anti-virals.    
 
Multi-level governance and the environment 
Europe, the UK and the four national governments all have governance roles in 
respect of environmental protection.   Regional and local authorities also have 
important responsibilities.  How do the different levels of this hierarchy interact?  
What lessons can we learn from the different approaches adopted in different parts 
of the UK?  Are the requirements set at each level compatible?  How can we 
provide for the optimum implementation of common regulations while at the same 
time allowing a degree of local freedom to adapt to local circumstances and 
aspirations?  A study could look at a number of areas, including air quality.  
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New technologies for waste management 
What are the best and most environmentally friendly ways of disposing of “waste”?  
Are these compatible with wider land use and environmental objectives (including 
the reduction of greenhouse gas emissions) or with current infrastructure funding 
arrangements?  How can we release the intrinsic value of, for example, organic 
wastes including biosolids and treated food wastes? Some work has been done 
recently to extract fuel from biomass and use the remaining “biochar” as a soil 
additive: what are the potential advantages and disadvantages of this approach?  
 
CRITERIA FOR THE SELECTION OF TOPICS FOR STUDY 
 
In choosing topics for study, the Commission is guided by the following criteria 
(although any one study may not necessarily satisfy all of them): 
 

• the topics chosen should be what the Commission’s First Report called 
‘priorities for enquiry’: issues which require detailed and rigorous analysis 
before satisfactory policies can be adopted; 

 
• they should raise wide issues, both intellectually (in the sense of spanning 

several disciplines) and organisationally (in the sense of not falling within the 
terms of reference of any other single body); 

 
• they are likely to involve general issues of principle; 
 
• they should not normally duplicate other studies already in progress or 

planned in the near future; 
 
• there should be a reasonable prospect that worthwhile conclusions can be 

produced within two years with the resources likely to be available to the 
Commission; 

 
• they should take into account trends in environmental policy at European 

and global levels which seem to have significant implications for the UK. 
 
The implication of these criteria is that the Commission generally undertakes 
complex and challenging studies covering broad cross-disciplinary issues. 
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