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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

WILDLIFE AND NATURAL ENVIRONMENT (SCOTLAND) BILL 
 

WRITTEN SUBMISSION FROM SHERIFF T.A.K. DRUMMOND 
 

Clerk’s Note: The discussion paper below was originally prepared by Sherriff T.A.K. 
Drummond for a meeting of the Partnership for Action Against Wildlife Crime in 
Scotland sub-group on Legislation Regulation and Guidance in September 2009 
 
Legislation Regulation and Guidance Sub-Group On 
Harmonisation of the Wildlife and Countryside Act and the Pesticide Regulations. 
 
In order to provide a framework for part of our next round of discussions I have 
prepared this paper to enable members to give the subject matter advance 
consideration: it will also give members the opportunity of discussing the matters raised 
within their membership if thought appropriate.  
 
I emphasise at the outset that this is no more than a discussion paper and would 
welcome alternative approaches to the issue. 
 
There are three separate threads in this paper which are attempted to be drawn 
together in the conclusion viz  
1 A freestanding structure of poisoning offences under the Wildlife & Countryside Act 
(WCA)   
2. How the Pesticide Regulations came to be inextricably linked with the WCA offences 
and  
3. How these two quite distinct frameworks can be advantageously disentangled.  
oOo  
 
The Basic Offences: 
 
 WCA) creates offences for the killing or taking of any bird (s.5) or animal (S.11) by use 
of a number of prescribed methods including the use of “poisonous, poisoned or 
stupefying substances.” 
 
The terms of each of the relevant sections is set out below. 
It will be seen that the action which triggers the offence is either, “setting in position”, 
“Setting for the purpose “or “uses.” 

 
5.-(l) Subject to the provisions of this Part, if any person- 
(a) sets in position any of the following articles, being an 
article which is of such a nature and is so placed as to 
be calculated to cause bodily injury to any wild bird 
coming into contact therewith, that is to say, any 
springe, trap, gin, snare, hook and line, any electrical 
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device for killing, stunning or frightening or any 
poisonous, poisoned or stupefying substance; 
(b) uses for the purpose of killing or taking any wild bird 
any such article as aforesaid, whether or not of such 
a nature and so placed as aforesaid, or any net, baited 
board, bird-lime or substance of a like nature to birdlime 
 
 
11.-(1) Subject to the provisions of this Part, if any person-  
(a) sets in position any self-locking snare which is of such Prohibition 
a nature and so placed as to be calculated to cause of certain 
bodily injury to any wild animal coming into contact methods of 
therewith; 
killing or 
taking wild 
(b) uses for the purpose of killing or taking any wild animals. 
animal any self-locking snare, whether or not of such 
a nature or so placed as aforesaid, any bow or crossbow 
or any explosive other than ammunition for a 
firearm; or 
(c) uses as a decoy, for the purpose of killing or taking any 
wild animal, any live mammal or bird whatever, 
he shall be guilty of an offence. 
(2) Subject to the provisions of this Part, if any person- 
(a) sets in position any of the following articles, being an 
article which is of such a nature and so placed as to be 
calculated to cause bodily injury to any wild animal 
included in Schedule 6 which comes into contact therewith, 
that is to say, any trap or snare, any electrical 
device for killing or stunning or any poisonous, 
poisoned or stupefying substance; 
(b) uses for the purpose of killing or taking any such wild 
animal any such article as aforesaid, whether or 
not of such a nature and so placed as aforesaid, or 
any net; 
(c) uses for the purpose of killing or taking any such wild 
 
 

 
Two relatively straightforward matters arise from those provisions viz:- 
 
1 There is no offence of possession of any such substance with the intention committing 
an offence (I am referring only to poisoning offences) under Sections 5 or 11. 
(Theoretically a charge of attempting to commit these offences could competently be 
libelled but would require to be based on evidence of activity which went beyond mere 
possession and constituted preparation) and 
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2.  A “poisonous, poisoned or stupefying substance” is not defined in the WCA: while it 
would include regulated pesticides it would not be restricted to regulated pesticides. 
 
“Possession” and the Pesticide Regulations 
 
Section 15A WCA (which was  inserted by the Nature Conservancy Act 2004) is the 
only offence created by the WCA in relation to the bare possession of pesticides and 
Section 15A provides as follows :- 

“15A Possession of pesticides  

(1) Any person who is in possession of any pesticide containing one or more 
prescribed active ingredient shall be guilty of an offence.  

(2) A person shall not be guilty of an offence under subsection (1) if the person 
shows that the possession of the pesticide was for the purposes of doing 
anything in accordance with—  

(a) any regulations made under section 16(2) of the Food and Environment 
Protection Act 1985 (c. 48), or  

(b) the Biocidal Products Regulations 2001 (S.I. 2001/880) or any regulations 
replacing those regulations.  

(3) In this section—  

 “pesticide” has the meaning given in the Food and Environment 
Protection Act 1985 (c. 48), and 

 “prescribed active ingredient” means an ingredient of a 
pesticide which fits it for use as such and which is of a type 
prescribed by order made by the Scottish Ministers.” 

For your assistance The Food & Environmental Protection Act 1985 referred to in S.15A 
contains in Section 16 the source statutory provision for the creation of the offences of 
breaching the regulations and the Pesticide Regulations are the regulations themselves 
which are authorised under the 1985 Act. The Regulations specify the detailed 
provisions governing sale, supply use and storage etc.  
(There may well have been charges brought using the new Section 15A but personally I 
am not aware of having encountered one.) 
 
The relevant provision of the ’85 Act is as follows:- 

S.16 (12) A person who- 
(a) without reasonable excuse, contravenes, or causes or 
permits any other person to contravene- 
(i) any provision of regulations; 
(ii) any condition of approval of a pesticide; or 
(iii) any requirement imposed by virtue of regulations 
or of subsection (11) above; 
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The Biocidal Products Regulations 2001 referred to in S.15A are described in the 
Explanatory Notes to the Regulations as having  

“…effect with a view to enabling applications to be made at Community level that 
an active substance can be used as a biocidal product and authorising placing 
them on the market” 
 
oOo 
 

It will be clear from the foregoing that the WCA does not define its prohibition by 
reference to substances covered by the Pesticide Regulations but as a matter of 
practice the substances most commonly encountered were regulated pesticides.  
For evidential reasons (viz. evidence of a crime “not charged”) PF’s have required to 
include in the Summary Complaint or Indictment the alleged breaches of the Pesticide 
Regulations (e.g.storage breaches). 
This has led, as a matter of practice, to the poisoning offences under Sections 5 & 11 
becoming inextricably linked for prosecution purposes with the Pesticide Regulations 
which are complex regulations designed for another purpose entirely.  
It is unfortunate that prosecution for the criminal use of regulated substances for an 
unrelated unlawful purpose has come to rely in practice for its effectiveness upon 
regulations formulated for a different purpose.  
 
A further consequence has been that the WCA offences and the Pesticide Regulations 
have become distant relations, if I might so put it, to the extent that the new S.15A 
introduced by the 2004 Act introduces, in terms, into the WCA wording derived from the 
pesticide regulations and refers to two statutory enactments which are not “wildlife” 
statutes (see above: Food & Environment Protection Act 1985 and the Biocidal 
Products Regulations 2001 :). It specifically introduces “pesticides”. The relationship 
between the two is accordingly growing closer and it will be borne in mind that the 
“source” offences in Sections 5 and 11 only require for conviction that the substances 
be “poisonous or stupefying”  
 
Statistically and historically the most common method of the unlawful killing of both 
birds and animals in Scotland, in a Wildlife context, is by the setting of poisonous 
substances or baits.  
 
A common outcome of police investigations in these kind of cases is that  

(i) while possession of a regulated substance can be demonstrated and  
(ii)  a poisoned bait or poisoned carcass can usually be produced,   

the proof of the statutory offence of “setting” or “ using” the poisonous substance ( 
Sections 5 & 11) will frequently  require to rely upon inferences  to be drawn from one or 
more of the following adminicles of circumstantial evidence:- 
The location where the carcass is discovered 
The linkage between the substance possessed and the substance found in the carcass 
after scientific examination. 
The character or status of the functions carried out by the possessing suspect. 
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The circumstances of the discovery of the possession ( e.g. in a gun bag or glove 
compartment of a vehicle.) 
 
Whether or not the evidence is capable of bearing such an inference is largely a 
subjective judgement and will depend upon the circumstances of each case: it is 
commonly the core issue in an investigation and in a prosecution. 
  
It is partly for this reasons that pleas of guilty will commonly be negotiated to charges 
restricted to the  lesser offences under the Pesticide Regulations ( those charges 
commonly being included for evidential reasons only, as mentioned above) or of bare 
possession under Section 15A WCA if appropriate (which I have not yet encountered.). 
 
The Pesticide Regulations: 
 
I turn now to the Pesticide Regulations themselves in the sense of examining a small 
part of their framework. 
Against the  background which I have set out above, it is instructive to observe that a 
review of the Pesticide Regulations is presently under consideration by the Rural 
Directorate : the consultation document entitled “Consultation on the Proposed 
Consolidation and Simplification of Plant Protection and Pesticide Legislation in 
Scotland “”  envisages within a proposed new framework :- 
  

“15……Under these EC Regulations it is already a requirement for farmers and 
growers who produce food for people or produce foodstuffs for livestock, to keep 
records of all pesticide treatments. (my emphasis) 
16. The Scottish Government believes that this requirement should apply 
equally to all professional users of pesticides (not just to farmers and 
growers who produce food for people or feedstuffs for livestock. The proposal is 
intended to further our aim of providing greater traceability and access to 
information on pesticide use…   Extending the record-keeping requirement to 
all professional users of pesticides will show that one area is not being 
singled out.” 
18…..we intend to make it a requirement to keep these records for 10 years… 
19 We do not see any need for specialised equipment to keep the information. 
Records can be kept in manuscript or on computer if it is available.” 

 
The Pesticide Regulations are, of course, formulated principally for the control of 
substantial users of these substances in Agriculture, Forestry and Industry. The 
framework of regulation is designed to address issues of Health and Safety at Work and 
wider issues of public and environmental safety in the context of such substantial users.  
 
The criminal use by a small number of people and, in industry terms, of minute 
quantities of, controlled substances, could reasonably be described as peripheral to the 
underlying statutory framework of the pesticide regime.  
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There is no obvious reason why non-domestic users and possessors of small quantities 
of regulated substances should require to observe any different standards from those 
required of industrial and agricultural users.  
In that context, possession and use in the course of employment are relevant 
considerations. An employer has a duty of care to employees and a wider duty of care 
towards the public who might be affected by the activity of employees. 
 
An employer cannot simply close his eyes to an unlawful practice being carried out by 
an employee in the course of his employment. The suggestion that e.g. a large 
Chemical Company has no responsibility for unauthorised activities engaged in by their 
employees in the course of their employment would be unlikely to be favourably 
received by a court in a civil context. 
In a wildlife context there is at least anecdotal evidence to support the suggestion that 
employees can come under pressure to engage in unlawful activity from a small number 
of unscrupulous employers. Those employees, if any such there be, are entitled to the 
protection of the law from such pressure, should there be such pressure. Employers, 
who might engage in such practices, if any such there be, merit prosecution for such 
activity. 
It would appear to me that in the absence of some imaginative formulation of charges 
the existing wildlife legislation does not address this situation beyond bare possession 
of pesticides ( S.15A). 
 
 
I now attempt to draw these separate threads together into one package : 
 
(1)There would be no need for the format of the existing form of charges merging WCA 
and PR  in WCA prosecutions if there were a statutory provision in WCA along the 
following lines :- 
 

“In any prosecution for an offence under this Act it shall not be necessary to 
specify that the possession storage or use of any poison, poisonous or 
stupefying substance might also be an offence under any other statutory 
enactment.” 

 
(2) There should be a free standing offence under the WCA of “possession of a poison, 
poisonous or stupefying substance” which does not rely for its enforcement on the 
pesticide regulations. An appropriate provision would be:- 

(i)“ It is an offence for any person to possess any poison, poisonous or stupefying 
substance for the purpose of or with the intention of committing an offence under 
any part of this enactment or for the purpose of supplying it  to another to enable 
that other to commit such an offence. 
(ii) for the purpose of any prosecution under this Act the fact that the possession, 
storage or use of a substance is regulated by the Pesticide Regulations, the 
Poisons Act or the Medicines Act shall be sufficient evidence of its poisonous or 
stupefying quality. 

 



7 
 

The above provision makes possession of regulated substances (with intent) a criminal 
offence. A number of regulated or veterinary substances are commonly required to be 
kept legitimately. It is important that the possessor be provided with a legitimate WCA 
framework within which to do that.  
 
The creation of a statutory requirement that a record of possession of a controlled 
substance by an employee should be maintained is entirely in line with the pesticide 
regulations and with Health and Safety requirements. That such a record should be 
countersigned by the employer is no more than and probably significantly less than, 
what would be required of any responsible employer whose employees are exposed to 
hazardous substances which are already covered by the Pesticide Regulations. 

 
 (i) Subject to the terms of subsection (iii) any person employed or involved in the 
management or operation of game or of vermin control who is convicted of any 
offence relating to the possession or storage of any substance regulated under the 
Pesticide Regulations shall in addition be guilty of an offence under this Act. 

 
(ii) Subject to subsection (iv) such possession or storage shall, for the purposes of 
Sections 5 and 11 be presumed to be the equivalent of setting in position or use 
unless the contrary be proved. 
 
  (iii). It shall be a defence to any charge under Section... (i) that the substance in 
respect of which the conviction arose under the Pesticide Regulations was (a) stored 
in its original container and in accordance with the statutory conditions of storage (b) 
recorded in a register kept for that purpose and identifying the use for which the 
substance was possessed and (c) that any entry recording such possession and use 
has been countersigned by either the employer of the person in possession, or any 
person authorised to act on behalf of the employer, or in the case of a self-employed 
person, by the authorised supplier of the regulated substance. 
 
(iv) The presumption referred to in Section .. (ii) will not arise where condition(c) in 
subsection (iii) is met.  
 

 
Lest it be considered that this is a provision which could be viewed as unfairly targeting 
gamekeepers and other employees in rural employment it is important that it is made 
clear that it is a provision designed for their protection and that a statutory defence is 
provided which will provide protection for them not only from prosecution but from any 
pressures to act unlawfully.  
 
I invite the members of the Sub-Group to give consideration to the issues raised in this 
discussion paper and in particular to the following question of principle:- 

 
Whether the unlawful possession of poisonous substances in the context of 
wildlife crime should be “unhitched” from the Pesticide Regulations and made  
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free standing within and regulated by  the Wildlife and Countryside Act which 
already regulates the illegal “setting in place” and “use” of such substances. 

 
 
T.A.K.Drummond QC 
September 2009 

 
 
Addendum: for convenience of reference I extract, enumerate and merge the proposed 
draft amending provisions: 

1.“In any prosecution for an offence under this Act it shall not be necessary to 
specify that the possession storage or use of any poison, poisonous or 
stupefying substance might also be an offence under any other statutory 
enactment.” 
 
2 (i)“ It is an offence for any person to possess any poison, poisonous or 
stupefying substance for the purpose or with the intention of committing an 
offence under any part of this enactment or for the purpose of supplying it  to 
another to enable that other to commit such an offence.” 
(ii) for the purpose of any prosecution under this Act the fact that the possession 
storage or use of a substance is regulated by the Pesticide Regulations, the 
Poisons Act or the Medicines Act shall be sufficient evidence of its poisonous or 
stupefying quality. 
 

3. (i) Subject to the terms of subsection (iii) any person  employed or involved in the 
management or operation of game or of vermin control who is convicted of any 
offence relating to the possession  or storage  of any substance regulated under the 
Pesticide Regulations shall in addition be guilty of an offence under this Act. 

 
(ii) Subject to subsection (iv) such possession or storage shall, for the purposes of 
Sections 5 and 11 be presumed to be the equivalent of setting in position or use 
unless the contrary be proved. 
 
  (iii). It shall be a defence to any charge under Section.. (i) that the substance in 
respect of which the conviction arose under the Pesticide Regulations was (a) stored 
in its original container and in accordance with the statutory conditions of storage (b) 
recorded in a register kept for that purpose and identifying the use for which the 
substance was possessed and (c) that any entry recording such possession and use 
has been countersigned by either the employer of the person in possession, or any 
person authorised to act on behalf of the employer, or in the case of a self-employed 
person, by the authorised supplier of the regulated substance. 
 
(iv) The presumption referred to in Section .. (ii) will not arise where condition(c) in 
subsection (iii) is met.  
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