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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
WILDLIFE AND NATURAL ENVIRONMENT (SCOTLAND) BILL 

WRITTEN SUBMISSION FROM SCOTTISH RURAL PROPERTY BUSINESS 
ASSOCIATION 

 
1. INTRODUCTION 

1.1.1. Nearly all of the environment (the landscapes and biodiversity of flora and 
fauna) that we enjoy in Scotland is there as a result of active management. 
The title of this Bill is misleading because it actually deals mainly with the 
“managed” environment rather than the “natural” environment. As such, the 
day to day lives (and livelihoods) of land managers of all types (farmers, 
country sports managers, game keepers and foresters) will be affected by 
this legislation.  

1.1.2. Farming and forestry are undeniably vital industries for Scotland, but the 
game management and shooting industry is also hugely important culturally, 
economically and in terms of the wider biodiversity benefits of management 
of land for this purpose. These industries attract substantial inward 
investment and collectively support many thousands of jobs and businesses. 
For this reason the SRPBA has taken a keen interest in the Bill.  

1.1.3. The commercial exploitation of game species is hugely important to the 
Scottish economy. The PACEC report in 2006 has been widely quoted in 
estimating that the shooting industry is worth £240 million to the economy 
and supports 11,000 full time equivalents. Research from the Game and 
Wildlife Conservation Trust recently estimated that grouse shooting alone 
supports in Scotland 1,071 jobs earning £14.5 million in total wages and 
contributes £23.3 million to GDP. In contrast to farming and forestry, the 
country sports sector attracts investment and contributes to our rural 
economy without financial support from the public sector. Any new 
legislative burden on this sector therefore needs to be scrutinized very 
carefully to ensure that it is truly necessary and proportionate. 

1.1.4. Nature conservation and environmental legislation in Scotland is already 
complex with a number of statutes previously heavily amended and this Bill 
will add to that complexity, so we would strongly advocate early 
consolidation of the law in this area. 

1.1.5. Although generally supportive of the principles of the Bill, the SRPBA has 
some areas of concern. We will be happy to provide further detail on any 
aspect of our written evidence.    

 
2. PART  2 – WILDLIFE UNDER THE 1981 ACT 

2.1. WILD BIRDS, THEIR NESTS AND EGGS (sections 2-5) 
2.1.1. This part of the Bill has been described as a simple updating of archaic 

laws, which is to be welcomed, but it should be noted that it also results in a 
general shift in how game birds are treated in Scots law. Game birds (e.g. 
partridge, pheasant, red grouse) and ground game (hares and rabbits) are 
all brought within the same regime as other species (i.e. the 1981 Act) with 
special provisions to allow shooting and to deal with poaching. 
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2.1.2. The Bill ensures that game birds effectively enjoy the same position in law 
as previously, which is welcomed. Whilst undoubtedly simpler, this regime 
does enable future changes to the game and quarry species listed in the 
relevant schedule without the benefit of full parliamentary scrutiny, thus 
posing a potential threat to the game management sector in Scotland if the 
lists were to be altered arbitrarily without proper consideration of the full 
consequences.  

2.1.3. The SRPBA supports the removal of game licences and game dealer 
licences which serve no useful purpose now. We also support the removal 
of the prohibition on the sale of game meat out of season, recognizing the 
modern  preservation of food by freezing. This will enable supermarkets to 
stock game meat all year and is to be welcomed, strengthening the “game is 
food” principle and allowing a wider range of people to enjoy game as food 
on a regular basis.   

2.1.4. The SRPBA also welcomes the simplification of poaching offences for 
both wild birds and ground game. Whilst we appreciate the rationale for 
removal of the landowner‟s rights of arrest of suspected poachers, we have a 
concern about enforcement of poaching offences, given police resources. 
These powers, if updated with appropriate checks and balances, could still 
be a useful tool in modern management akin to the powers of Water Bailiffs 
in the salmon fishing context.   

2.1.5. While welcoming the provisions to allow the practice of ”catching up” 
game birds at the end of a season (section 3(4)(e) of the Bill), we are 
concerned that the 14 day period is unrealistically short, given current good 
practice. This should be at least 28 days and preferably 42 days. 

 
2.2. WILD HARES, RABBITS ETC (sections 6-11) 

2.2.1. Land management practices have ensured that brown hares have made a 
recovery in Scotland. The proposed close seasons for these and mountain 
hares recognise welfare and conservation concerns. We would however like 
to see the close seasons for both species start a month later to reflect the 
breeding seasons and allow necessary management. 

  
2.3. SNARING (section 13) 

2.3.1. There are strongly held views on snaring, all sincerely held, but opposed. 
This clearly makes any attempt to regulate it controversial. Successive 
governments of all political persuasions have strengthened the regulation 
surrounding the use of snares but ultimately retained them as a legal 
method of control and we welcome the pragmatic approach from the current 
government. No land manager relishes the task of pest or predator control, 
but it is a necessary part of the job for the protection of crops, livestock and 
forestry, conservation and game management. Snaring will often be the only 
effective method to use and it must be retained as one of the tools available 
to the land or game manager.    

2.3.2. It is frustrating for farmers, gamekeepers and other land managers who 
are dedicated to the highest standards of management that some animal 
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rights groups appear to believe that only they have welfare of animals at 
heart. The SRPBA supports welfare measures which are proportionate and 
maintain the high standards of which Scotland should rightly be proud. That 
is why snaring is necessary as a tool because in many cases it will be the 
most humane method of control, as professional opinion from  the British 
Veterinary Association has previously confirmed.   

2.3.3. We are therefore broadly supportive of the measures introduced in the Bill.  
A degree of resource and effort will be required to make them work, but the 
industry is fully committed to doing so in the interests of preserving snaring 
as a land management tool. The less bureaucratic and more simple 
government can make the measures the better. It is important that 
compliance with the regulations will not affect the effectiveness of the snare. 
Some have argued that the Bill should go further and require licensing of 
snares but we would question the necessity. The proposed system broadly 
achieves the same ends but keeps enforcement local. Enforcement will be 
the key. For professional gamekeepers, the requirements should not impose 
a significant change to normal practice, although they will add cost and 
bureaucracy (but less than a full blown licensing system). The effectiveness 
in apprehending those engaging in illegal snaring will be critical. We are not 
convinced that the proposals will necessarily assist the authorities in this 
regard, and it will be important to make the necessary resources available. 

    
3. NON-NATIVE AND INVASIVE SPECIES (Sections 14 - 17) 

3.1. The SRPBA recognises that the approach adopted in this Bill follows UK and 
international policies in drawing a sharp distinction between „native‟ and „non-
native‟ species, promoting the former and resisting the latter. However, we 
believe that such a clear distinction cannot be drawn and that a general 
presumption against all non-native species on principle is misguided. This 
approach is increasingly thought to be unduly „fundamentalist‟ and, in practice, 
unworkable. Some alleged native species may have long since died out for one 
reason or another and the timescale is such that that there may have been 
major climate, land use and landscape changes, making introduction/re-
introduction intrusive. Conversely introductions of certain species may have 
proved valuable and have been able to adapt to existing conditions. There are 
two important aspects for policy; safeguarding existing sensitive habitats from 
species which may modify such habitats and the control of invasive species, 
whether native or non-native.    

3.2. The proposals in the Bill for identifying invasive species are still reliant on a list 
which will require to be reviewed from time to time using broadly the same 
process as is currently the case. This does not therefore avoid the Scottish 
Government‟s criticism of the existing legislation as highlighted in its consultation 
paper on this Bill.   

3.3. Expanding on the above, the SRPBA believes that the approach proposed in 
this Bill is flawed for the following reasons:     

3.3.1.  The difficulties of definition: the terms „native‟ and „non-native‟ cannot 
be rigorously defined because they are not absolute but relative terms, both 
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in time and space.  The terms are human constructs, not natural attributes of 
species.  They represent the ends of a spectrum; while the two ends are 
relatively easy to define, there are many shades of grey.  Consequently 
arbitrary choices have to be made concerning the historical date after which 
introduced species are considered „non-native‟, and concerning the spatial 
scale at which the native/non-native distinction is applied (e.g. UK, Scotland, 
region, locality).  There are no objective or consistent criteria for guiding 
such choices.  It seems inappropriate to try to apply black-and-white policy 
distinctions to a reality consisting of contested shades of grey.  Similarly, the 
term „native range‟ in the Bill is hard to define precisely, (i) because 
boundaries are zones and (ii) because species constantly adapt their range 
in response to environmental pressures.  

3.3.2. The need to adapt to climate change: climate change is predicted to 
transform the Scottish environment and adaptation will require a flexible 
rather than a doctrinaire approach, and a continual rethinking of which 
species „belong‟ in Scotland.  Forestry Commission Scotland is already 
advocating the planting of non-native tree species for just this reason.   

3.3.3. The value of non-native species:  blanket opposition to non-native 
species fails to recognise the economic significance of many such species, 
notably in forestry, and the fact that many introduced species are highly 
valued by the public for social and cultural reasons.    Moreover, some 
introduced species have been present long enough to have become 
„naturalised‟ and hence ecologically important. 

3.3.4. The damage caused by some invasive native species:  invasive 
behaviour is neither inherent in nor unique to non-native species.  Most 
introduced species cause little or no damage, while some native species 
(e.g. bracken) are damagingly invasive, as might be some formerly native 
species which have been re-introduced. 

3.4. For these reasons, the SRPBA believes that the native/non-native construct is 
an unhelpful and distracting framework for the management of species.  The 
native/non-native construct is one aspect of a species to which there should be 
regard, but policy should not be solely built around this. For species which are 
already present in Scotland, we advocate a more pragmatic and flexible 
approach which focuses instead on preventing damage. The potential for a 
species to cause harm in a particular place and time would be a more useful and 
less questionable criterion for guiding species management.  It is invasive 
behaviour, not non-native status per se, that causes damage, so it would be 
more accurate and less confusing to avoid the terms „native‟ and „non-native‟ 
altogether and simply refer to „invasive species‟.  Older terms such as “vermin”, 
“pest” and “weed”, which highlight observed contemporary behaviour rather than 
contested notions of non-nativeness, would also be appropriate.  

3.5. For proposed new introductions to Scotland, we recognise the difficulty that the 
invasive potential of some species may not become apparent for many years, 
and so we support a sensible precautionary approach to the control of legal and 
clandestine introductions.  
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3.6. Notwithstanding the comments above regarding the general approach, our 
specific comments on the Bill are as follows:- 

3.6.1. The SRPBA welcomes the exemption of common pheasant and red-
legged partridge (if they cannot be regarded as native or at least 
naturalised) from the no-release general presumption.  This recognises the 
significant socio-economic contribution that the shooting industry makes to 
the rural sector as well as acknowledging the fact that land management for 
game species produces substantial benefits for other species, therefore 
helping to maintain a diverse range of flora and fauna. We would like to see 
the draft Orders providing exemptions for other species as soon as possible.  

3.6.2. Section 14ZC deals with the “keeping” of invasive animals or plants. We 
are concerned about how “keeping” will be construed and the level of 
knowledge required.  The respective responsibilities of owners and 
occupiers (e.g. tenants or crofters) also need to be clear.   

3.6.3. The notification requirements are potentially unduly onerous for 
landowners/occupiers depending on what level of knowledge it is 
reasonable to assume they have about all species present on what may be 
a large area of land. 

3.6.4. It is unfortunate that the SRPBA has not been able to view the draft Code 
before giving evidence as this will provide a lot of the detail behind the 
provisions in the Bill.  As a general comment on the proper use of a Code of 
Practice the SRPBA has a concern that specifying required behaviour in a 
Code but using it to “tend to establish liability” in prosecuting the various 
offences muddies the lines between what should properly be contained in 
the primary Act (setting out the law) and what should be in a “code of 
practice” (guidance only). We understand it is intended that the Code of 
Practice will clarify some “exceptions” to what are otherwise offences under 
the Act (e.g. for agricultural land and commercial and amenity forestry 
planting).  This should really be in the Act as codes of practice are not 
effective to make what are truly amendments to the wording of the statute. 
The Committee may wish to take further evidence on this point from the Law 
Society of Scotland.  

3.6.5. We have particular concerns about a statutory Code making 
recommendations about “best practice” (section 14C(2)G) where failure to 
follow the Code can be used as tending to establish liability (section 14C7).  
The SRPBA supports best practice but we believe that it should be a 
voluntary matter to choose to go above the legal requirement.    The Code of 
Practice should simply provide guidance on recommended good practice.      

3.6.6. It is not clear whether land tenure issues have been fully considered in the 
provisions about species control orders (sections 14D-14L) which raise 
potential issues for agricultural tenancies, depending on the terms of the 
Order and who is bound by it.  It needs to be set out clearly in what 
circumstances it will be an owner or an occupier who is be liable to commit 
an offence. Therefore, the right of appeal will be important if a person is 
aggrieved by the making of a Control Order and we support that this appeal 
is to the Sheriff.  The SRPBA has concerns that the requirement to enter 
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into a voluntary agreement in 42 days gives too short a time frame.  Section 
14F(2) also provides that a control order may require payments to be made 
either by the relevant body or by the owner / occupier in respect of 
reasonable costs incurred by a person carrying out an operation.  The 
SRPBA strongly calls for adequate funding for these works to be made 
available if there is no fault on the part of the owner / occupier. The Scottish 
Government has previously cited European rules as a reason for not funding 
such works under the SRDP but if this is the case then alternative funding 
streams must be developed, and quickly.  

3.6.7. The SRPBA accepts that persons authorised by the relevant body will 
have powers of entry to enforce these provisions but Section 14O allows 
them to be accompanied by “any other person” to assist.  It is essential that 
these “other” persons are appropriately trained and experienced.  It is also 
appropriate for compensation to be payable for damage done by authorised 
person AND those accompanying them, but the Bill at present only allows 
for compensation for damage caused by the authorised person. 

  
4. SPECIES LICENCES (section 18 - 19) 

4.1. The SRPBA has no substantial comment on the proposed changes to species 
licensing contained in the Bill. We do however believe that section 16 of the 
1981 Act could be improved to more clearly reflect the circumstances in which 
licences to control particular predator species could validly be granted in 
furthering the requirements of the Birds Directive. We believe that there ought to 
be legislative recognition here of the ecological benefits and the cultural 
importance of game management for shooting in Scotland.  

4.2. The Birds Directive requires the maintenance of populations of wild birds which 
corresponds to ecological, scientific or cultural requirements while taking into 
account economic and recreational requirements. It follows that control of some 
predator species may be required to meet this objective. Clearly such a process 
would need to be carefully monitored and in some cases there will be competing 
economic or recreational requirements which need to be balanced against each 
other, but licensing authorities ought to be able to be consider all the 
circumstances on a case by case basis. This is not how the 1981 Act is currently 
interpreted in Scotland.        

 
5. ENFORCEMENT (section 20) 

5.1. It is widely recognized that current legislation, in terms of both offences and 
maximum sentences for environmental and wildlife offences, has been 
strengthened considerably in recent years. Employers/landowners can currently 
be liable if they knowingly permit offences to happen on their ground. In addition, 
landowners/employers can be liable under cross compliance measures, 
whereby single farm payments can be withdrawn even if there is no conviction.  
This is a serious economic sanction. Indeed, the thematic review carried out by 
the Inspectorate of Prosecution in Scotland stated that “current measures 
combined with measures to reduce an individual‟s European subsidies, would 
constitute a significant collection of punitive tools”.  
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5.2. Nevertheless, some have called for unprecedented measures such as criminal 
vicarious liability through the WANE Bill.  The Thematic Review recommended 
that a properly constituted group should be set up for “legislation, regulation & 
guidance” with representation from relevant wildlife and rural agencies to review 
existing legislation and regulation and make recommendations. This group is 
working effectively and is considering whether or not it would be appropriate to 
place any provision for criminal vicarious liability before Parliament for 
consideration. This is the correct collaborative approach to any major change in 
the criminal law. It would therefore be entirely premature to try to consider 
introducing such a provision in a Bill already proceeding through parliament 
when there has not been proper scrutiny or consultation. This would be 
legislation for partisan or ideological rather than evidence-based reasons.  

 
6. PART 3 – DEER 

6.1. DEER MANAGEMENT (section 22-24) 
6.1.1. It is impossible to analyse the effect of the Bill‟s provisions on deer 

management without sight of the finalised Code of Practice which will 
provide much of the detail, for example what is meant by sustainable deer 
management and how this may be dealt with in different areas.  The basic 
objectives of a policy should be contained in properly scrutinised legislation, 
such as what is meant by “sustainable management” and the “public 
interest”. This would give certainty, rather than these fundamental aspects 
being contained in a code of practice which can be changed without full 
parliamentary scrutiny according to the whim of a particular administration. 
Any definition of sustainable deer management must take proper account of 
economic and social as well as environmental sustainability, given the huge 
importance of the deer stalking industry to communities in large swathes of 
Scotland.   

6.1.2. The current Scottish Government aspires to minimise government 
regulation and bureaucracy and encourage Deer Management Groups 
(DMGs) to develop and take ownership of information and processes 
associated with Sustainable Deer Management. The SRPBA also favours a 
voluntary approach to deer management planning. A compulsory approach 
is liable to make the process overly bureaucratic, less flexible and not 
guaranteed to be any more effective in practice. Any approach to deer 
management needs to be able to be adapted differently to different areas, 
different management objectives and different species. SNH should work 
with Deer Management Groups and support them in their effort to manage 
wild deer collaboratively. This would go a long way to establishing a 
common purpose and reduce the potential for conflict. Such collaborative 
working should include sharing of information such as cull returns. DMGs 
should also be involved in decision making particularly on the issue of out-
of-season licences. DMGs cannot be expected to co-ordinate the 
management of a wild deer resource if government agencies issue licences 
to cull without agreeing this first with the DMG. 
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6.1.3. The SRPBA welcomes improvements to sections 7 and 8 of the Deer Act 
but is concerned about the change from “serious damage” to the lower 
threshold of “damage” to crops or woodland triggering the emergency 
intervention of SNH. It is in specifically these situations where there ought to 
be a higher threshold to justify such intervention.    

6.1.4. Perhaps the greatest legacy of the DCS is the development of Best 
Practice Guidelines.  Deer stalking in Scotland is one of the safest outdoor 
activities, demonstrably safer than it is in other countries in Europe. These 
Best Practice Guidelines have been produced following consultation and 
collaboration with the practitioners and their representative bodies. We 
suggest the development of these Best Practice Guidelines should be used 
as a model for developing a code for Sustainable Deer Management. 

6.1.5. The Code should provide guidance on how to deal with those who don‟t 
engage or co-operate with their DMG and to deal with disagreements 
between members with a recognised arbitration process.  

6.1.6. As the Bill is currently drafted, the Code must only be laid before 
Parliament and there is no requirement for parliamentary scrutiny. This 
should be rectified. A draft of the Code must also be available for 
consultation before the Bill is passed. 

6.2. DEER CLOSE SEASONS ETC (section 25) 
6.2.1. The SRPBA‟s view during the consultation on this Bill was that occupiers‟ 

rights to shoot deer in specified circumstances out of season should be 
retained to protect their economic interests. It is impossible to comment on 
the replacement of these rights with a general licence without sight of the 
terms of such a licence.  

6.3. COMPETENCE (section 26) 
6.3.1. The SRPBA is of the view that the Bill represents a fair compromise 

between differing views on competence testing for deer stalkers. There is no 
evidence of a welfare or safety problem with deer stalking in this country but 
there is a keen “public interest” in the shooting of deer. Government and 
parliament need to be clear however, whether those voices who claim to 
represent the public interest really reflect the view of the general public or 
merely that of specific interest groups.   

6.3.2. The SRPBA, in conjunction with a number of other sector organizations, 
fully supports the view that those who are involved in the deer management 
sector in Scotland should be competent. We believe the vast majority are 
and the SRPBA supports the evidence of ADMG and BDS in respect of this 
part of the Bill. The deer sector favours a voluntary approach, believing that 
legislative intervention rarely achieves the best outcomes when a voluntary 
approach has better “buy-in” from those directly affected. The SRPBA is 
currently working with other the industry bodies to develop a workable and 
effective self-regulatory scheme. 

6.3.3. The SRPBA welcomes that the government has taken the views of the 
industry on board but, in order for self- regulation to be given a fair 
opportunity to succeed, the power to introduce a compulsory scheme should 
not be exercised before the review in 2014. In the interim it is necessary for 
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the industry to know what the government/SNH will view as “acceptable” by 
the time of any review and we are committed to working with government to 
achieve this.    

6.3.4. As for much of this Bill, the detail of Part 3 of the Bill is still to follow. The 
draft regulations on competence will be very important in providing the detail 
of a proposed register. There needs to be full consultation on these 
regulations with all parties who may be affected.   

 
7. PART 4 – OTHER WILDLIFE ETC 

7.1. BADGERS - The SRPBA is generally content with the proposals made in the Bill 
relating to badgers, however would like to see a clarification that protection 
should apply to “active” badger setts only.  

7.2. MUIRBURN - The SRPBA is content with the proposals for muirburn in 
Scotland.   The removal of the extended muirburn season from 1-15 May at 
altitudes above 450m may cause problems for some land managers but 
provided that licences will be granted to make muirburn outside of the season, 
then we can accept this. The notification provisions are an improvement on the 
current position.      

 
8. PART 5 – SSSIs 
The SRPBA welcomes the introduction of restoration notices as a middle ground 
between voluntary action and restoration orders. 


