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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

WILDLIFE AND NATURAL ENVIRONMENT (SCOTLAND) BILL 
 

WRITTEN SUBMISSION FROM SCOTTISH NATURAL HERITAGE 
 
Scottish Natural Heritage (SNH) is the Scottish Government’s statutory advisor on 
natural heritage issues.  The Wildlife and Natural Environment Bill brings much needed 
modernisation to wildlife legislation, and should also streamline regulatory procedures 
and make them more effective. 
 
Following the recent merger with the Deer Commission for Scotland (DCS) our remit 
has expanded to cover a wider wildlife management role.  The Bill will give SNH new 
powers and duties in a number of areas concerned with wildlife management.  These 
will fit well with our enhanced role and we welcome the overall policy objectives of the 
Bill. 
 
Game 
The simplification of the legislation governing game and poaching will have significant 
benefits.  We agree with retaining the protection of mountain and brown hares during 
their breeding seasons.  We do not see a need for full protection as there is no evidence 
to show that current levels of exploitation are causing a decline in the species’ range in 
Scotland.  Protection is currently given through the restriction on selling hares from 
March to July inclusive by the Hares Preservation Act 1892.  We advised the Scottish 
Government that the two species have different breeding periods and should therefore 
benefit from tailored close seasons.  The dates that have been included in the Bill reflect 
the peak breeding periods for each species.  We will also be responsible for issuing 
licences for killing or taking hares out of season.  As this will be a new licensable 
purpose, it is hard to assess accurately the future workload, although we do not 
consider that this will be too onerous. 
 
Keeping the admissibility of single witness evidence for the prosecution of offences for 
poaching game birds, hares and rabbits is a legal anomaly.  Whilst we understand the 
historic reasons for this, it does not extend to the prosecution of other offences under 
the Wildlife & Countryside Act 1981.  For example cases involving the illegal killing of 
non-game wild birds require corroboration by two or more witnesses. 
 
Areas of Special Protection (ASP) 
This nature conservation designation dates from the 1950s and predates most current 
conservation legislation.  The aim was to protect birds and their eggs, and to prohibit 
public entry to specified areas at certain times of the year.  The protection given to birds 
by these Orders has been replicated and strengthened by the changes made to the 
Wildlife & Countryside Act 1981 by the Nature Conservation (Scotland) Act 2004.  In 
addition, the provisions of the Land Reform (Scotland) Act 2003 and the Scottish 
Outdoor Access Code allow for better visitor management at locations where public 
access could otherwise cause a problem.  We therefore believe that the ASP 
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designation has become redundant and that removing it from the statute will assist in 
decluttering the many designations that can be applied to land. 
 
Snaring 
The Bill proposes measures that will help regulate and promote good practice with 
regard to snaring.  The overall result should be the promotion of better animal welfare in 
this area.  SNH supports these proposed measures. 
 
There is currently an apparent discrepancy between how snares are described in the 
Wildlife & Countryside Act 1981 and the Conservation (Natural Habitats, &c.) 
Regulations 1994 (the Habitats Regulations), so that it is uncertain whether snares are 
considered to be traps for the purpose of licensing under the 1994 Regulations.  This 
particularly applies to the licensing of snaring to control populations of mountain hares.  
SNH would support measures taken to include snares as traps including any necessary 
amendments to domestic legislation. 
 
Invasive non-native species 
SNH is a member of the Scottish Working Group on Invasive Non-native Species, and 
has been working closely with the Scottish Government in developing the policy aims of 
the Bill.  Many non-native species have either been deliberately introduced to Scotland 
or have found their way here unintentionally as a result of human activity.  If they 
become invasive they can have a devastating effect on fragile natural environments in 
some locations, particularly on islands.  SNH has recently carried out large scale 
programmes to remove mink and hedgehogs from the Western Isles. 
 
The provisions in the Bill will reduce the threat of non-native species being released into 
the wild and make control and eradication schemes more successful.  The new ‘no 
release’ presumption will be easier to understand, particularly when backed up by the 
code of practice.  The code will need to clearly define the terms ‘native range’ and ‘in 
the wild’ as used in the Bill, but also recognise that some native ranges will change as a 
result of climate change.  The native ranges of many species are already well defined, 
for example by the Botanical Society for the British Isles or the British Ornithologists 
Union.  The introduction of the code should also be accompanied by an increase in 
awareness-raising amongst key target groups to help prevent future releases.   
 
We expect control orders to be a valuable tool in helping public agencies to carry out 
large-scale eradication programmes, although we do not anticipate that we will need to 
use this measure very often.  Most land managers are willing to enter into voluntary 
agreements to control invasive non-native species on their land.  Control orders will 
therefore be a fall-back option where all attempts to reach a voluntary agreement have 
failed, or where the ownership of land is unknown.  It is unlikely that we will recover 
costs from land managers through control orders unless eradication work is being 
carried out as a result of their actions, such as for example, the reckless release of non-
native crayfish to a catchment where they were not previously found. 
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The Bill does not set out lead agencies for dealing with different invasive non-native 
species.  A protocol has been set up by the Rapid Response Working Group, 
established under the Invasive Non-native Species Framework Strategy for Great 
Britain (jointly produced by the Governments of England, Wales and Scotland).  This 
sets out which agency should be the lead coordination body for dealing with new 
invasions of non-native species.  This could also be included in the code of practice. 
 
Owners of certain species that are held in captivity, such as beavers, should be obliged 
through the Bill to tag their animals, so that they can be identified if they escape.  There 
can be serious implications on the welfare of the escapees, on other landowners, and 
on the integrity of licensed reintroduction projects from these unmanaged releases or 
escapes.  In addition the costs of recovering and keeping escaped animals can fall to 
public agencies if the owners of the animals cannot be traced. 
 
Species licensing 
The proposed transfer of all species licensing functions to SNH will result in a significant 
additional workload.  The Financial Memorandum states that this work is currently 
carried out by 4 full time staff, at a cost of £109,769.  Some Scottish Government 
licensing work (such as out of season goose licences) is carried out by Rural Payments 
and Inspections Division staff in addition to the above.  If this work is also passed to 
SNH there would be further resource implications.   
 
The consultation document for the Bill showed that the number of licenses issued by the 
Scottish Government increased by almost 250% from 2005 to 2008.  Numbers are 
continuing to rise every year.  We are discussing with the Scottish Government how the 
administration and monitoring of this extra workload can be accommodated at a time of 
severe financial constraints. 
 
In addition to SNH taking on existing licensing duties from the Scottish Government the 
Bill introduces new licensing duties related to killing or taking hares and rabbits, and 
snaring.  We will also be the licensing authority for the new social, economic or 
environmental purpose to be inserted in to the Wildlife & Countryside Act 1981.  We 
welcome this new purpose, which we have long called for, as it will remove an anomaly 
in species protection.  It is difficult to estimate what the demand for licences under these 
new purposes will be. 
 
With the appropriate resources the transfer of all species licensing to SNH will present 
an opportunity to streamline the licensing process.  For customers this will simplify what 
is generally accepted as being a confusing regulatory system.  SNH already provides 
advice to the Scottish Government on the vast majority of its licences.  The proposed 
changes will mean that we will be responsible for assessing issues such as public 
health and safety and socio-economic matters that are not currently within our remit, 
and will seek advice from other public bodies where we do not have sufficient expertise.  
Implementing these changes will require careful planning and development of policies 
and procedures well in advance of the enactment of the new legislation.  We will 
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prepare guidance for SNH staff and licence applicants that will be made available on 
our website and against which our decisions can be scrutinised. 
 
Deer 
The proposals to amend the Deer (Scotland) Act 1996 originate from recommendations 
that were made to the Scottish Government by the DCS.  These aimed to better 
safeguard wild deer welfare; improve the voluntary approach to deer management; and 
improve the delivery of public benefit within deer management.  This would also 
contribute to the Scottish Government’s new wild deer strategy, ‘Scotland’s Wild Deer – 
A National Approach’ (WDNA). 
 
Although the suggested statutory duty to manage deer sustainably has not been taken 
forward in the Bill, this will be implicit in the proposed statutory Code for Deer 
Management.  This will help to support land managers to deliver their responsibilities 
associated with managing wild deer with guidance on achieving wider sustainable deer 
management.  It will also set out triggers for government intervention where the public 
interest is at risk.  This will allow scrutiny of the decision making process taken by 
landowners when SNH determines that deer are causing damage that needs to be 
addressed under section 7 (voluntary control agreement) or section 8 (compulsory 
control scheme) of the 1996 Act.  The Code will be relevant to all species of wild deer 
and to all habitats, including urban deer.  A draft structure has been developed. 
 
The proposal to widen the section 7 and section 8 triggers to include damage to welfare 
and socio-economic interests will help address the current narrow definition of public 
interest and support SNH’s expanded socio-economic remit and objectives.  We are 
working on how best to identify what is meant by damage in these new circumstances.  
This is essential not only to define when public interest has been affected but also to 
assist with monitoring compliance with the Code. 
 
The principal aim of the register of competence recommended by DCS was to 
safeguard deer welfare, by ensuring that those who shoot deer have the necessary 
skills and knowledge.  The effect of delaying the implementation of this will be to 
encourage the development of a competence scheme by the deer industry.  The levels 
of competence and the impact of this on deer welfare will be assessed by SNH if a 
compulsory scheme has not been brought in before 1 April 2014.  Linked to the 
competence register in the original DCS proposals was a requirement for individuals to 
produce a cull return.  Comprehensive and accurate data is fundamental to good 
management planning.  If the register is not brought into operation SNH will need to 
review the current deer data collection and collation to ensure it is fit for purpose.  
Specifically this data must assist in the monitoring of the Code.  If a competence system 
is introduced it is estimated that its administration will require an 0.75 FTE. 
 
The removal of the owner occupier rights to take or kill deer out of season in order to 
protect crops, pasture and enclosed woodland is likely to be replaced by a form of 
general licence.  There is an expectation that this would not operate through the periods 
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of greatest welfare risk.  Exceptions to this may be allowed, although the precise 
circumstances where damage overrides welfare considerations has yet to be confirmed. 
 
Badgers 
The Bill allows for the Scottish Government’s licensing functions under the Badgers Act 
1992 to be passed to SNH.  We currently issue around 50 licences per annum under 
this Act, mostly to allow the disturbance of setts for development.  We also provide 
advice to the Scottish Government licensing team on a similar number of applications 
each year, mainly for the disturbance of setts for forestry purposes.  The proposed 
transfer of licensing responsibility to SNH will therefore simplify this area of licensing.  
Any increase in resources required to cope with this additional work should be covered 
in discussions over the transfer of other licensing duties.  
 
Muirburn 
SNH has been working closely with the Scottish Government directly and through the 
Moorland Forum to develop the provisions put forward in the Bill.  We support these 
changes as they have the potential to introduce greater flexibility in muirburn 
management, and will allow research to be carried out into the implications of burning 
outside the season.  We are likely to be the licensing authority for the new out of season 
muirburn licences.  Based on our current estimate of the number of licences that may 
be applied for each year, this would cost around £9,000 per annum in staff time and 
other costs. 
 
It is important to note the distinction between the Scottish Ministers’ power to vary the 
muirburn season, and the ability for individual land managers to carry out licensed out of 
season burning.  If the Scottish Ministers exercise their power to vary the season, this 
will apply to all land within the area specified, which could be the whole of Scotland, or 
land defined by its altitude or location.  It is likely that such a blanket change to the 
season would be backed up by prior research to show that a change to the season will 
not have a detrimental effect on natural heritage interests.  Licences for burning out of 
season will apply to specific areas of land and for specific purposes.  One of these 
purposes is for research, and this may back up a case for the Scottish Ministers to vary 
the season by order. 
 
We consider that it is important for licence applicants to be able to show that their plans 
can only be carried out in the close season and that the benefits to be gained will over-
ride the underlying purpose of the close season.  This will require the applicant to 
provide adequate information, and may mean that an ecological survey will need to be 
carried out.  
 
Sites of Special Scientific Interest (SSSI) 
The changes to be made to the Nature Conservation (Scotland) Act 2004 are aimed at 
streamlining the administration of the SSSI series.  These provisions have been 
suggested by SNH and we have been working closely with the Scottish Government in 
their development. 
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Two of the provisions will have an effect on the boundaries of SSSIs; the ability of SNH 
to merge individual SSSIs, and the ability to denotify all or part of a SSSI without further 
consultation where the special interest has been lost as a result of an operation 
approved by a regulatory body.  We do not have extensive plans to merge SSSIs, but 
will instead use this provision where this can be shown to reduce the administrative 
burden on land managers and SNH.  Our initial consideration is that this may apply to 
around 5-10 SSSIs. 
 
The new denotification provision will be used to adjust the boundaries of sites where 
designated land has been lost to development (housing etc) or roads.  It seems 
unnecessarily bureaucratic to seek objections on scientific grounds to the removal of 
this land from a SSSI.  In addition the decision to allow the development will have 
already been reached through an open public process that took account of SNH’s 
advice.   
 
It is expected that the introduction of restoration notices will provide an easier means of 
securing restoration of illegal damage to SSSIs caused by those with an interest in the 
land.  We see this as a fall-back option, and anticipate that these notices will help us to 
agree voluntary restoration with land managers instead, where this is possible.  
Therefore this will allow us to work constructively with land managers instead of relying 
on enforcement through the Police and Courts to restore damage.  It is estimated that 
this will apply to around 5 situations annually.  
 


