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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

WILDLIFE AND NATURAL ENVIRONMENT (SCOTLAND) BILL 
 

WRITTEN SUBMISSION FROM ROYAL HORTICULTURAL SOCIETY 
 

1. Introduction 
1.1. The Royal Horticultural Society is pleased to respond to the draft Wildlife and 

Natural Environment (Scotland) Bill.  Whilst the Society supports the objectives of 
the Bill, we believe that greater clarity is required over a number of areas within the 
Bill and seek reassurance that new powers created by the Bill will be executed 
appropriately and proportionately. 

 
2. Alteration of Section 14 
2.1. The RHS did not specifically object to this approach during the original 

consultation as it does not see any good reason for someone to plant a non-native 
plant in the wild. The Society can foresee, however, potential difficulties in 
interpretation in marginal areas, such as public spaces on the edge of villages and 
towns which might be „improved‟ for Britain in Bloom or Best Kept Village 
competitions. 

 
3. Addition of Section 14ZC 
3.1. The RHS has deep concern with the provision which would make it an offence to 

be in possession of an invasive non-native plant. It is not clear from the text of the 
Bill how „possession‟, „keeping‟ or „under a person‟s control‟ would be interpreted. 
Is this an act by someone with a „mens rea‟ or can this be an act of omission? The 
text of the Bill states that it would be a defence for the accused to show that they 
took all reasonable steps and exercised all due diligence to avoid committing the 
offence. We would question whether it is possible for someone to be aware of 
accurate identification of closely related species, where one is deemed invasive 
and the other not.  We therefore feel that this is an unreasonable expectation 
arising from an unreasonable clause.  

 
3.2. In the explanatory documentation accompanying the Bill it is stated that, “The 

power to make orders [in relation to the keeping of invasive animals and plants] is 
not expected to be used widely and is subject to consultation.”. The Society wishes 
to see greater clarity about the process of deciding which species are to be made 
illegal to possess.  The Society is concerned that any consultation leading to such 
a decision should be full and engage all stakeholders in a fair and balanced 
manner.  Past experience has shown that horticultural stakeholders are rarely 
engaged at the beginning of such processes, leading to outcomes that are 
needlessly prejudicial to horticulture.  There is also a difficulty with accurate 
characterisation and correct naming of INNS in the literature, especially where 
there is a lack of understanding of naming of cultivated plants. Proper consultation 
should allow such issues to be addressed and rectified. 
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4. Addition of Section 14C 
4.1. It is not clear from the text of the Bill how the code of practice that may be issued 

by Scottish Ministers relates to the code of practice allowed for under Section 
14ZB of the NERC, except that the Scottish code of practice would be required to 
provide guidance on those provisions which are not included in WCA and NERC. 
Any material that, “helps the public to understand the nature of the problem and 
what they should do to prevent harmful releases” should be welcomed, but it 
should also be noted that these codes of practice will also be taken into account by 
Courts of Law, although breaches of the codes would not constitute an offence. 

  
5. Sections 14D to 14K: Species Control Orders. 
5.1. The RHS is concerned that all that is required for a Species Control Order (SCO) 

to be put in place is for the „relevant body‟ to be “satisfied of the presence on the 
premises of - … (ii) an invasive plant at a place outwith its native range;” There is 
no requirement to assess the level of threat and no indication what steps would be 
taken before the issuing of a Species Control Order.  

 
5.2. The supporting documentation indicates that for an SCO to be necessary, the 

INNS will have to, or be likely to, cause significant harm to biodiversity, the 
environment or social or economic interests. The documentation also mentions 
two situations where such an approach might be required and within that mentions 
that an SCO could be used if a voluntary control agreement cannot be reached. 
The legislation provides for the enforcing body to make a charge to the owner of 
the premises on which an SCO is served for costs incurred in the execution of the 
SCO. The supporting documentation does say that such costs would be recovered 
when it is fair and proportionate to do so, “in accordance with the polluter pays 
principle.” The legislation also allows for the owner to appeal against an SCO.  The 
RHS‟s view is that without sufficient safeguards this provision is disproportionate 
and while the supporting documentation lays out the circumstances and 
interpretation of the provisions which go some way to allaying fears, these are not 
part of the legislation. There needs to be much greater clarity about what would 
trigger the use of an SCO and what steps would be necessary to show that such a 
power is being used properly. 

 
6. Species Control Orders: powers of entry 
6.1. There is an apparent inconsistency between Section 14M which states an 

authorised person may enter premises to, “carry out an operation or other work in 
pursuance of section 14L(2)(a)” [enforcement of an SCO], and that  and that to do 
this “at least 14 days‟ notice of the intended entry has been given.” and Section 
14H where an appeal “must be lodged not later than 28 days after the date on 
which the relevant body gave notice to the appellant…” 

 
7. Interpretation of sections 14 to 14O 
7.1. The RHS believes that there should be greater clarification regarding the 

definitions outlined in this section, specifically:  
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a. Premises – land and “lockfast places and other buildings”. It is not clear 
whether this covers greenhouses, polytunnels etc. It specifically excludes 
dwellings. Would this apply to greenhouses attached to dwellings? 

b. Plants – including bulbs, corms, rhizomes, seeds and spores of a plant. This 
has implications for the understanding of the offence of possession of an INNS 
(Section 14ZC). The RHS would wish to see greater safeguards in the 
interpretation of this definition. 

 
7.2. This section also defines the native range of a hybrid animal or plant as “any 

locality within the native range of both parents” which can only apply to natural 
hybrids and not to those that have arisen in gardens, where the parents have no 
overlapping range. An example here is the cross between Rhododendron 
ponticum (Iberian Peninsula, SE Europe and Turkey) and R. maximum (E. USA). 
As such the RHS views this definition as unhelpful and unnecessary. 

 
7.3. Lastly, while not specifically stated in the legislation, the inference of non-native is 

any plant not native to Scotland, rather than the United Kingdom as might be 
assumed. This has implications for plants that are native in England and/or Wales 
but do not occur in Scotland.  Possible difficulties may arise where a species is 
native in only part of Scotland – would it be illegal to plant it elsewhere in Scotland 
where it is not known to be native? What would be the position if a species had 
become extinct since it was first recorded but still occurred in England? Again this 
should be clarified and the implications fully understood before the legislation is 
passed and implemented. 

 
8. Summary 
8.1. The RHS believes that there are a number of possible difficulties which arise from 

the Bill as proposed, specifically: 
a. The removal of Schedule 9 and the offence applying to any plant outwith its 

natural range 
b. A lack of clarity over the two possible codes of practice provided for in Section 

14ZB of NERC and 14C of WANE 
c. An apparent conflict in the time periods applied in Section 14H and Section 

14M in relation to an owner‟s right of appeal 
d. The definition of premises in Section 14P 
e. The definition of native range for hybrids in Section 14P 

 
8.2. The RHS has grave concerns relating to: 

a. The creation of an offence of being in possession of an invasive non-native 
species 

b. The introduction of Species Control Orders, in that the legislation lacks 
sufficient safeguards to prevent inappropriate or disproportionate use of these 
Orders. Safeguards would need to address questions of assessment of threat 
presented by the INNS, and interpretation of invasive non-native plant. 
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8.3. In our view these issues need to be addressed by the Scottish Executive if the Bill 
is to be proportionate, and effective in its implementation.  

 
 


