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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

WILDLIFE AND NATURAL ENVIRONMENT (SCOTLAND) BILL 
 

WRITTEN SUBMISSION FROM PROFESSOR COLIN T REID 
 

General 
The Bill is welcomed for its efforts to consolidate and simplify the law, but 
there are three general observations to be made: 
 
a)  Despite the improvements made here, the law will remain complex and 
fragmented.  In particular the laws on species protected under EU law and 
under domestic law remain in separate places and the changes here only 
exacerbate the appalling state of the Wildlife and Countryside Act 1981, the 
key provisions of which have been subject to piecemeal, “cut-and-paste” 
amendments for years, with the same sections existing in two substantially 
different forms for Scotland and for the rest of Great Britain. As just one 
example, the simple fact that s.14 of the Bill proposes inserting a s.14ZC into 
the 1981 Act sends a clear signal of the need to consolidate the 1981 Act.  
After this Bill, too much of the law will remain difficult to piece together and to 
understand, and therefore hard to explain, to follow and to enforce.  This Bill 
should be the start, not the finish, of a tidying up process. 
 
b)  The impact of the Bill depends heavily on the detail of further measures not 
set out within it, both regulations and Codes of Practice.  There is therefore a 
great onus placed on those responsible for these further measures to ensure 
that they are made and scrutinised in a way that ensures their acceptance and 
that take account of the practicalities facing those living in and trying to make 
a living from the countryside. 
 
c)  At present, and more so after this Bill, the details of wildlife law will depend 
on regulations, orders, codes, directions and general licences.  Given the 
dynamic nature of the environment, the flexibility these offer may be desirable 
in contrast to the comparatively fixed terms of a statute.  Nevertheless, this 
makes it difficult for those who have to comply with or enforce the law be 
certain of where the boundary lies between lawful and unlawful behaviour.  
Especially since criminal liability is at stake, effort must be made to ensure 
clear, consistent and simple public access to all the material necessary to 
appreciate the legal position. 
 
My overall impression of the Bill is given in the attached extract from a draft 
article that I have written on it that will shortly be submitted to the 
Environmental Law Review. 
 
Part 2: Wildlife 
The abolition of separate rules for game and of game licences, the 
simplification of the law by applying the rules that apply to other birds, the 
removal of landowners’ special powers of enforcement, the abolition of Areas 
of Special Protection and the clarification of the rules on snares are all 
welcome. 
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Section 6-11: A not wholly serious comment is that an unusual but technically 
elegant drafting approach in relation to these provisions of the Bill would be to 
deem hares and rabbits to be birds for the purposes of the Act and apply the 
existing law accordingly. 
 
Section 12: Throughout the 1981 Act and related legislation, and again here, 
it is not clear on what basis certain offences are chosen as ones where single 
witness evidence suffices whereas for others the standard rules of 
corroboration apply.  This is an area where there is scope for further review 
and harmonisation of the law. 
 
Sections 14-17:  The introduction of a clear, precautionary approach to the 
release of non-native species is welcomed.  However, given the breadth of the 
strict liability offence and the limited defences which focus on avoiding the 
acts concerned, rather than on uncertainty over the status of the species or 
locations involved, there is a heavy onus on the ministerial orders and Code of 
Practice to clarify the position in many situations.  There will be formidable 
difficulties in practice in resolving such issues as whether a species is “native”, 
what is its “native range” and what amounts to causing a plant to grow “in the 
wild”.  The first two are matters of scientific dispute and the latter impossible to 
define without either over- or under-inclusion in terms of the mischief to be 
avoided.  What is the status of species that had disappeared from Scotland 
but have returned, naturally (osprey) or through reintroduction many decades 
ago (capercailzie) or recently (red kite, beaver)?  What about new species 
spreading naturally in response to climate change?  Presumably for plants, 
fields are not “in the wild”, but what about forestry plantations, country parks, 
avenues of trees along drives or the planting undertaken by roads authorities 
on roundabouts and verges?  Unless the orders and Code do a very good, 
thorough and clear job, there is scope for a lot of argument and uncertainty, 
presenting difficulties for any enforcement officer wishing to intervene on-the-
spot and creating the risk of a criminal conviction for someone who thought 
that they were acting properly.  
 
Given that the proposed s.14B of the 1981 Act (s.14(5) of the Bill) is imposing 
a positive duty on people, an express requirement on the Ministers to take 
steps to draw this requirement to the attention of those affected might 
increase the effectiveness of the measure, reducing the extent of unwitting 
non-compliance. 
 
Although the current proposal (s.15) is not inconsistent with the Code’s status 
as not being formal law, given the important role of the Code there is a case 
for subjecting at least the first version of the Code to a formal scrutiny 
procedure in Parliament, beyond mere laying.  
 
The spread of responsibility for invasive non-native species (s.16 of the Bill) 
makes sense given the range of circumstances involved, but the absence of a 
clear lead authority creates a risk of uncertainty or inaction as authorities are 
unsure who should act. 
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Section 18:  The introduction of a wider ground for licensing to achieve 
significant social, economic or environmental benefits is acceptable and by 
creating a means to obtain permission for action thought necessary is likely to 
encourage compliance with the law. 
 
The unification of licensing powers in the hands of the Ministers initially 
simplifies the law, but this is then undone by the wide powers to delegate 
which raise two problems.  The first is that it is unclear whether it is intended 
that the delegation should be absolute or include a reserve power for the 
Ministers to “call in” requests for licences in delegated areas.  The second is 
the absence of provision for publicity for delegations made to SNH by 
direction.  Such directions should at least be laid before Parliament and  be 
subject to appropriate publicity.  The same points apply in relation to 
section27(7) dealing with licences for badgers. 
 
More generally, the proposals here do not address what I regard as a 
significant weakness in the present law.  This is that although action against 
many species of bird is prohibited under the Wildlife and Countryside Act 
1981, in practice wide authority to do acts that are normally unlawful is 
granted under the general licences issued under that Act.  The limits of 
criminal liability are thus being set not by the Act, not by legislation, but by 
licences of general application which are subject to no formal process for 
scrutiny or publication (although now in practice available on the Internet).  
There are arguments of efficiency for the present system, but given the 
significance of the licences in determining criminal liability, obligations in 
relation to publication and some scrutiny (perhaps an annual report) seem 
desirable. 
 
Part 3: Deer 
Section 24(3):  In passing I note that the Explanatory Note (para.125) makes 
no mention of a potentially significant change in the law, namely the  removal 
of the limitation on the powers under control schemes that has prevented the 
imposition of an obligation to fence any land. 
 
Section 26:  Given the significance of the change in the law if a register of 
competent persons is introduced, and the range of important matters to be 
regulated, the introduction of such a register should require greater 
parliamentary scrutiny than passage through the negative resolution 
procedure.  That procedure may be appropriate for adjustments once the 
system is operation, but the initial decision to activate this mechanisms should 
be subject to express approval. 
 
Part 5: SSSIs 
Section 30:   De-notification of an SSSI is a significant legal step and should 
remain subject to the standard process for public participation. 
 
Section 31:  The open-ended power of the Ministers to exempt any type of 
operation from the requirement to obtain SNH’s consent is very broad and 
should be qualified in some way to ensure that exemptions are available only 
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where there conservation interests have been adequately considered in the 
process leading up to the operation taking place. 
 
Extract from draft article by Prof. C.T. Reid to be submitted to 
Environmental Law Review 

 
In announcing the Bill, Roseanna Cunningham, MSP, Minister for Environment said 
that it had three themes - balance, modernising and the welfare of wild animals - but 
it is difficult to see any unifying vision behind the Bill.  Essentially it is a series of 
measures tidying up what law already says, rather than the reflection of a thorough 
review of our relationship with nature, and major issues of policy, such as the 
register of competence to shoot deer, remain open. 
 
Looking at the stated themes, whether the Bill brings an appropriate balance to the 
law probably depends on one’s point of view.  There is no consensus across society 
of balance between various interests in the countryside, a fact amply illustrated by 
the fact that the debates on changes to snaring that started before the 2004 Act was 
passed are only now reaching a legislative conclusion, and one that that will fail to 
satisfy at least some of the participants on both animal welfare and land 
management sides.   In terms of overall balance, the Bill imposes more obligations 
and restrictions on the owners and occupiers of land for the benefit of biodiversity 
and views will differ on whether these are these proportionate and efficient and how 
consistent they are with attitudes to landownership and land management reflected 
in other areas of policy. 
 
In terms of modernising, there are some very significant gains, especially in relation 
to the game laws.  Regardless of their content, there was a clear need to end the 
fragmentation of the law and few would disagree that, whatever their operation and 
effect today, elements of the game laws were founded on an anachronistic respect 
for the privilege of “the land-owning classes”.  Concern for the welfare of animals is 
clearest in the snaring provisions, although many animal welfare groups would 
argue that only an outright ban on snaring would be acceptable in welfare terms.  
On other issues the welfare arguments become more complex when one starts to 
consider the controls on deer and non-native species, which place the focus on 
concern for biodiversity and protecting native ecosystems rather than on the 
individual creatures that might be culled for that purpose.1 
 
The disappointment is in what the Bill does not do rather than what it does.  There is 
some very welcome tidying up of the law, especially in relation to game, but there is 
a desperate need for further consolidation.  The Wildlife and Countryside Act 1981 
is wholly unfit for use, with so many “cut-and-paste” amendments having been 
made and the same sections existing in substantially different forms for Scotland 
and rest of Great Britain.  Moreover, for those using the law in practice, a lot of the 
detail of the law and its application will not be in the Bill but in subsequent 
regulations and the Codes of Practice.  The Code of Practice will play a vital role in 
effect defining the limits of criminal liability for non-native species, while the broad 
licensing powers for protected species and muirburn will alter the position in many 

                                                 
1
  See, for example, the opposition to the cull of the (North American) ruddy duck to prevent 

hybridisation with the (Eurasian) white-headed duck, e.g. 

http://www.animalaid.org.uk/h/n/CAMPAIGNS/wildlife/ALL/355/ 



5 

 

circumstances, and the powers to delegate licensing powers may again complicate 
the picture for those wanting to know what they are allowed to do. 
 
The Bill makes some good progress, but does not cure the fundamental problem 
that the law in this area is complex and fragmented.  The legislation is hard to piece 
together and to understand and therefore hard to follow and to enforce, especially 
when the impact of the various licensing powers is taken into account.  We may 
have to accept that in terms of content a degree of complexity is the inevitable 
consequence of the complexity of the natural world and the absence of a coherent 
consensus across society on our relationship with it, in practical, economic, 
emotional and moral terms.  But at least from the perspective of legislative 
technique, more could be done to help all of us who struggle to make sense of the 
law which we are all deemed to know. 
   
 


