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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

WILDLIFE AND NATURAL ENVIRONMENT (SCOTLAND) BILL 
 

WRITTEN SUBMISSION FROM LAW SOCIETY OF SCOTLAND 
 
INTRODUCTION 
The Environmental Law and Rural Affairs Sub-Committees of the Law Society of 
Scotland (The Society) welcomes the opportunity to comment upon the general 
principles of the Wildlife and Natural Environment (Scotland) Bill which was introduced 
into the Scottish Parliament on 9 June 2010 and should like to respond to the Scottish 
Parliament’s Rural Affairs and Environment Committee’s call for written evidence upon 
the general principles of the Bill in the following terms. 
 
GENERAL COMMENTS 
The Society notes that the Bill is wide ranging, covering several areas linked by the 
themes of wildlife and the natural environment. Rather than updating or amending a 
number of different statutes relating to wildlife and the nature conservation, the Society 
is of the view that a consolidation of the law in this area is required. The Society has the 
following specific comments upon the Bill. 
 
SPECIFIC COMMENTS 
 

Part Two – Wildlife under the 1981 Act 
Section 12 – Single witness evidence in certain proceedings under the 1981 Act 
The Society notes that this section amends Section 19A of the Wildlife and Countryside 
Act 1981 to extend the admissibility of single witness evidence in prosecutions to cover 
offences in relation to the unlawful taking, killing or injuring of game birds (grouse, 
partridge and pheasant), wild hares and rabbits. Section 19A at present only allows 
single witness evidence with regard to taking or destroying birds’ eggs. The Society 
notes this is a consolidating measure, but questions why some wildlife offences require 
corroboration and others do not and would suggest that single witness evidence should 
either be extended to other wildlife crimes or simply removed.  
 
Sections 14 – 17 – Non-native species 
The Society notes that, with the exception of the common pheasant and red legged 
partridge, a new offence has been created under the 1981 Act of releasing or allowing 
to escape from captivity, any animal to a place outwith its native range or to plant or 
cause to grow any plant at a place outwith its native range. 
 
The Society also notes that Scottish Ministers may, by order, specify types of animals 
and plants to which these provisions do not apply. 
 
The Society highlights a practical issue in the introduction of this amendment to the 
1981 Act in that “native range” as defined at Section 14P(2) of the 1981 Act as inserted 
by Section 16 of the Bill does not take into account the time period within which either 
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an animal or plant has been indigenous to the locality, and accordingly defining “native 
range” for the purposes of determining the offence would be extremely difficult. 
 
The Society is concerned that the offences as referred to above are based upon 
whether the species is non-native, as opposed to whether it is in fact invasive. 
 
The Society also notes with regard to the reference to the native range of an animal or 
plant at Section 14P(2) of the 1981 Act as inserted by Section 16 of the Bill that such 
reference is a reference to the locality to which the animal or plant of that type is 
indigenous and does not refer to any locality to which that type of animal or plant has 
been imported (whether intentionally or otherwise) by any person. This fails to take into 
account how one is to define the native range of any known species given the different 
time periods within which certain species have been present. Furthermore, the range of 
the species may no longer be suitable due to e.g. climate change.   In order for certain 
species to survive, it may have been that an expansion of their range either naturally or 
by human intervention was necessary. 
 
With particular reference to section 15 of the Bill which inserts a new Section 14C into 
the 1981 Act, the Society notes that Section 14C (7) (c) allows for non compliance with 
a code of practice when Scottish Ministers may issue for the purpose of providing 
practical guidance for this part of the Bill to be relied upon in proceedings for offences 
under Section 14, 14ZC, 14A or 14B as tending to establish liability. 
The Society is of the view that such a code can only be referred to in criminal 
proceedings and that non compliance of same  should not be relied upon. 
 
Sections 18 and 19 – Species Licences 
The Society notes that the provisions at Sections 18 and 19 of the Bill allow for a 
widening of the power to grant licences in terms of Section 16 of the 1981 Act to include 
“for any other social, economic or environmental purpose. The Society notes that the 
appropriate authority for the purposes of granting licences means Scottish Ministers, or 
to whom they may delegate in terms of the new section 16A(1) to the 1981 Act, being 
either Scottish Natural Heritage or a local authority. 
 
The Society expresses concern with regard to the extension to grant licences for any 
other social, economic or environmental purpose. This brings into focus the 
circumstances in which one species can be destroyed for the benefit of another. With 
particular reference to “economic purpose”, the Society questions whether it should be 
permissible to limit one species not merely for the benefit of another, but to allow the 
other species to prosper for economic purposes such as shooting. The Society notes 
the public policy issue to be determined to Scottish Ministers and to whom they 
delegate with regard to the power to grant licences for social, economic or 
environmental purposes against matters of conservation.  
 
In terms of Section 18(2) of the Bill which inserts a new Section 16(3)(a) into the 1981 
Act, the Society seeks clarification as to the extent to which the grant of a planning 
consent should be taken into account in considering whether or not the appropriate 
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authority grants a licence. 
Part Three – Deer 
The Society notes that in terms of Section 1 of the Public Services Reform (Scotland) 
Act 2010, the functions conferred upon the Deer Commission for Scotland by or under 
the Deer (Scotland) Act 1996 are to be transferred to Scottish Natural Heritage. The 
Society notes in terms of Section 23 of the Bill which inserts a new Section 5A into the 
1996 Act entitled “Code of Practice on Deer Management” that Scottish Natural 
Heritage must draw up a code of practice for the purposes of providing practical 
guidance in respect of deer management. 
 
The Society notes that such a code of practice may, in particular, recommend practice 
for “sustainable deer management”.   This term lacks clarity given the competing 
economic, conservation and environmental interests. 
 
While it is noted that the Code of Practice to be drawn up by Scottish Natural Heritage 
will provide practical guidance in respect of deer management, the Society notes the 
absence of any statutory time limits contained within the Bill within which Scottish 
Natural Heritage must draw up the code and thereafter submit to Scottish Ministers for 
approval. The Society also notes that the new Section 5A(8) as inserted by Section 23 
of the Bill does not prescribe any time limits within which the code comes into operation. 
 
Section 26 - Register of persons competent to shoot deer etc. 
The Society notes that this section of the Bill inserts a new Section 17A into the Deer 
(Scotland) Act 1996 to allow Scottish Ministers by regulation to provide for a register of 
persons competent to shoot deer in Scotland, and also to prohibit any person from 
shooting deer unless so registered or supervised by a registered person. 
The Scottish Ministers may also by regulation provide that being a registered person is 
sufficient to meet the requirements as to future and competence under the 1996 Act. 
While the details of these proposals will be contained in subsequent regulations, the 
Society at this stage questions the cost of the creation and maintenance of such a 
register given that Scottish Natural Heritage as successors to the Deer Commission for 
Scotland require anyone wishing to control deer, to register with them as a fit and 
competent person to take or kill deer. The Society would suggest that this existing 
register could simply be extended. 
 
The Society also notes that there doesn’t appear to be any sanction provided for in 
respect of the offence provided for at Section 17A (3) 
 


