
 

 

Appendix C 

Issues arising in evidence Transport Scotland Comments 

  
Topic: Rationale for the deal and elements 
thereof 

 

Date/Col: 10 Dec 2008/Col 765 
Witness: Robert Black 
Quote (in answer to question did Transport 
Scotland feel that First ScotRail was making 
insufficient profit and that the public purse 
should retain less) Yes 

This is factually incorrect – the re-opening of 
revenue cap and collar was done to remove 
barriers to growth whilst retaining more-than-
modelled value to the public purse.  The 
revenue share mechanisms and profit are two 
distinct concepts. Mr Black himself confirmed at 
Col 764 that the deal value was £73.1m against 
a forecast £57m. 

Date/Col: 10 Dec 2008/Col 767 
Witness: Robert Black 
Quote: It is a matter for discussion with 
Transport Scotland as to whether or not it would 
have been best value to go back to the market. 
Having said that, the view that Transport 
Scotland expressed to us informally was that the 
continuation of the contract was far and away 
the most efficient way to ensure…improvements 
 

This is incorrect – a key element of the process 
which Audit Scotland described as rigorous 
included the evaluation of the better value to be 
had from extending.  
 
This was a core and critical element of the 
analysis which was shared and explained to 
Audit Scotland representatives – not the 
informal expression of a view. 

Date: 10 Dec 2008/Col 768 
Witness: Robert Black 
Quote: (in answer to a question on whether 
more or less money would flow to the 
government as a result of the extension) 
 
There was a sense at Transport Scotland…that 
the programme of improvements,… could be 
held back under the old arrangements, given 
that so much revenue was coming back to 
Government.  
 
 
The point is that the overall level of subsidy that 
will be paid by the public sector through 
Transport Scotland will stay the same. 
 
 
 
Finally, there is a cap on how much the 
franchise holder can earn. Some might think 
that the cap is set at a reasonably high level. As 
we understand it, the Transport Scotland view is 
that the performance targets are now more 
challenging 

  
 
 
 
 
 
There was more than a sense at Transport 
Scotland – evidence was provided to Audit 
Scotland and included in the Report as Exhibit 9 
(and referred to by the Auditor General, 
including in the preceding paragraph of 
evidence). 
 
The point in answering the question is that 
£73m was secured against £56m at risk so that 
more will be returned to the state – a key part of 
the process which Audit Scotland referred to as 
rigorous. 
 
This comment conflates the revenue share point 
and the profit share. Whilst revenue share 
points have indeed risen (the quid quo pro for 
the £73m) profit share starts to bite at currently 
forecast profit levels. Again, this is fully 
reviewed in Transport Scotland’s rigorous 
analysis. In response to the last sentence, this 
is not simply our view -  the Report itself at para 
62 says so, as does the Auditor General in his 
opening evidence at Col 764. 
 
 



 

 

Date/Col: 10 Dec 2008/Col 769 
Witness: Robert Black 
Quote (in response to the question would the 
profit cap level be reached) 
First ScotRail would have to achieve a very high 
level of performance before it would attain the 
maximum revenue that it could attain. 
 

This is a conflation of a question about profit 
share and an answer about revenue share – in 
profit share terms, the franchisee will start to 
pay profit share if its profits improve only slightly 
– rather than the impression given by the 
answer here. 

Topic: Commercial Confidentiality  

Date/Col: 10 Dec 2008/Col 771 
Witness: Robert Black 
Quote: I am not in a position to second-guess 
Transport Scotland's judgment on commercial 
issues. I hope that it took advice on that, and 
that it is able to explain its reasoning to the 
committee. 

This quote contains the contradictory elements 
on this point which flow through the Auditor 
General’s evidence – that he acknowledges that 
this was a matter for Transport Scotland’s 
judgement that (as per para 77 of the Report 
and his evidence at Col 774 below) Transport 
Scotland did not take external advice on this 
point, but that he makes reference to the hope 
that we did take advice on it. 
 

Date/Col: 10 Dec 2008/ Col 773 
Witness: Robert Black 
Quote: At the heart of that matter is 
confidentiality for commercial reasons. As I say 
in my report, Transport Scotland did not secure 
separate advice on the point but made its own 
judgment that it was balancing commercial 
sensitivities in the public interest. 
 

The comment above refers. 

Date/Col: 10 Dec 2008/Col 775 
Witness: Robert Black 
Quote:  It is fair to say that there are no rules—
this has been a matter of judgment throughout. 
 

Here the Auditor General acknowledges the test 
is one of judgement 

Date/Col: 21 Jan 2009/ Col 910 
Witness: Robert Black 
Quote: The significance that is attached to 
commercially sensitive issues in the contract is 
a matter for Transport Scotland's professional 
judgment. We are not in a position to second-
guess or challenge that judgment. 
 
whether financial sensitivities require to be 
observed is a matter of judgment on the basis of 
the best professional advice 
 
If I were in such a situation, I would wish to take 
the best advice that I could before making the 
decision. 
 

This is a further example of a conflation of 
whether the matter of commercial sensitivity is 
one of judgement or whether it requires external 
advice (which is the implication of the initial 
reference to Transport Scotland taking advice). 

Date/Col: 21 Jan 2009/ Col 911 
Witness: Robert Black 
Quote: I recall Dr Reed saying to the committee 
that he felt that there was no need for separate 
advice, because he had many years of 
experience in the business. He was clear in his 
mind about the commercial sensitivities relating 

Whilst Transport Scotland would agree with 
these comments, they sit at odds with what has 
gone before on this topic. 



 

 

to the contract extension. I must acknowledge 
that that is his professional judgment and I do 
not wish to take issue with it. 
 
I offer one additional thought, which is that, in 
Transport Scotland, there is a great deal of 
expertise in that field. At last week's meeting, 
one of the people supporting Dr Reed discussed 
Transport Scotland's concerns about the impact 
that knowledge of the contract process might 
have had on FirstGroup's share price and how 
that might have made it more difficult to 
negotiate the best deal for the public sector. I 
have to respect that view and I have no 
comment to make on it. 
 
Topic: The Business Case  

Date/Col: 10 Dec 2008/Col 766 
Witness: Robert Black 
Quote: Good practice would require a formal 
business case to be prepared. Transport 
Scotland decided that, in this case, it would be 
appropriate to give presentations to the minister 
concerned. The reason for that is perhaps best 
pursued with the accountable officer of 
Transport Scotland… 
 
It is preferable to have a business plan in 
place… 
 
it is certainly difficult to recall any circumstances 
similar to these from the work that we have 
done in the past. 
 

From this point on, there is an abiding conflation 
of concepts between a business case and 
business plan. The report however refers only 
to what was put to the Minister.  No question of 
what Transport Scotland viewed as the 
business case or plan was put at any point, nor 
was the suggested absence of a business case 
or plan referred to at any point in the Report – 
which is inexplicable since that is what the 
evidence based on the Report goes on to 
suggest. 
 
 

Date/Col: 10 Dec 2008/Col 770 
Witness: Robert Black 
Quote: It would be, strictly speaking, more 
accurate to say that a business case was 
presented, but a documented business plan was 
not. Audit Scotland has seen the papers that 
were used to put the case together and 
considers that it was a robust process. 
 
 

At this point there is an acknowledgment that a 
business case was presented, but nor a 
detailed business plan. It is however at odds 
with much of the evidence before and after 
(including where he stated that he understood 
the Convener’s  concern that a business case 
was not prepared in the preceding question). 

Date/Col: 10 Dec 2008/Col 773 
Witness: Robert Black 
Quote: Transport Scotland's chief executive 
decided that it should make representations to 
the minister that contained, in effect, a business 
case; however, it did not pool together a fully 
documented business plan that others could 
read, either at the time or after the event, to 
satisfy themselves about the overall case that 
was being made to the minister. The short 
answer is that, to the best of our knowledge, a 
fully documented business plan does not exist. 

Here again there is confusion between a 
business case which does exist and a plan 
which the Auditor General says does not. 



 

 

Date/Col: 10 Dec 2008/ Col 776 
Witness: Robert Black 
Quote: it is good practice for a formal business 
plan to be put together for a contract of this size 
and complexity. 
 

Here the suggestion is that best practice has 
not been observed by drawing together a 
business plan… 

Date/Col: 10 Dec 2008/ Col 776 
Witness: Robert Black 
Quote: It depends on which guidelines and 
requirements you are talking about…. Treasury 
guidance…requires a business plan to be 
prepared for such projects. It is fair to see that 
guidance as relevant to a contract such as the 
extension of the First ScotRail franchise. 
 

… however in the next answer the suggestion is 
that requirements or guidelines have been 
breached.  

Date/Col: 21 Jan 2009/ Col 896 
Witness: Robert Black 
Quote: I am in no doubt that a fully documented 
business case should have been brought 
together to provide a clear basis for supporting 
the formal decision to commit a very significant 
amount of public funds. However, a fully 
documented business case was not readily 
available to the Audit Scotland team during the 
course of the audit. 
 

It appears that by this point, the focus has come 
to be upon a physical document rather than a 
body of work.  

Date/Col: 21 Jan 2009/ Col 906 
Witness: Robert Black 
Quote: Therefore, I think it entirely reasonable to 
expect, at an early stage in the process…that 
the Audit Scotland team would be immediately 
offered a document that contained the full 
business case…. Not for a moment would I 
necessarily expect a minister to go through all 
that, but I would expect that, when the auditor 
comes along some time afterwards, such a 
document would be readily available to them. 
However, that was not the case. 
 

As Mr Black has accepted that the minister was 
absolutely entitled not to require to see the 
business case, the focus here appears to be on 
what is presented to or available to Audit 
Scotland rather than the quality of the work or 
its presentation to ministers.  

Date/Col: 21 Jan 2009/Col 912 
Witness: Mark MacPherson 
Quote: All the information was available, but it 
would have been very helpful to us to have had 
it available in a single volume, instead of having 
to spend time putting it together. 
 
I repeat what we said in our report: there was a 
rigorous process, which was backed up by a 
great deal of evidence. We said that a single 
document was not provided to the minister. 
 

The comment above refers. 



 

 

 
Date/Col: 21 Jan 2009/Col 913 
 

 

Topic: the Extension Criteria  

Date/Col: 10 Dec 2008/ Col 777 
Witness: Angela Cullen 
Quote:  No clear criteria were formally 
documented. 
 
Criteria are set out in a collection of documents, 
but they are not pulled together in a single 
document. 
 

This is entirely incorrect, the contractual criteria 
are narrated at length both in the Amendment 
Agreement which has been in the public domain 
since last May and in the Report, where they 
are contained in paragraph 64. In addition the 
economic evaluation is narrated in full in the 
rigorous appraisal conducted by Transport 
Scotland and shared with Audit Scotland 
 

Date/Col: 21 Jan 2009/ Col 904 
Witness: Mark MacPherson 
Quote: There is clear evidence from our review 
that criteria were developed. 
 

This is a correct reflection of the facts and the 
Report, so there is a clear inconsistency with 
Angela Cullen’s statement above. 

Topic: Involvement of Guy Houston  

Date/Col: 10 Dec 2008/Col 764 
Witness: Robert Black 
Quote: The chief executive of Transport 
Scotland has stated that the director of finance 
and corporate services did not have a vote on 
any decision making in relation to FirstGroup 
and was not involved in the review process. 
 

This is also correct – but is one of the few times 
the twin elements of the telephone conversation 
– voting and involvement are mentioned in their 
context.  

Date/Col: 10 Dec 2008/ Col 782 
Witness: Robert Black 
Quote: I recall wondering at the time about the 
use of the word "vote". However, that is the 
terminology that was used by the chief 
executive of Transport Scotland when he 
explained to us the role of the director of 
finance. 
 
As I said, the language is the language that was 
used by the chief executive. 
 

The quote from the Report is that the director 
did not vote and took no part in the review 
process – these elements are separated in a 
way which is at best unhelpful, since it is in Mr 
Houston’s involvement in which the Committee 
is chiefly interested. 

Date/Col: 21 Jan 2009/ Col 904 
Witness: Robert Black 
Quote: Dr Reed has given us assurances that 
Mr Houston did not take part in the vote on the 
project—I think that that was the phrase he 
used. 
 

As the Report narrates, the Chief Executive also 
confirmed that Mr Houston “was not involved in 
the review process”.  

Date/Col: 21 Jan 2009/ Col 905 
Witness: Mr Black 
Quote: Therefore, we do not have a reliable 
record of which meetings took place, which of 
them Mr Houston was present at, or what role 
he played. As I record in the report, we have 
had to rely on the assurance of the chief 
executive, Dr Reed, on those matters. 
 

There is a full record of the meetings which took 
place in respect of the extension. All relevant 
papers have been shared with Audit Scotland. 



 

 

Date/Col: 10 Dec 2008/ Col 782/3 
Witness: Robert Black 
Quote: We understand that the expert advice 
was prepared separately by professionals in 
Transport Scotland and was validated by 
appointed consultants, and that the director of 
finance was not central to that process. As I say, 
 
Col 783 
 
that is not documented anywhere; it is the 
advice that I have received from the chief 
executive of the agency. 
 

It is incorrect to say that this is not documented 
anywhere, nor that Audit Scotland have 
required to rely on the advice the chief 
executive has given them – the preparation and 
checking of the financial and economic 
evaluation is fully documented and this 
documentation has been shared with Audit 
Scotland. 

Date/Col: 21 Jan 2009/Col 895 and 897 
Witness: Robert Black 
Quote: However, that interest was not drawn to 
the attention of the audit team who carried out 
the review. It would have been, frankly, much 
preferable for Transport Scotland to have 
alerted the team to the issue much earlier in the 
process. 
 
Col 897: Had the Transport Scotland people 
drawn the attention of the Audit Scotland team 
to the matter earlier on, it would have been in 
the draft report that went for clearance at an 
earlier stage and it would have been in the draft 
report that came to me. 
 

Mr Houston’s interest had been known to Audit 
Scotland since June 2007. This point is around 
the approach of Audit Scotland to its reviews 
and not to the duties of the organisation 
reviewed. 
 
 
 
 
As noted in the cover letter, neither the Chief 
Executive nor the Director of Rail Performance 
was interviewed by the Audit Scotland team 
during the course of their review: the Director 
was only involved during the pre-review scoping 
phase. 

Date/Col: 21 Jan 2009/Col 897 
Witness: Robert Black 
Quote: I am satisfied that it had a full opportunity 
to engage, 

See above, across the rest of the process, a full 
opportunity to engage included to lead new 
evidence, to query factual accuracy etc over a 
period of weeks rather than hours. In this 
instance the evidence had been with Audit 
Scotland (in respect of both the role of non-
executive directors and Mr Houston’s interests) 
since before the outset of the inquiry, but was 
not put to Transport Scotland until the day the 
report was due to go to printing. 
 

Date/Col: 21 Jan 2009/ Col 898 
Witness: Barbara Hurst 
Quote: Given that we thought that the 
shareholding was of such significance, we 
would have expected it to have come up very 
early in the day.  
 
There were a number of occasions on which the 
interest could have been disclosed, but we 
picked it up only from the annual accounts. 
 

See comments above re previous disclosure of 
Mr Houston’s share interest to the Audit 
Scotland team.  

Date/Col: 21 Jan 2009/  Col 899 
Witness: Robert Black 
Quote: I would reasonably have expected the 
Transport Scotland team to draw our attention to 
such a significant matter, 

Again, see comments above re previous 
disclosure. 



 

 

we certainly had no knowledge of the director of 
finance's particular private interest in the issue 
 
Date/Col: 21 Jan 2009/ Col 901 
Witness: Barbara Hurst 
Quote: It was a verbal set of arrangements 
 
The issue was verbally explained to me by the 
chief executive of Transport Scotland. 
 

The arrangements around Mr Houston’s 
involvement in matters which related to First 
Group were written and not verbal. The issue 
was discussed verbally with Audit Scotland’s Ms 
Hurst – the arrangements were not.  

Date/Col: 21 Jan 2009/Col 902 and 903 
Witness: Mr Black 
Quote: On a general point, the procedure that I 
expect Audit Scotland to follow—and which has 
stood the test of time and received the support 
of the Public Audit Committee and the former 
Audit Committee ever since we started in this 
business—is that a draft of a report, including all 
the key findings, goes to the accountable officer 
no less than three weeks before we want to 
commit to publication. In other words, 
accountable officers have three weeks to 
consider the report. We also try to ensure that 
there are no surprises.  
 
Col 903 
 
I am satisfied that the Audit Scotland team 
handled the issue properly right to the end. As 
Barbara Hurst said, the chief executive had the 
opportunity to see the wording that is in the 
report. 
 

The Auditor General’s description of the general 
process is correct – however it is not helpful to 
then move to consider the late addition without 
time to have full and considered exchange the 
“no surprises” approach as applying to the late 
raising of two issues known to Audit Scotland 
since before the commencement of the review. 

Topic: The Role of Non-Executive Directors  

Date/Col: 10 Dec 2008/Col 764 
Witness: Robert Black 
Quote: Transport Scotland did not consult on 
the extension with its non-executive board 
members 
 

This is correct, in line with the processes 
previously discussed with Audit Scotland 

Date/Col: 21 Jan 2009/ Col 895 
Witness: Robert Black 
Quote: Dr Reed suggested that some issues 
were introduced late in the audit process. The 
only issue in that category relates to the shares 
and share options in FirstGroup that were held 
by the director of finance and corporate 
services. That was the only issue that came in 
relatively late in the process. 
 

This is factually incorrect, the material sent on 
the anticipated date of printing included two new 
paragraphs and two new topics – the first of 
which was on the role of non-executive 
directors. It included a statement that the non-
executive directors not either taking part in the 
IDM or otherwise being consulted was not good 
practice. 

Date/Col: 21 Jan 2009/ Col 897 
Witness: Robert Black 
Quote: The only issue that arose was the matter 
relating to the shares and share options that 
were held by the director of finance and 
corporate services. 

See comment above. 



 

 

Topic: On future improvements  

Date/Col: 10 Dec 2008/Col 765 
Witness: Robert Black 
Quote: there are some areas where further 
improvement is possible. For example, 
Transport Scotland should develop a systematic 
project plan for awarding the next franchise, 
including the decision-making criteria, the 
reporting arrangements and the approval 
arrangements. 
 

Whilst the sentiment of the evidence cannot be 
argued with, there is no want of process that 
would require “improvement” as there has been 
no re-franchise to improve upon, rather this is a 
narration of best practice for when the time 
comes. 

Topic: On Consultation  

Date/Col: 10 Dec 2008/765 
Witness: Robert Black 
Quote: Transport Scotland should also be 
encouraged… to improve its engagement with 
stakeholders by clarifying its consultation 
arrangements. 
 

Transport Scotland cannot accept this – we 
have made clear to Audit Scotland our role in 
delivery and the role of our colleagues in 
Transport Group within the Scottish 
Government in ongoing transport consultation.  

 


