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FFrreeeeddoomm22CChhoooossee::  Contact: Freedom2choose c/o John H Baker 22 Glastonbury 

 
Mr Fergus Cochrane 
Public Petitions Committee 
Scottish Parliament 
EH99 1SP 
 
By email 
 
31 August 2009 
 
 
Dear Mr Cochrane 
 
Freedom to Choose (Scotland) welcomes the opportunity to comment on the responses 
received in relation to our petition. 
 
Prior to the passing of the Smoking, Health and Social Care (Scotland) Act 2005, Andy 
Kerr stated to the then Health Committee: 
 
Psychiatric hospitals and units are included on the list [of exemptions] because clinicians 
and others told us that that would be appropriate, if individuals’ overall mental health and 
well-being were to be looked after. There were obvious humanitarian and other reasons 
for that exemption (http://www.scottish.parliament.uk/business/committees/health/or-
05/he05-0902.htm#Col1836). What has changed since then? 
 
The smoking ban in every aspect has aroused strong feelings However, we are concerned 
that the desire to improve public health does not over-ride the need for care in the 
preparation of legislation. This petition aims to highlight the need for due process to be 
applied to all consultations and for government to be seen to operate in a fair, open and 
even-handed way.  
 
We voice several grounds for dissatisfaction with the consultation document, ‘Achieving 
smoke-free mental health services in Scotland’. The consultation that was held should be 
declared void, and be held again with full information and supporting evidence available 
to participants and questions that are relevant to the available options.  
 
We would be pleased to provide the Committee with any further assistance. 
 
Kind regards 
Belinda Cunnison 
Secretary, Freedom to Choose (Scotland) 
Group Member of The International Coalition Against Prohibition 
Member of the Cross-Party Group on Human Rights and Civil Liberties 

House, Priestfields, MIDDLESBROUGH, Cleveland TS3 0LF Tel/Fax: (0845) 643 9469 
FFrreeeeddoomm22CChhoooossee  ((SSccoottllaanndd)):: Contact: Freedom2choose Scotland c/o The 

Dalmeny Bar, 297 Leith Walk, EDINBURGH EH6 8SA Tel (0845) 643 9552. 
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FREEDOM TO CHOOSE (SCOTLAND) RESPONSE TO VIEWS SOUGHT BY 
THE PUBLIC PETITIONS COMMITTEE 

 
COMPLAINTS MADE BY PETITION 
1) Predetermined outcome 
2) No supporting evidence  
3) Leading questions 
The petition states that the consultation document fails to put the issue of removing 
the smoking ban exemption fairly before the public.  
 
THE CONSULTATION DOCUMENT 
We used the term ‘factual inaccuracies’, which ASH and the Scottish Government clearly 
do not accept. However many of the claims (including the 17% drop in heart attacks 
claim) are disputed (if not denied) within scientific circles.1 We do not feel that Ms Duffy 
(of ASH Scotland) or Ms Cuthbert (from the relevant government department) have 
proved that in defending the 17% and other claims, they have addressed the inherent bias 
in the whole document towards ensuring a predetermined position of a smoke-free 
service, rather than attempting to run an open consultation in which all policy options are 
given equal weight. 

ASH claims that the omission of the references does not make the evidence less 
robust. However, the robustness of the evidence cannot be judged without references. 
This is unique among recent consultation documents in not including such a reference list. 
The only response that failed to address this point was the one from the Scottish 
Government. In spite of ample opportunity the consultation document was not amended 
to include the reference list early in the consultation period.2 SAMH’s proposal that the 
Scottish Government should now produce the list of references does not alter the fact that 
this list was not available at the time the consultation was open.  

Comment from service users (patients’ council, REH): ‘The government provided 
no supporting publicity materials like posters or postcards. When the PC phoned to 
obtain more questionnaire packs, we were limited to just 20. It was soon felt the questions 
weren't appropriate. The questionnaires requested personal details of people contributing 
and feedback said the questions were leading.’ Contrast the claim from the Scottish 
government, ‘We are satisfied, therefore, that everything possible was done to ensure 
all those who wished to contribute to the process was (sic) able to do so.’ We accept 
that the consultation was available for several weeks but not that enough resources were 
made available to engage service users. The patients’ council submission suggests that 
limited efforts were made to inform them of the consultation, there were restrictions on 
the numbers of packs available and there appears to be a widespread feeling among 
service users that the government’s mind was made up before the consultation even 
began.  
 
THE QUESTIONS 
ASH states that the questions should address ‘how best to tackle significant and 
unacceptable inequalities faced by mental health service users’. However, this 
requirement to address health inequalities complicates the purpose of the questionnaire. 
The questionnaire should include questions based on the available options, without an 
underlying agenda. 

Apart from its preamble about ‘achieving smoke-free mental health services’, 
Question 1 is sensible: its options reflect those presented in the consultation.  

Question 2a enters new territory. It presupposes that the exemption has been 
dropped and posits a ‘complete’ smoking ban, incorporating outdoors on hospital sites. 
Extending the ban outdoors is not included in any of the three options offered in the 



consultation document – the issue is only about removing an exemption to an indoor ban. 
‘Partial’ here appears to mean a total ban with no exemptions in buildings only, but 
allowing smoking in the grounds. Some respondents who indicated a wish to retain the 
exemption ticked ‘partial’, possibly because they assumed the word partial indicated that 
smoking rooms would still be available.3 This kind of error will distort any statistical 
summary of consultation responses in the government’s favour. 

Question 2b asks ‘if you think it should be complete, how should it be 
implemented’? This also suggests that people who opted for a partial ban (a complete ban 
in buildings only) voted for retaining the exemption and that no change in policy would 
need to be implemented. In effect a total ban in the buildings is an enormous change 
(indeed is the very question that the consultation is designed to resolve) and it would have 
been appropriate to ask whether smoking rooms should be removed all at once, or over 
time by making them unavailable for increasingly long periods each day.  

Question 3 blatantly assumes that a smoke-free policy will be introduced. 
It is worth pointing out that both the patients’ council at Royal Edinburgh 

Hospital and SAMH, when consulting service users, chose to reframe the questions and 
leave out some of the information supplied in the consultation document. SAMH also 
observes that respondents noted the title of the consultation indicated that decisions 
regarding whether to retain the smoking ban exemption had already been made (a point 
acknowledged by FOREST). 

The facilitators’ notes in the consultation pack urge facilitators not to ‘steer 
questions’, and then proceed to talk about ‘the case for smoke-free environments’ with 
little boxes everywhere about the merits of smoke-free, and no case presented for 
retaining the exemption.  

On creating smoke-free units in psychiatric hospitals and mental health units 
outside Scotland: ‘The key finding is that such policies can be introduced successfully 
with little or no negative impact.’ However, reports emerged in June that units in England 
are unable to enforce the legislation effectively,4 with resulting fears for safety (a recent 
incident saw a nurse being stabbed after a smoking incident).5  

The response of Ms Cuthbert from the tobacco control division requires comment. 
She claims that ‘throughout the whole process’, researchers and drivers of the 
consultation have sought to involve patients and advocacy groups. A key research 
document was ‘Moving towards smoke-free mental health services in Scotland’ (2007)6 
(its title is further evidence that the policy direction was set two years before the 
consultation occurred). Mental health service users are excluded from this study for 
‘ethical reasons’,7 which are not explained in the document. (No participation was invited 
from groups concerned with human rights issues). 

More fundamentally, the issue of whether to ban smoking in continuing care 
settings is reported in McNeill et al (para 3.1.2) as dividing the staff, who were reported 
to be generally in favour of a total ban in acute care settings (para 3.1.1). No distinction 
was made in the questions or anywhere in the consultation pack between continuing care 
and acute care, and the staff’s reservations (‘around half’) to smoking prohibition in 
continuing care was not mentioned in the glowing reports in the consultation document of 
psychiatric staff supporting the removal of the current exemption (which would include 
continuing care settings). This is far from being ‘totally open and transparent’. We agree 
with SAMH that responses on this issue are polarised and feel that the consultation 
document does not accurately reflect disagreements about the policy among mental health 
professionals in areas such as whether a smoking ban is desirable in continuing care 
settings.  

SAMH’s response to the consultation was at odds with the responses of service 
users whom they interviewed. They base their opinion on the health inequalities between 
mental health service users and the rest of the community. However, it is not explained 



how a smoke-free service will resolve such inequalities. Enforced cold turkey will not 
achieve sustained success in quitting, because the all-important decision to stop smoking 
is taken away from the smoker.8 A recent study shows that nicotine replacement therapy 
achieves a quit rate of 1.6 per cent at 12 months,9 and other treatments are known to have 
serious side effects including suicidal tendencies. We accept that health inequalities are a 
concern but hold that they cannot be successfully addressed by deliberately depriving 
smokers of opportunities to smoke for indefinite periods of time. Fears that a 
comprehensive smoking ban would deter people from volunteering for treatment10 are not 
addressed anywhere, and such an effect will increase health inequalities, not reduce them.  

 
THE PELL STUDY (17 per cent heart attack drop)11

As far as the Pell study is concerned, Ms Duffy (ASH Scotland) claims that the research 
team made use of a specific diagnosis that was more accurate than the one used in the 
routine discharge figures.12

1. Using this more specific diagnosis makes the difference between a (circa) 7% drop in 
heart attacks and a 17% drop in heart attacks. The government makes the point that 
‘neither figure is incorrect’, but it is hard to see how they can both reflect the true 
situation about heart attacks in Scotland, since there is so much difference between 7% 
and 17%.  
2. One of the common criticisms of the Pell study is its small sample size. If only a 
specific diagnosis of ACS is relevant, does this imply that only a small subset of heart 
attacks is alleged to be attributable to secondary smoke? If we are not talking about all 
heart attacks this makes the sample size even smaller.  
3. The English control group was not defined using the same diagnostic technique, and so 
drawing any meaningful comparative conclusions is impossible. 
4. Ms Duffy claims that it is accurate for the consultation to claim ‘after the ban was 
introduced there was a 17% reduction in heart attack admissions’. Actually it is both 
inaccurate and misleading. It suggests that the Pell study is a comprehensive study, not a 
very restricted one – and the general reader has no idea that the control group has 
undergone a different diagnostic procedure from the subject group. The impression is 
created that the smoking ban caused a drop in all heart attacks of 17% compared with 3% 
in England, and this is misleading since different groups of patients are being compared.  

We suggest that the Pell study and the press release produced by the Scottish 
Government on 10 September 200713 were designed to produce a headline for the media 
on the day of the Edinburgh conference, ‘Towards a Smoke-free Society’.  

Ms Duffy refers to eight other studies reaching similar conclusions. In these 
studies, the reported drops in heart attacks range from 11 to 40%. This provides an 
extremely inconsistent range of results from a selection of studies based on small sample 
sizes. However a recent study, ‘Changes in U.S. Hospitalization and Mortality Rates 
Following Smoking Bans’, brings together the results of all the US counties and states 
that have enacted smoking bans: ‘The most important finding of this study is that 
there are just as many smoking ban communities in which heart attack admissions 
and mortality have increased in comparison with control communities as there are 
smoking ban communities in which heart attacks have decreased relative to control 
communities. The mean difference was found to be zero.’14

 
31 August 2009 
Freedom to Choose (Scotland) 
Group Member of The International Coalition Against Prohibition 
Member of the Cross-Party Group on Human Rights and Civil Liberties



 
                                                 
1 Sargent, Shepard, Glantz ‘Reduced incidence of admissions for myocardial infarction 
associated with public smoking ban: before and after study’: rapid responses: this link 
illustrates the controversial nature of the claims made about links between smoking and heart 
attacks: http://www.bmj.com/cgi/eletters/328/7446/977#124711
2 Bill Gibson notified the Scottish Government on 13 January 2009 that the reference list was 
omitted. Their office supplied a full reference list within days. It is clear that references were 
available from the outset but not added when the omission was pointed out. We suggest that 
Ms Cuthbert’s description of the consultation as ‘completely open and transparent’ is 
compromised by this omission and the failure to rectify it. (Copies of relevant correspondence 
available on request.) 
3 e.g. http://www.scotland.gov.uk/Resource/Doc/272498/0081190.pdf , 
http://www.scotland.gov.uk/Resource/Doc/272498/0081319.pdf
4 http://news.bbc.co.uk/1/hi/health/8109495.stm Psychiatric ward smoking ‘secret’, BBC 
News, 21 June 2009; http://www.independent.co.uk/life-style/health-and-families/health-
news/hospitals-fail-on-smoking-ban-1711564.html Hospitals fail on smoking ban, 
Independent, 21 June 2009. 
5 http://www.shieldsgazette.com/news/Nurse-stabbed-by-cigsban-patient.5457005.jp Nurse 
stabbed by cig ban policy, Shields Gazette, 14 July 2009. 
6 McNeill et al (2007) ‘Moving towards smoke-free in mental health services in Scotland’ 
(NHS Scotland) 
7 McNeill et al (2007), p. 21 (para 3). 
8 Regarding what is in reality a total ban on smoking in mental health units, see R (N) v The 
Secretary of State for Health; and R (E) v Nottinghamshire Healthcare NHS Trust [2009] 
EWCA Civ 795. Lord Justice Keane at para 108: ‘nothing put before this Court demonstrates 
that Parliament ever appreciated that in reality the consequence of Regulation 10(3), the time 
limit on exemption for mental health units, was likely to be a complete, or virtually complete, 
ban on smoking for those detained in secure mental hospitals. There was no debate on the 
merits of such an outcome, which means that there has been no democratic endorsement of 
it.’ 
9 http://2009www.bmj.com/cgi/content/abstract/338/apr02_3/b1024. The Department of 
Health gives 15 per cent at 52 weeks 
(http://www.dh.gov.uk/en/Publichealth/Healthimprovement/Tobacco/Tobaccogeneralinformat
ion/DH_4002192), which still leaves well over 80 per cent of would-be quitters still smoking 
in the longer term. 
10 Royal Edinburgh Hospital Patients’ Council, Promotion, Collection and Feedback on 
consultation (2009), pp. 30–31. 
11 Pell, Haw et al. (2008), Smoke-free Legislation and Hospitalizations for Acute Coronary 
Syndrome, New England Journal of Medicine, 
http://content.nejm.org/cgi/content/abstract/359/5/482. Used as the basis for the claim in the 
consultation document that the smoking ban produced ‘a 17% reduction in heart attack 
admissions’. 
12 ASH Scotland states, ‘The use of more accurate biochemical verification of patient status is 
the reason why the figures in the study differ from the routine data the petitioner presents. 
This feature is a methodological strength of the study.’ Since the control group was not 
defined using the same verification of patient status, this actually represents a flaw in the 
methodology, not a strength. See Siegel, 11 March 2009, 
http://tobaccoanalysis.blogspot.com/2009/03/researchers-to-present-data-on-changes.html, 
‘Researchers to Present Data on Changes in Acute Coronary Events After Scotland's Smoking 
Ban Tomorrow at World Conference on Tobacco or Health’, (also points out an increase in 
heart attack rates after 2007, further invalidating the Pell study’s conclusions: Table at 
http://www.isdscotland.org/isd/servlet/FileBuffer?namedFile=Admission_type_trend_AC3.xl
s&pContentDispositionType=inline). 
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13 http://www.scotland.gov.uk/News/Releases/2007/09/10081400, ‘Smoking ban brings 
positive results’, Scottish Government press release, 10 September 2007.  
14 Siegel, 9 April 2009, ‘New Study of Heart Attack Admissions And Mortality Shows No 
Evidence of a Link to Smoking Bans’ http://tobaccoanalysis.blogspot.com/2009/04/new-
study-of-national-heart-attack.html (includes link to the study, which is available to 
subscribers only). 
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