
CabinetSecretary for Financeand SustainableGrowth
John Swinney MSP

T:0845 7741741
E: scottish.ministers@scotland.gsi.gov.uk

Duncan McNeil MSP
Convener of the Local Government and Communities Committee
The Scottish Parliament
Edinburgh
EH99 1SP

Our ref: b4550851.Februiary 2011

~
The Scottish
Government

Non-Domestic Rates (Levying) (Scotland) (No 3) Regulations 2010 (551 2010/441)

In my evidence session on 26 January 2011 to the Local Government and Communities
Committee on the Non-Domestic Rates (Levying) (Scotland) (No 3) Regulations 2010 (SSI
2010/441) I undertook to provide the Committee with further additional information on a few
points.

I provide a response to each of these points below.

First, the Committee asked why an affirmative instrument was not an appropriate vehicle for
the introduction of these Regulations and suggested an alternative procedure through some
form of "super-affirmative procedure".

These Levying Regulations are made under section 153 of the Local Government etc.
(Scotland) Act 1994. That section prescribes that the Regulations are made by negative
procedure, i.e. the Minister makes them and they are subject to annulment if Parliament so
chooses.

Ministers must make Orders and Regulations using the procedures that Parliament has
determined are appropriate. A Minister could not decide that negative procedure
Regulations should be made using any form of affirmative procedure. The principle is that
the procedure an Order or Regulations follow is determined by the Parliament, not by
Ministers.

For completeness, I should add that the recent Interpretation and Legislative Reform
(Scotland) Act 2010 makes provision about which procedure applies if two separate powers
are being used in one Order or one set of Regulations, and those powers would otherwise
follow different procedures. It also allows the Parliament to resolve that a power to make
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