
 

 
SUPPLEMENTARY EVIDENCE FROM SCOTTISH GOVERNMENT 

 
At the Stage 1 session on the Private Rented Housing (Scotland) Bill on 1 December, the 
Local Government and Communities Committee requested more detailed information on the 
relationship between the Overcrowding Statutory Notice provided for in the Bill and existing 
provisions on homelessness and eligibility for social housing.  I attach a paper on this issue.  
I also enclose separately a copy of a letter of clarification I sent to local authority housing 
convenors about antisocial behaviour and homelessness, which I also said I would send to 
the Committee. 
 
I hope that the Committee finds this information helpful in its consideration of the Bill.  
 
I am copying this correspondence to the Clerk to the Committee. 
 
 
 
Alex Neil 
Minister for Housing and Communities 
Scottish Government 

 
December 2010 
 
 

 
 



 

 
Overcrowding Statutory Notices, Homelessness and Social Housing 
 
Local authorities will have a power to serve an overcrowding statutory notice (OSN) on the 
landlord of a privately rented house where statutory overcrowding is adversely affecting the 
health or wellbeing of any person or the amenity of the locality or the house.  The power is 
discretionary and intended for use in only the worst cases, as local authorities have 
acknowledged in Stage 1 evidence to the Committee.  In deciding whether to issue an OSN, 
and in exercising that power, a local authority will have to have regard to guidance issued by 
Ministers, as well as taking into account the particular circumstances of the case. 
 
An OSN will require the landlord to take specified steps to ensure that the house is no longer 
overcrowded and will set out the period within which these steps must be completed, which 
must be at least 28 days.  An OSN must include conditions requiring that, after these steps 
have been taken, the landlord must not cause the house to become overcrowded (for 
example, he or she must not bring in too many tenants) and must take reasonable steps to 
prevent it from becoming overcrowded (for example, by specifying the occupancy limit in the 
tenancy agreement and making adherence to that a condition of the tenancy).  The notice 
may specify additional steps, such as those required to comply with the mandatory 
conditions. 
 
The local authority will be able to give occupants appropriate information and advice.  An 
OSN will be in effect for five years, unless it specifies a shorter period, which cannot be less 
than one year.  A landlord receiving an OSN will be able to make representations to the local 
authority and to appeal to the sheriff.  The local authority will be able to vary the terms of an 
OSN as appropriate and to revoke it at any time.    
 
The Scottish Government will produce guidance on OSNs in consultation with stakeholders.  
Among the areas to be covered by the guidance will be the factors that local authorities 
should take into account when deciding whether to use an OSN, including the nature of the 
evidence suggesting that there is a problem (such as complaints from neighbours or police 
reports); the nature and seriousness of the adverse effect of the overcrowding; the views and 
circumstances of the occupants; the situation of neighbours; any homelessness implications; 
and the availability of alternative accommodation.   
 
It is intended that the guidance will set out that local authorities should take a multi-agency 
approach when considering whether to serve an OSN and what the terms of one should be, 
involving all relevant sections of the local authority and any other interested bodies, as well 
as the landlord and occupants, in order to arrive at the best solution for all concerned.  This 
would involve taking sufficient time to see if the situation could be resolved without serving 
an OSN and, if an OSN is served, setting an appropriate timescale for landlords to comply 
and tenants to find alternative accommodation. 
 
It is also intended that the guidance will deal with the type of steps that it would be 
appropriate to specify in various situations.  For example, the approach taken to a single 
family in overcrowded accommodation may vary from that adopted in a house that is 
suspected of being an HMO.   
 
Implications of an OSN for homelessness  
 
The overcrowding provisions in the Bill do not include any new homelessness duties; 
however, the interface between OSNs and homelessness legislation relates to a variety of 
factors, including the terms of the OSN, the reasons for the OSN and the circumstances of 



 

the occupants.  Whether occupants are deemed to be homeless will depend on the nature of 
these. 
 
Terms of the OSN 
 
The steps specified by an OSN will be a matter for the local authority, having regard to the 
circumstances of the case, although, as indicated above, the guidance will cover possible 
steps that could be taken.  The particular steps set out in an OSN could have different 
implications for homelessness. 
 
For example, if an OSN stated that there were to be no additional tenants allowed, and 
existing tenants were not to be replaced as they left, until the occupancy level fell to the 
statutory maximum, this should not lead to anyone being treated as legally homeless.   
 
On the other hand, if an OSN specified that, in order to reduce the number of occupants to 
the maximum level permitted, the excess tenancies were not to be renewed when they 
reached their contractual end, this could mean that some of the occupants would be able to 
apply to the local authority as being threatened with homelessness.  If an occupant were 
found to be threatened by homelessness, the local authority may in certain circumstances 
have to ensure that accommodation – not necessarily social housing – was available at the 
point when they had to leave their present accommodation.  This could be temporary 
housing in the first instance. 
 
The steps that are specified in an OSN could therefore affect the homelessness status of the 
occupants as outlined above; but the circumstances of the occupants would also have to be 
taken into account. 
 
Reasons for the OSN 
 
The reason for serving an OSN could also be relevant to whether any occupants might be 
deemed to be homeless.  It could be that the reason implies that it is not reasonable for the 
occupants to occupy the house, which could lead to their being considered homeless; but 
they may not be considered to be homeless if they had, for example, relatives they could live 
with or resources to obtain alternative accommodation.   
 
For instance, if an OSN was served because overcrowding was adversely affecting the 
health of the occupants, then that could in itself imply that the occupants were statutorily 
homeless under section 24(3)(d) of the Housing (Scotland) Act 1987 (ie, the accommodation 
is statutorily overcrowded and may endanger the health of the occupants), meaning that the 
local authority would have to ensure that accommodation was available, if the occupants had 
the right to this.  However, in this situation it would not be the OSN that had created 
homelessness; the situation that had prompted the service of the OSN would in itself be the 
cause of homelessness.  
 
Circumstances of the occupants 
 
The circumstances of the occupants will determine their rights; for example, a number of 
groups are not entitled to assistance with homelessness These include – apart from some 
exceptions – people who are subject to immigration control and asylum seekers as well as 
some EEA nationals (ie, citizens of both some EU and non-EU countries).  We want to 
ensure that occupants to whom this applies would receive as much help from the local 
authority as is legally possible to try to avoid their being placed in a worse position by service 
of an OSN. 



 

Whether the occupants were regarded as being in priority need or unintentionally homeless 
would also be relevant to their situation.  It is for the local authority to decide whether or not a 
household is homeless, in priority need and unintentionally homeless. To do this the local 
authority will look at all the reasons why a household became homeless and determine 
whether or not the household is intentionally homeless.  The situation will, however, change 
on the abolition of the priority need test, which is intended to take place in 2012.  
 
In summary, the implications of an OSN for homelessness will depend on the precise details 
of each case.  That is why it will be important for a local authority to consider the implications 
for homelessness and re-housing before serving an OSN.  Some local authorities have 
already indicated that, if they were considering serving an OSN,  they would engage closely 
with the landlord and occupants, as well as involving all relevant sections in the local 
authority, such as homelessness and social work, in order to develop the best outcome, 
avoiding homelessness or the displacement of overcrowding.  As stated above, Ministers 
intend to encourage this approach in the statutory guidance.  
 
Flexible use of OSNs is encouraged by the fact that, although there is a minimum period for 
the steps in an OSN to be completed (28 days), there is no maximum period (apart from the 
fact that an OSN can be in force for up to five years).  Local authorities will be able to use 
sensitive setting of the time limit to allow occupants time to find alternative accommodation. 
   
Access to social housing 
 
There are no specific duties as regards re-housing attached to OSNs.  However, the 
guidance will make clear that local authorities should give appropriate advice and assistance 
to people having to leave accommodation as the result of an OSN.  For example, a local 
authority could put occupants in touch with reputable private landlords or letting agencies.   
 
In some cases, where occupants have homelessness rights, the local authority may be 
under a duty to provide accommodation, but this would not necessarily be social housing.  
 
It has been suggested that people might deliberately overcrowd a house in order to be 
served with an OSN and thus obtain social housing.  In the first place, overcrowding will not 
in itself be grounds for the service of an OSN.  The overcrowding has to be contributing or 
connected to an adverse effect on health or wellbeing or on amenity.  It will be at the 
discretion of the local authority whether to serve an OSN, taking into account all the 
circumstances.  There is therefore no guarantee that deliberate overcrowding would lead to 
an OSN. 
 
Even if an OSN was served, the possibility of occupants obtaining social housing would 
depend on their housing need.  The reasonable preference categories set out within the 
legislation and the allocation policies of the relevant social landlord will determine the priority 
of the individual’s housing need.  The fact that a notice is served will not in itself create a 
new right to social housing.     
 
The Committee raised the question of whether a local authority that had served an OSN 
could use Section 5 referrals (under section 5 of the Housing (Scotland) Act 2001).  If the 
service of an OSN resulted in occupants being found to be unintentionally homeless and in 
priority need, the local authority could use a Section 5 referral to have those people housed 
by a registered social landlord.  
 
In considering whether to serve an OSN, a local authority will have to consider any 
implications for social housing, including its availability.  



 

 
Extent of the use of OSNs 
 
Evidence from local authorities has confirmed the Scottish Government’s intention that 
OSNs would be used only in the worst cases of overcrowding in the private rented sector.  
Glasgow City Council has specifically indicated that it would be likely to use OSNs in 
Govanhill.  We estimate that under 100 OSNs would be issued annually throughout 
Scotland.   
 
It is known that many people in Govanhill do not have homelessness rights, but not how 
many of them are living in conditions that would permit the service of an OSN.  In Scotland 
as a whole, since it is not known how many of the occupants of houses in relation to which 
OSNs might be served would have homelessness rights, nor how many such houses there 
are, it is not possible to say how many additional cases of homelessness would result, nor 
how many people would have to be provided with accommodation by local authorities.  
However, in the light of the facts set out above, we expect the numbers to be minimal.  To 
put this in context, in 2008-09 and 2009-10 2% of all homelessness applications were on the 
grounds of overcrowding (1,266 and 1,119 households respectively).       



 

 
   

LETTER TO LOCAL AUTHORITY HOUSING CONVENORS 
 
At our meeting on 4 October 2010, I agreed to investigate your concerns regarding a 
perceived link with homelessness legislation and anti-social behaviour, and provide you with 
my detailed view on this. 
 
Specifically, some concerns were raised that homelessness legislation, which places a duty 
on a local authority to provide permanent housing to unintentionally homeless households in 
priority need, prevents sanctions used to address anti-social behaviour, non payment of rent 
and damage to accommodation, being imposed upon homeless applicants regardless of the 
applicant’s behaviour.  
 
As you are aware, local authorities in Scotland have statutory responsibilities towards people 
who are threatened with or who are experiencing homelessness and are obliged by law to 
offer a minimum of temporary accommodation, advice and assistance to all homeless 
households and to those at risk of homelessness.  In addition, homeless households in 
priority need are entitled to permanent accommodation where they are found to be homeless 
unintentionally.   
 
Whilst I share your concerns about the need to address anti social behaviour in Scotland, I 
am clear, that homeless applicants whom a local authority have assessed as having become 
homeless as a result of their own actions (including the type of anti-social behaviour referred 
to in our discussions) have no right be treated as unintentionally homeless by a local 
authority and therefore entitled to settled accommodation. There is no obligation to provide 
permanent or settled accommodation to homeless applicants that are not unintentionally 
homeless.     
 
Under Section 28(2) of the Housing (Scotland) 1987 Act it is the responsibility of a local 
authority to establish whether a person making a homeless application became homeless or 
threatened with homelessness intentionally.   
 
Intentionality depends on an applicant having acted, or failed to act, deliberately, and being 
aware of all the relevant facts, in a manner that has led to their homelessness situation.  
 
Therefore, if after taking account of all the circumstances of an applicant, the local authority 
finds that an applicant is homeless intentionally, the duty they owe to the household 
becomes one of temporary accommodation and advice and assistance rather than 
permanent accommodation.   
 
I would emphasise that should a local authority decide that a person became homeless 
intentionally, the person should not be considered to be intentionally homeless indefinitely or 
a fixed period of disqualification applied.  If there is reason to believe that there has been a 
change of circumstance, for example if there is evidence that the behaviour of a person 
evicted for anti-social behaviour has improved, or if some genuine efforts are being made to 
reduce rent arrears, then there may well be sufficient grounds to merit a review of the earlier 
decision, taking into account the altered circumstances. Applicants should be given a clear 
indication of what change of circumstances would allow them to apply again or have their 
case reconsidered. Chapter 7 of the Scottish Government’s Code of Guidance on 
Homelessness sets out guidance on how a local authority should inquire into intentionality, 
and provides guidance on different criteria for deciding intentionality. 
 



 

There is nothing in homelessness legislation nor the Code of Guidance to suggest that 
homeless applications should be assessed with no regard to the applicant’s conduct in a 
previous tenancy or indeed having displayed anti-social behaviour that has directly resulted 
in their homelessness.  The legislation does not operate regardless of behaviour. 
 
There are however provisions set out in the Housing (Scotland) Act 2001, which allows the 
use of a Short Scottish Secure Tenancy where an applicant has previously been evicted for 
anti-social behaviour within the last three years or if they or a member of their household is 
the subject of an anti-social behaviour order. 
 
This ‘probationary’ tenancy, which will be for at least 6 months and can be for up to 12 
months, enables tenants to be given a second chance to sustain a successful tenancy and 
has a double effect.  Firstly, of landlords being able to downgrade a tenancy from the full 
Scottish secure tenancy for tenants who are anti-social, thereby making it easier for the 
landlord to end the tenancy should unacceptable behaviour continue. Secondly, and 
importantly, it allows tenants with anti-social tendencies to receive support to enable them to 
sustain a tenancy in a responsible manner and to convert to a full Scottish Secure Tenancy 
after a probationary period of up to twelve months. These measures compliment the range of 
powers such as Anti Social Behaviour Orders and closure orders, available to the police and 
local authorities, via the courts, under the Antisocial Behaviour Etc (Scotland) Act 2004.   
 
In a broader sense, local authorities should have regard to statutory guidance on the Best 
Interests of Children Facing Homelessness - published by the Scottish Government in June 
2010, when considering ongoing action in respect of intentionally homeless households 
containing children. 
 
I hope the information provided addresses your concerns and will be of assistance in 
allowing local authorities to address anti-social behaviour, while ensuring the sustainability of 
individual tenancies and the stability of the wider community.   
 
If there are examples of specific cases that are causing the difficulties, which you do not 
believe are covered by this response, I would be grateful if you could forward this information 
for my attention and I will ask my officials to investigate further.  
 
 
Alex Neil 
Minister for Housing and Communities  
Scottish Government 
 
November 2010 
                                                                                                                            
 
 

                                                 
 


