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JUSTICE COMMITTEE 
 

AGENDA 
 

16th Meeting, 2009 (Session 3) 
 

Tuesday 26 May 2009 
 
The Committee will meet at 10.00 am in Committee Room 1. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 4 in private. 
 
2. Criminal Justice and Licensing (Scotland) Bill: The Committee will take 

evidence on the Bill at Stage 1 from— 
 

Chief Constable Stephen House, Strathclyde Police, and Chief Constable 
David Strang, Lothian and Borders Police, Association of Chief Police 
Officers in Scotland; 
 
Gordon Meldrum, Director General, Scottish Crime and Drug Enforcement 
Agency; 
 

and then from— 
 

David McKenna, Chief Executive, Susan Gallagher, Director of 
Development, and Jim Andrews, Director of Operations, Victim Support 
Scotland; 
 

and then from— 
 

Maire McCormack, Head of Policy, and Nico Juetten, Parliamentary 
Officer, Scotland's Commissioner for Children and Young People; 
 
Tom Roberts, Head of Public Affairs, CHILDREN 1st; 
 
Dr Jonathan Sher, Director of Research, Policy and Programmes, Children 
in Scotland; 
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and then from— 
 

Alastair Merrill, Director of Corporate Services, and Rona Sweeney, 
Director of Prisons, Scottish Prison Service. 
 

3. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
Act of Sederunt (Fees of Members of the Association of Commercial 
Attorneys in the Sheriff Court ) 2009 (SSI/2009/162).  
 

4. Budget process 2010-11: The Committee will consider its approach to its 
scrutiny of the Scottish Government's draft Budget 2010-11. 

 
5. Criminal Justice and Licensing (Scotland) Bill (in private): The Committee 

will consider the main themes arising from the evidence session. 
 
 

Douglas Wands 
Clerk to the Justice Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: douglas.wands@scottish.parliament.uk 
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The papers for this meeting are as follows— 
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Written submission - Association of Chief Police Officers in 
Scotland 
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Written submission - Scottish Crime and Drug Enforcement 
Agency 
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Written submission - Victim Support Scotland 
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Written submission - Scotland's Commissioner for Children 
and Young People 
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Written submission - CHILDREN 1st 
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Written submission - Children in Scotland 
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Paper from SPICe (private paper) 
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Paper from the Adviser (private paper) 
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Finance Committee report on the Financial Memorandum of 
the Criminal Justice and Licensing (Scotland) Bill
 

  

Criminal Justice and Licensing (Scotland) Bill: Fingerprint 
and DNA Data
 

  

Criminal Justice and Licensing (Scotland) Bill: Disclosure of 
Evidence
 

  

Agenda item 3  

SSI 2009/162 cover note 
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Act of Sederunt (Fees of Members of the Association of 
Commercial Attorneys in the Sheriff Court) 2009 
(SSI 2009/162)
 

  

Agenda item 4  

Paper from the Clerk (private paper) 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Association of Chief Police Officers in 
Scotland 

 
ACPOS is broadly supportive of the overarching aims of the bill and welcomes 
the move toward positive and practical improvements in sentencing, criminal 
procedure and licensing.    
 
In relation to specific sections of the legislation the following comments are 
offered: 
 
Section 14 & 20 – Community Payback orders, Reports about 
Supervised Persons 
This development may have an impact on the nature of post conviction 
reporting by the police to monitoring agencies but should not be any more 
onerous than that work already carried out.    
 
Section 17 – Presumption against short periods of imprisonment or 
detention 
This proposal will ensure that only people who deserve to be in prison should 
be sent there. The greater use of “Community Payback Orders” may 
encourage low level offenders to discontinue their offending behaviour, when 
they realise how damaging their behaviour has been to the Community and 
the people therein. 
 
In relation to the intention to repeal Section 169 and Section 206 (2–6) of the 
Criminal Procedure (Scotland) Act 1995 which permit a summary court to 
detain a person at court or a police station until 8 pm in lieu of imprisonment, 
or any “certified police cell” for up to four days.  ACPOS believes both 
provisions are archaic and indeed there are not thought to be any such 
“certified cells” in Scotland (not to be confused with “legalised cells” under the 
Prisons (Scotland) Act 1989). 
 
Section 18 – Amendments to the Custodial Sentences and Weapons 
(Scotland) Act 2007 
In reference to the automatic release at the half way point for those 
imprisoned for less than 1 year, the Bill proposes that conditions may be 
imposed that “a serious breach could” mean the offender returning to custody.  
Members suggest that consideration to changing this phrase to should lead to 
a return. 
 
Although the Bill contains proposals to move away from imposing a custodial 
sentence for less than 12 months, the good work achieved to date in relation 
to the deterrence of knife crime would be lost if knife crime is not separated 
from this legislation. 
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Section 23 – Offences aggravated by racial or religious prejudice  
It is felt that it may have been more useful to have all hate crime legislation in 
one place.  That said this enactment will harmonise the operation of hate 
crime in Scotland into line with England and Wales. 
 
It is positive that in tackling hate crime, offenders are clear that elements of 
the sentence are based upon aggravating factors. 
 
ACPOS wish to again highlight the opportunity for the Scottish Parliament to 
include the sexual orientation, gender identity and disability aspects of the 
Offences Aggravated by Prejudice Bill in this bill, to provide one piece of 
legislation for all hate crime.  This was alluded to, both in the written and oral 
evidence given to the Justice Committee on the Offences Aggravated by 
Prejudice Bill. It appears the opportunity has not been taken. 
 
In advance of the introduction of these amendments, consideration should be 
given to a publicity campaign for public awareness with a view to challenging 
attitudes and behaviour.   
  
Clarification is also required as to the exact classifications being used to 
identify ethnicity and religion. 
 
Section 24 – Voluntary intoxication by alcohol: effect in sentencing   
Victims of offences will benefit most from this proposal when they see that 
voluntary alcohol intake will not play a part in the defence of the crime, 
especially when the offence is of a violent nature and the victim has been left 
traumatised.  There are many people who consume alcohol sensibly and do 
not commit offences.  Those persons with a proclivity toward offending should 
be encouraged to follow this example and learn to know their limitations, 
particularly when they are no longer able to rely on alcohol in their defence.  
 
It is suggested that this proposal should be widened to include all intoxicants, 
whether legitimate, prescribed or otherwise.    
 
Section 34 - Extreme Pornography 
Members feel clarification over what constitutes ‘extreme pornography’ is 
needed as the term is subjective and open to interpretation by legal experts.  
 
It must be highlighted that although criminalising possession of such material 
strengthens the current legislation, there are real challenges around being 
able to monitor and police this.  Ongoing capability and capacity issues could 
impact on the ability of the Scottish Police to be pro-active in this area.  Such 
material can be easily accessed via the internet, most sites containing 
material are located out with UK Law enforcement jurisdiction and may in fact 
be legal in their country of origin.  
 
The Scottish Police may also face challenge in managing the expectations of 
interested agencies, such as Rape Crisis and Violence Against Women 
Groups, regarding the resource committed to and effective policing of this 
issue.  
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Section 35 - People Trafficking 
ACPOS is supportive of the changes to this legislation but would suggest that 
amendment should also be made to ensure any offences created are 
inclusive of persons 'within' the UK who undertake trafficking activities (i.e. 
Internal Trafficking) and, not limited or exclusive to those persons 
orchestrating trafficking from a foreign destination.  
  
It is also felt that the definition of facilitation should include activity around the 
transit process i.e. the purchase/procurement of travel documents, ground 
transport, offers of work and accommodation.  This should also extend to the 
definition for internal trafficking. 
  
It is vital that further consideration should be given to extending the legislation 
to include labour exploitation, sexual exploitation and domestic servitude 
rather than being exclusive to prostitution. In this regard the definition of 
'sexual and non-sexual exploitation' should be clarified further.   
 
In historical English legislation (prior to the UK Borders Act 2007), 'sexual 
exploitation' included any offence under the Sexual Offences Act (inclusive of 
prostitution etc) and indeed acted as an aggravation to that offence.  In Scots 
Law, common law crimes of rape or indecent assault etc would be considered 
independently for investigation and prosecution (and with weighty penal 
consequence for offenders). These charges however take no statutory 
account of the victim’s trafficked status for sentencing purposes. 
 
Section 40 & 62 – Witness Statements: use during trial 
It is not clear yet if the practicalities of this change have been considered.  It 
may have onerous implications for the Police, particularly Process Servers 
and/or Case Management staff.   
 
Section 41 – Breach of Undertaking  
This proposal will have no significant operational impact on the Scottish 
Police.  It should reduce the number of offences created but will require 
amendment to IT systems and also amendment to force guidance.   
 
There might also be a requirement to seek clarification on the Lord Advocate’s 
Guidelines which currently direct that such an offence be treated as a unique 
offence.   
 
Section 47 – Remand and committal of children and young persons 
Members feel there will be a challenge in identifying appropriate places of 
safety, ensuring these are readily available and fit for purpose.  There will be 
an onus on local authorities to provide these services. 
 
Section 58 - 60 – Retention and use of samples etc 
While ACPOS is supportive of the measures proposed, members note that 
the Bill is silent on persons who have committed an offence and are 
subsequently offered a Procurator Fiscal direct measure or are processed by 
Police and then issued with a FPN.  In previous consultations on this matter, 
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ACPOS has requested that clarification be made regarding the retention of 
samples from FPN recipients for the full comparison process.  Members are 
disappointed that this has not been addressed in the Bill. 
 
The recent judgement from the European Court of Human Rights (ECHR), in 
the case of S and Marper v UK commented favourably on the current Scottish 
position on retention of DNA.  It was also recognised that DNA is classed as 
more sensitive personal information than fingerprints and other relevant 
physical data.  ACPOS is fully supportive that the retention of fingerprint 
information is placed on an equal basis as DNA. 
 
Section 63 – Spouse or civil partner of an accused a compellable 
witness 
The proposal to remove this condition will be an advantage. Many offences 
where a ‘spouse’ is a ‘competent’ witness are incidents that have occurred 
within the family home, where their evidence may well be crucial for a 
conviction however currently they cannot be compelled. Where the ‘victim’ of 
the offence is a child within the home this change will ensure they are better 
protected by the criminal justice system. 
 
Section 64 – Special Measures for child witnesses and other vulnerable 
witnesses  
This will enhance the ethos of the Vulnerable Witnesses (Scotland) Act 2004 
and ensure the benefits are available for all Court proceedings rather than just 
trials. This will reassure vulnerable witnesses that they will be afforded the 
level of protection they require when in contact with the criminal justice 
system, from start to finish. 
 
Section 67 – Television link evidence 
The Bill comments on the difficulties requiring someone travelling from 
another jurisdiction to a Scottish Court (Paragraph 350) and extends 
Section 273 to cover those jurisdictions out with Scotland but within the UK.  
Whilst this appears a common-sense approach, it seems strange to put 
provisions in place for a witness attending the Scottish Borders from 
Northumbria but not consider making similar arrangements for a witness from 
Orkney giving testimony at Dumfries.  It may be appropriate to consider such 
measures on a case by case basis with applications being viewed objectively 
and considering the interests of justice. 
 
Section 71 - Sharing information with anti-fraud organisations 
 The proposal brings Scotland to a consistent position with that in England 
and Wales and is consistent with the current drive to better align and 
coordinate counter fraud arrangements across the UK. This is entirely 
consistent with the ACPOS view of the future UK arrangements and 
recognises that a significant amount of fraud activity operates across 
jurisdictions. Enhanced information sharing arrangements inform assessment 
of trends and threats in that regard and ACPOS are supportive of the 
introduction of such a measure. 
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The Serious Crime Act 2007 contains provisions to enable public authorities 
to share information with each other and with anti-fraud organisations to help 
prevent and detect fraud.  At present this does not relate to any powers 
devolved to Scotland. 
  
It should be noted that the Serious Crime Act 2007 includes a section named - 
Schedule 3, Data Protection Act 1998 (c.29) (conditions for processing 
sensitive personal data). 
It is suggested that in order to cover the wording contained within that 
schedule in this Bill, the following text should be inserted after paragraph 7;  

“7A (1) The processing—  

(a) is either—  

(i) the disclosure of sensitive personal data by a person as a member of an 
anti-fraud organisation or otherwise in accordance with any arrangements 
made by such an organisation; or  

(ii) any other processing by that person or another person of sensitive 
personal data so disclosed; and  

(b) is necessary for the purposes of preventing fraud or a particular kind of 
fraud.  

(2) In this paragraph “an anti-fraud organisation” means any unincorporated 
association, body corporate or other person which enables or facilitates any 
sharing of information to prevent fraud or a particular kind of fraud or which 
has any of these functions as its purpose or one of its purposes.” 

  
The proposal is that these provisions will extend the Serious Crime Act 2007 
Act to cover all of Scotland's public authorities; in effect repealing the 
restrictions relating to devolved powers in the Act. 
 
Although the key information detailed in the Bill refers to 'public authorities' it 
goes on to say that the Serious Crime Act 2007 also has 'specified anti-fraud 
Organisations' detailed in SI 2008/2353 which specifies 6 anti-fraud 
organisations.  It is not clear from the 'key information' if this SI would also 
apply to Scotland.  The Act also contains safeguards and makes it an offence 
to further disclose information obtained under the powers of the Act for any 
other purpose. 
  
Providing that it is clear that both the aforementioned provisions under the 
Serious Crime Act 2007 also relate to Scotland then the sharing of information 
would be legitimate in terms of Data Protection. 
  
It should also be made clear that the provision with regard to the sharing of 
information relates to 'Serious Crime' only.  Those who have commercial 
interests might otherwise be in a position to request information relating to 
individuals who they are involved with on a day to day commercial basis by 
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making the representation that they require the information since it 'is 
necessary for the purposes of preventing fraud or a particular kind of fraud'.  
 
Section 84 – compensation orders 
The proposals in relation to compensation orders against an uninsured driver 
would be a welcome step forward and should compliment the work of the 
Motor Insurers Bureau. The MIB provides the means for the victim of an 
uninsured driver to receive compensation for any loss resulting from the 
incident. This service is funded by motor vehicle insurers and generally the 
uninsured driver is not pursued in order to make good the compensation paid 
out by the MIB. 
The proposal to allow the court to make a compensation order against the 
uninsured and offending driver restores the balance somewhat in attempting 
to get the offender to financially recompense the victim. However, in practice, 
the victims of a serious or fatal road crash would always approach the MIB or 
perhaps the Criminal Injuries Compensation Board first. Proposals for the 
award of court imposed compensation may more readily be applicable to the 
less serious cases where minor injury or damage is caused. Recompense in 
respect of the loss of a no claims bonus, a policy excess, or even simply 
higher premiums would obviously be most welcome for those who are victims 
of uninsured drivers. 
ACPOS has asked the Motors Insurers Bureau (MIB) for their observations in 
respect of this and particularly into claims against uninsured drivers, for which 
the MIB already make restitution in respect of loss sustained by affected 
drivers.  They advise that any claim received for uninsured loss requires the 
claimant to make a declaration that they have/have not received restitution 
from elsewhere.   Any such restitution would be taken into account by the MIB 
and would likely reduce the compensation paid out by them.  In view of this, 
they do not see the proposed legislation impacting on their day to day basis.    
They do point out however, that this very much relies on the honesty of the 
claimant who may make a false declaration in order to receive additional 
monies. 
 
With regard to a road death, members believe the wording of this section 
requires careful consideration as those who have suffered bereavement as a 
result of such a collision will be emotionally vulnerable and in some cases 
hostile to the thought of the person who caused the death of a loved one 
having anything to do with their funeral. They may also see any compensation 
order as the value the State puts on their loved one’s life. 
 
Section 86 (Disclosure) - Provision of information to prosecutor 
A definition of ‘sensitive’ is given however there is no definition of ‘highly 
sensitive’. If police officers are to be required in law to apply such categories 
then a definition of highly sensitive is necessary. 
 
Using schedules to list each item of (relevant) information to a prosecutor will 
be very time-consuming. It may not be the most effective method in all cases 
and, the draft legislation is non-specific as to the means by which the 
prosecutor may disclose information to the accused (section 97). ACPOS 
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would seek clarification on the need for a statutory requirement for scheduling 
of information. Developments in police information management may result in 
more effective systems available to police forces (and prosecutors) but 
legislation would require the continued use of schedules. 
 
Overall, it is felt that the method by which police forces reveal the existence of 
information to prosecutors can be competently and effectively addressed 
within the Code of Practice which will underpin the implementation of Part 6 of 
the Bill. 
 
Section 88 (Disclosure) - Review and adjustment of schedules of 
information 
ACPOS is of the view that the person who is best positioned to make a 
judgement on the likely impact should potentially sensitive information be 
released to the accused, is the police officer. It is entirely appropriate that the 
prosecutor should objectively review the judgements of the police and it is to 
be expected that they will disagree on occasions.  
 
Should the prosecutor disagree with police assessment of levels of sensitivity 
and, after review there is still disagreement, then it should be possible for the 
prosecutor to amend the schedule(s) accordingly without a police officer being 
required to alter their professional judgement. It may be more appropriate for 
scheduling processes to be detailed within the Code of Practice rather than in 
the primary legislation. 
 
Section 121 - Conditions to which licences under 1982 Act are to be 
subject. 
It is suggested, in respect of licences that relate to activities in particular 
geographical areas (such as street traders) that if a council used its 
discretionary power the badge as it currently stands – unlike the licence – will 
not stipulate the area within which the trader is licensed to operate.  
 
Section 126 - Licensing of public entertainment. 
The provisions, if introduced, will assist not only the police but the council 
when dealing with public safety issues in connection with such events.    
 
Section 127 - Licensing of late night catering  
The Bill’s provisions extend the part of the 1982 Act covering late hours 
catering to ensure that licensing authorities have the power to license any 
premises selling food or drink at late hours. This amendment will give 
licensing authorities the option of licensing all such premises, if they consider 
it necessary to do so.  Going forward, this may have fairly significant 
implications for additional workload for the police in relation to the both the 
administrative process and in relation to any requests by the local authority for 
analysis to be carried out by the police in relation to crime / disorder profiles 
with regards to premises that may be included in this new category. That said 
this is this is a section of the Act that should be fully supported.  
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Section 132 - Premises licence applications: antisocial behaviour 
reports. 
This section amends the requirements contained within the Licensing 
(Scotland) Act 2005 obliging a Chief Constable to provide the licensing board 
with an antisocial behaviour report and, instead, an antisocial behaviour report 
will only be required if the licensing board requests one, or if the Chief 
Constable wishes to forward a report for the Board’s consideration.  This 
much reflects the situation that has pertained during the Transition Period and 
the amendment is welcomed.  As ACPOS has maintained consistently, 
information in relation to anti-social behaviour in the vicinity of premises is, in 
itself, meaningless to a significant extent, unless a detailed evaluation of each 
and every incident is carried out.  While it is recognised that there will always 
be a number of premises dependent on geography which will not feature to 
any significant extent on Crime Management and Command & Control 
Systems, there will, inevitably, be a large number of premises that will do. 
 
Importantly, it is not, nor has it ever been, suggested that such incidents of 
antisocial behaviour should be directly attributed to premises and, clearly, 
where a licence is sought for premises not previously licensed, the usefulness 
of attributing antisocial behaviour then occurring within the vicinity to those 
premises (or as previously indicated any specific premises) is dubious.  What 
will be more effective is close monitoring of activity in, or within the vicinity of, 
existing licensed premises; examining recorded crimes and incidents that 
can be related to existing licensed premises and seeking a review of the 
premises licence.  Going forward, that will remove premises that do not 
operate in conformity with the licensing objectives and help to decrease 
significantly the negative impact that the antisocial behaviour associated with 
the operation of licensed premises has on our communities.    
 
Section 136 - Personal Licences  
Related amendments to Section 74 of the Act  
A Chief Constable may make a recommendation that the licensing board 
refuse a personal licence application if he considers it necessary for the 
purposes of any of the licensing objectives.  There is however no opportunity 
for a Chief Constable to make a formal ‘representation’ to the licensing board 
regarding issues related thereto that may not merit a recommendation to 
refuse but would nonetheless be relevant to the licensing board’s 
consideration of the application. 
 
It should be noted that ACPOS has not reviewed nor provided comment on 
Sections 2 -13, 16, 19-22, 44, 48-57, 61, 62, 65, 76, 80-82 and 117-120. 
 
 
John Pow 
Interim General Secretary 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Scottish Crime and  
Drug Enforcement Agency 

 
My observations are restricted to those parts of the Bill which I consider to 
have the most significant relevance to the SCDEA and for ease of reference 
those comments are outlined below. I am aware that the Association of Chief 
Police Officers in Scotland (ACPOS) have also been invited to make comment 
in respect of the Bill’s provisions.  
 
You may also wish to be aware that previous submissions, dated 12 February 
2009 in connection with the provisions of the Bill, relating to RIPA and 
RIP(S)A, was forwarded to your colleague Mr Graham Waugh. A copy of that 
correspondence is attached for your consideration.  
 
Part 1 – Sentencing – Drug Treatment requirement – amendments to the 
Criminal Procedure (Scotland) Act 1995 section 227 
 
Part 1 – Sentencing – Alcohol Treatment requirement – amendments to 
Criminal Procedure (Scotland) Act 1995 section 227 
 
The provisions proposed in connection with both Drug Treatment and Alcohol 
Treatment are supported and we have no further comment to make.  

Part 2 – Criminal Law – Serious Organised Crime – sections 25 – 28 
The introduction of the offences in connection with serious organised crime, 
under Part 2 of the Bill, are welcomed, however the following observations in 
regards to each of the individual sections is intended to seek clarity on the 
intentions outlined.  
 
Section 25 (1) introduces the offence that ‘A person who agrees with at least 
one other person to become involved in serious organised crime commits an 
offence’. It is unclear as to how such an agreement between two or more 
people will be proved to the satisfaction of the court.  
 
Guidance on the standard of evidence or information required establishing 
such an agreement, including what will in itself provide evidence of or at least 
an inference of agreement between the accused to be involved in serious 
organised crime, would be welcomed. 
 
Were an accused to state, in defence of their activity that their ‘agreement’ 
was secured under duress or coercion then this would provide an opportunity 
for the offence to be incomplete, even where such duress or coercion had not 
in actual fact occurred.  
 
Where an accused’s actions provide evidence of complicity in the commission 
of a serious offence this factor should be taken into account when establishing 
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the extent of ‘agreement’ between the accused and thereby refuting any 
possible defence. Perhaps the word ‘agrees’ is too limiting when establishing 
the intended conduct of the accused and should be reconsidered with 
perhaps a phrase such as ‘…allows themselves to become involved in…’ 
would be more appropriate.   
 
The subsection should also perhaps make clear whether or not it is a 
necessary element of the offence that at least two persons need to be 
identified as parties to the agreement before the offence itself is complete. 
What, for instance, will constitute ‘involvement’ and will the extent of that 
‘involvement’ have a bearing on whether an accused is proceeded against on 
indictment or on summary procedure? 
 
Whilst it may be possible for evidence relating to the lifestyle of one or more 
individuals to be presented to show that an accused’s standard of living is not 
commensurate with their established legitimate income, this in itself may be 
insufficient to establish involvement in serious organised crime, but should be 
a contributing factor to be considered when examination of the accused’s 
activities is undertaken.   
 
Section 25(2) introduces definitions for the terms ‘serious organised crime’ 
and ‘serious offence’ Section 25(2) (a) provides that one of two conditions 
must be met before a serious offence is committed.  It would be preferable if 
the term ‘serious offence’ applied to any crime capable of being indicted which 
would enable instances of minor crime, motivated by serious organised crime, 
to be dealt with more effectively and provide the mechanisms through which 
those involved in pursuing their activity through acts of violence and 
intimidation can be brought to justice.   
 
Section 25(2) (b) introduces the reference to ‘…an act of serious violence…’ 
It is unclear what would constitute an act of serious violence. As alluded to 
earlier those involved in organised crime may achieve their objectives through 
fear and intimidation without necessarily resorting to serious violence, albeit it 
is acknowledged that violence may well occur. The use of the term appears to 
be unnecessarily restrictive and should be widened to include any behaviour 
which is used to further the activity of organised crime.  
 
Section 26 introduces offences aggravated by connection with serious 
organised crime and these provisions are generally welcomed.  
 
Section 27 – 28 introduce offences of both directing serious organised crime 
(section 27) and failing to report serious organised crime (section 28). Whilst 
acknowledging the privileges of client confidentiality and the right of a suspect 
to seek legal advice when potentially facing charges connected to serious 
organised crime, it appears that the offences created under section 1 
subsections (1) and (2), are ineffective in those circumstances where an 
organised crime group employs the services of a solicitor or other legal 
adviser to further its own criminal activity or indeed in some other way attempt 
to legitimise its activity through legal instruments. By virtue of the defence 
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afforded under subsections (4) and / or (5) a legal adviser could continuously 
evade prosecution.  
 
It would be of greater effect if this subsection also contained provision to 
make it an offence on the part of the legal adviser to withhold information of a 
type that would reasonably cause the legal adviser to suspect that the 
provision of the information or advice was to enable an individual or group to 
evade detection from committing a serious offence or to conceal their 
involvement in serious organised crime.  
 
This subsection should also make it clear that to aid or abet the commission 
of serious organised crime would be an indictable offence, punishable by a 
significant period of imprisonment.      
 
It is recognised that the provisions provide for the evidence of single 
witnesses (or equivalent) to be taken into account collectively to help establish 
a prima facie case e.g. evidence against an accused spread across violence, 
drug trafficking, money laundering, etc, albeit insufficient to secure a 
conviction for any individual component crime may be sufficient to prove the 
new offences and this is welcomed.  
 
In particular, as greater understanding of the scale and extent of serious 
organised crime is achieved through the Scottish Serious Organised Crime 
Mapping Project these provisions would have most impact if they were 
capable of being applied retrospectively in a similar fashion to provisions 
under the Proceeds of Crime Act 2002, albeit it would be entirely appropriate 
that a limit on how far, in retrospect, such offences would be considered, 
would apply.    
 
Taking into account the need for reasonableness and proportionality, the 
legislation would be much more impactive if it empowered investigators to 
identify and consider retrospective evidence, otherwise, we will need to watch 
and wait for the criminals to reoffend 
 
Part 2 – Criminal Law – Articles Banned in Prison – section 29  
 
This provision is fully supported and the classification of mobile phones as 
banned articles within the prison environment is acknowledged as a very 
positive step against those who continue to be criminally active whilst serving 
a custodial sentence or on remand.   

Part 2 – Criminal Law – Indecent Images of Children – sections 33 – 34 
 
Members of the SCDEA E Crime Unit have had the opportunity to contribute 
to earlier debate on the provisions proposed under sections 33 – 34 of the Bill. 
Section 34 inserts into the Civic Government (Scotland) Act 1982 sections 
51A, 51B and 51C which relate to Extreme Pornography and the offence of 
possession of extreme pornography.  
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The definition of an ‘extreme image’ presents practical difficulties. The use of 
the terminology “depicts, in an explicit and realistic way” would seem to 
include all images where such acts are depicted but are subsequently shown 
to have been staged or acted out. For example a realistic depiction of a rape 
or sexual murder, which is undoubtedly pornographic but where the “victim” is 
shown to have suffered no harm and to have been a willing participant in 
actions depicted, would appear to be included in the definition.  
 
Thus for a forensic examiner or investigating officer the question is not 
whether the acts depicted, actually resulted in any physical harm to any 
individual, or whether rape, sexual activity with a corpse or bestiality has 
actually taken place, but whether the depiction is pornographic, explicit and 
realistic. 
 
Furthermore, and again from a practical point of view, it is easier to see how 
such determinations may be possible from viewing moving images but it 
would be far more difficult and perhaps impossible in some cases, to reach 
competent conclusions based on this legislation where single images of the 
relevant activities are depicted. 
 
Finally, the effect upon officers and professionals who are required to view 
indecent material involving children is starting to be documented and 
understood. Staff welfare measures are in place but the effect on staff having 
to view, what are, by definition, explicit extreme pornographic images can only 
be estimated, and perhaps early discussions with and involvement of relevant 
health professionals during such enquiries with a view to mitigating potential 
problems in this area should be catered for within the legislation.  
 
In addition there may be too many opportunities for uncertainty as to whether 
or not a particular image may fall into the definition, given both the nature of 
the offence and the potential defences available under sections 51B and 51C. 
 
The inclusion of a ‘tracing’ of a photograph or pseudo in the definition of an 
indecent photograph is a reasonable extension to existing legislation and 
assists in clarifying previous confusion around the definition of a pseudo-
photograph.  

Part 2 – Criminal Law – People Trafficking – section 35    

The proposed amendments to the Criminal Justice (Scotland) Act 2003 and 
the Asylum and Immigration (Treatment of Claimants, etc) Act 2004, as 
introduced by Section 35, are seen as very positive measures which 
strengthen the existing provisions and are welcomed.    

Part 3 – Criminal procedure – Disclosure – section 52 
 
Comments in regard to the disclosure generally are outlined later in this 
response.  
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Part 4 – Evidence – Witness Anonymity orders – section 66 
 
Section 66 introduces into the Criminal Procedure (Scotland) Act 1995, 
witness anonymity orders under section 271N – 271Y. These provisions are 
generally welcomed The ability to protect the identity of witnesses who play a 
key role in the administration of justice, from both ends of the spectrum 
whether it involves undercover police officers or general members of the 
public, helps to provide an increased confidence in the justice system and 
foster public reassurance that there is a safer and stronger Scotland. 
 
However there are a number of issues associated with these provisions which 
cause concern and are highlighted below for further consideration.     
 
Section 271N  Witness anonymity orders 
 
The introduction of witness anonymity orders is supported however it would 
appear that where the court have considered an appropriate application 
(section 271P), which satisfies the conditions for making an order (section 
271Q), the terms of section 271N subsection (5) could potentially expose a 
witness, who satisfies the foregoing criteria, but who stands before a jury 
constituted by local residents to be identified because in respect of section 
271N the court is not authorised to require that the witness is screened from 
the jury or indeed an interpreter. This is unlikely to ensure that the witness is 
sufficiently satisfied that their identity will not be revealed either during the trial 
or at a later stage and may defeat the object of seeking the order in the first 
place.  
 
Under subsection (5) (a) (i) the witness may be seen by ‘the judge or other 
members of the court’. This presumably will include the defence agent 
representing the accused and whilst it is recognised that in the majority of 
occasions this would not in itself present any issue, there may be occasions 
where the very fact that the witness can be identified by the legal team 
defending the accused, may compromise the safety of the witness and 
necessary provision requires to be taken of such potential. Furthermore there 
appear to be no provision for the protection of the witness from an accused 
who conducts his or her own defence.     
 
It would be preferable that the section stipulate that where the court, having 
considered the application and granted the order, ensures that the witness 
benefits from the facility of giving evidence from within a screened area, 
perhaps visible only to the trial judge.       
 
Section 271Q  Conditions for making orders 
 
This section specifies the conditions which must be present before the court 
may consider making witness anonymity order. The conditions are outlined in 
subsections (3) to (6) with further matters which may be taken into account by 
the court outlined in subsection (7).  
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It appears that all the conditions must be met before the court may give the 
application consideration. Furthermore the court is entitled to take Relevant 
Considerations, as outlined in section 271R into account. Is it the case 
therefore, that if any or part of a condition is not met, the fact that the 
remaining conditions are met would be irrelevant, by virtue of the wording of 
section 271Q (2)? If this is the case then it may have significant repercussions 
for the Crown, in some cases to proceed.   
 
Furthermore the Bill states that the court may make an order only if it is 
satisfied that Conditions A to D are met. Condition D states that  
 
 (a) the witness would not testify if the proposed order were not made, 
or 

(b) there would be real harm to the public interest if the witness were to 
testify without the proposed order being made. 

 
It would appear however, from the way in which this condition is framed, that it 
may present a barrier to those willing witnesses who may be denied 
anonymity only because they are willing to testify. The following scenario is 
presented by way of an example.  
 
A member of the public, who has no connection to the crime or accused, 
observes the commission of a serious crime. This crime is committed by a 
known member of an Organised Crime Group. The witness however, is 
prepared to testify but given the previous knowledge of the suspect or those 
with whom the suspect is criminally connected, the police are of the opinion 
that it would be in the interests of the safety of the witness that their identity 
was concealed to the suspect.  
 
It would appear that an application for a witness anonymity order would be 
unavailable to the police or the Crown because of the wording of this 
condition. The only avenue available may be for such a witness to go into 
Level 1 protection. This leads to their complete relocation, change of job, 
minimal family contact and severing of ties with friends. Such a restriction may 
ultimately lose the cooperation of the witness, unduly influence the standard 
of the evidence subsequently presented to the court and ultimately lead to the 
ends of justice being defeated.     
 
In such circumstances it is submitted that there may be a disproportionate 
effect on the witness’s Article 8 rights and that their interests could be better 
served by anonymity? Therefore, is the condition outlined at paragraph (a) too 
high a test to be satisfied for the order to be granted?  
 
In terms of paragraph (b), it is unclear what would be considered ‘real harm 
to the public interest’ and would the circumstances outlined above, where a 
willing witness is not afforded anonymity in the appropriate circumstances, 
potentially lead to such real harm occurring.   
 
Under the provisions of section 271Q (7), the court in determining whether 
the measures to be specified in the order are necessary for the purpose 
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mentioned in subsection (3)(a), the court must have regard in particular to any 
reasonable fear on the part of the witness— 
 

(a) that the witness or another person would suffer death or injury, or  
(b) that there would be serious damage to property, 

 
What may be a reasonable fear on the part of one witness may not be on the 
part of another witness in the same circumstances therefore without any 
definition of what may be considered reasonable there may be considerable 
differences applied by the courts. 
 
The reported case R (A) others v Lord Saville of Newdigate (Widgery 
Soldiers) 2002/WLR/1249, 1261 reflected that the courts should consider the 
subjective fears of the witness balanced with the objective assessment of the 
threat. Subsequent decisions have also reflected on the courts responsibility 
to consider the potential effect on the witness’s health. Such issues have to 
be balanced with the level of threat; this threat has to approach the threshold 
of impacting on witness’s rights under Article 2 of the European Convention 
on Human Rights1   
 
Consequently clarification and guidance on what is ‘reasonable’ would be 
valuable. Whilst it is recognised that decisions of the courts in England and 
Wales may only be persuasive and therefore not binding on Scottish courts, 
they may provide a suitable point from which appropriate guidance could be 
provided to enable relevant information to be provided for the court’s 
consideration.   
 
Section 271Q (7) (b) requires the court to have regard to any reasonable fear 
on the part of the witness that there may be ‘…serious damage to property’ if 
the witness were identified.  
 
Whilst the rationale for inclusion of this subsection is understood it is more 
likely that the courts would consider the potential impact on an accused’s 
rights under Article 6 in granting an witness anonymity order and where the 
potential justification for granting the order may rest on the witness’s 
reasonable fear of serious damage to property (his or anyone else’s) it is likely 
that the court would favour the accused right to a fair trial over the likely 
damage to property.  
 
Section 271R Relevant Considerations 
 
Subsection 2(f) provides that the court must have regard to whether it would 
be reasonably practicable to protect the witness’s identity by any means other 
than by making a witness anonymity order specifying the measures that are 
under consideration by the court. 
 

                                                 
1 Convention for the Protection of Human Rights and Fundamental Freedoms 
http://conventions.coe.int/treaty/en/Treaties/Html/005.htm  
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This would apply to Level 1 protection and it is submitted that the 
considerations outlined under 271Q can be equally applied.  
 
A concern would have to be that the courts consider that witness anonymity is 
the final option and only contemplated where all others have been exhausted.  
 
In the example given above, the witness’s Article 8 rights would need to be 
considered with equal weight to the accused’s rights under Article 6. If this 
was favourably assessed by the courts, anonymity would prevent an entire 
family being relocated. 
 
In the 6 month trial of the emergency legislation in England and Wales 346 
witnesses from 137 cases were referred to the Crown Prosecution Service 
(CPS) by the police for consideration of witness anonymity orders.  
 
The CPS subsequently applied for orders for 135 witnesses of which 129 
were granted with only 6 refused. Such figures would tend to support the 
genuine need for the legislation. 
 
The concept of Investigation Anonymity Orders is also worthy of consideration 
due to the growing intrusive nature of journalism serving the public’s insatiable 
appetite for “gangster” stories. In “gangland” murders involving Organised 
Crime Groups (OCG’s) witnesses can often be exposed through the efforts of 
investigative journalists. Such reporting can act as a strong deterrent for 
potential witnesses who would otherwise engage with the police. If an 
Investigative Anonymity Order was put in place this would safeguard the 
interests of witnesses prior to proceedings becoming “live.”  
 
A parallel can be drawn with the provisions of s 86 of Serious Organised 
Crime and Policing Act 2005, which makes a specific offence of revealing 
details of a witness involved in a witness protection programme 

Part 5 – Criminal Justice – Part 2A – Data Matching – section 26B + C 
(RIPA provisions) 
 
The provisions outlined in this part of the Bill are fully supported and we have 
no further comment to make 

Part 5 – Criminal Justice – Grant of authorisations for directed and 
intrusive surveillance – sections 77 - 79 
 
The provisions of the Bill outlined within sections 77 – 79 are acknowledged 
as meeting the needs of the SCDEA in respect of authorising activity within 
joint operations in Scotland and are welcomed. In affording the Deputy 
Director General the same level of authority as that currently held by the 
Director General with regard to applications made under Part III of the Police 
Act 1997 and Intrusive Surveillance within RIP(S)A, the  provisions recognise 
the importance of the need for resilience at Senior Authorising Officer level 
within the SCDEA and are welcomed.    
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Part 5 Criminal Justice – Sharing information with anti-fraud 
organisations - Section 71 and 83 
 
The provisions outlined in Section 71 amend the Serious Crime Act 2007 
sections 68, 69 and 71 which had previously led to Scottish specific legislation 
being outwith the scope of the 2007 Act. These amendments are welcomed.   
 
Section 83 addresses the issue of providing clarity as to who can actually 
apply for a Financial Reporting Order. In the original legislation, this was silent 
which caused some confusion as to whether the prosecutor could make a 
request, or if it had to come from the Court. This amendment is fully 
supported.  

Part 6 – Disclosure – sections 85 – 116 and Schedule 3 
 
The introduction of the provisions relating to disclosure present some 
significant challenges for the SCDEA and the wider Scottish police service.  
 
Following Lord Coulsfield’s recommendations contained in his report ‘Review 
of the Law and Practice of Disclosure in Criminal Proceedings in Scotland 
(2007)2, ACPOS Crime Business Area established a National Disclosure 
Steering Group (NDSG).  
 
The steering group, comprising representatives of the Scottish police forces, 
Crown Office and Procurator Fiscal’s Service (COPFS), Her Majesty’s 
Revenue and Customs (HMRC), the Serious Organised Crime Agency 
(SOCA) and Scottish Government was established to progress those 
recommendations including creation of a manual of guidance regarding 
disclosure.  
 
In relation to criminal investigations the disclosure of relevant material to 
COPFS will be implemented in advance of the introduction of the legislation 
itself. The SCDEA, in partnership with COPFS has already begun to identify 
resources to lead on matters such as compliance and training.  
 
Whilst it is acknowledged that until the legislation is completely introduced the 
full impact is difficult to quantify, it is of serious concern that the demand 
brought about by the provisions will put a significant strain on the already 
stretched resources of the SCDEA.   
 
An initial assessment of the number of persons who would perform the role of 
Revelation/Disclosure Officer was set at 10. This would provide a spread of 
experience and support to the various business units across geographic 
locations within the SCDEA.  Preferably this role would be performed by 
suitably trained members of police staff, as this would have a cost saving 
when compared to the employment of Police Officers. However, from further 
research with similar law enforcement partners, such as SOCA and given the 
complexity and prolonged nature of SCDEA investigations, where large 
                                                 
2 www.scotland.gov.uk/Publications/2007/09/11092728/37  

9 

http://www.scotland.gov.uk/Publications/2007/09/11092728/37


J/S3/09/16/2 

enquiries would require more than 1 Disclosure Officer for resilience 
purposes, it is considered that as many as 15 persons may be required to fulfil 
organisational legislative requirements. 
 
Were it necessary to fund police officers to fulfil this requirement it is 
estimated that annual costs would amount to approximately £975,000 (based 
on average annual on costs of £65,000 per officer), or if police staff were to be 
employed to fulfil the role then the indicative annual costs would amount to 
£525,000, based upon average annual on cost of £35,000 per person).  
 
Either way it is likely that these resources would need to be found from within 
the existing establishment and budget which would have a detrimental impact 
upon front line operational activity.  
 
 
Gordon Meldrum 
Deputy Chief Constable 
Director General 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from Victim Support Scotland 
 
1. Introduction 
 
Victim Support Scotland is the largest agency providing support and information 
services to victims of crime in Scotland. Established in 1985, the organisation 
currently employs around 180 staff and 900 volunteers. In 2007-2008 our 
community based victim services and court based witness services supported 
around 175,000 people affected by crime. With the interest of victims and witness 
at heart, we are pleased to be given a change to provide a response to this 
important consultation. We have divided our comments below in accordance with 
the sections of the Bill.  
 
2. Victim Support Scotland’s comments  
 
Section 1-2 Purpose and principles of sentencing  
 
Victim Support Scotland agrees with the proposed purpose and principles of 
sentencing. We believe that the introduction of statutory definition of the aim of 
sentencing will help to create more consistency in sentences, as stated in section 
1(3)(d), which would benefit the whole justice sector, including victims and 
witnesses of crime. More consistency will subsequently make the criminal justice 
process more transparent, enabling parties to foresee and understand why a 
particular verdict is given. 

Section 3-13 Scottish Sentencing Council 

Victim Support Scotland agrees with the establishment of a Scottish Sentencing 
Council. For more details, see our previous consultation response on this matter. 

Section 14 Community payback orders 

Victim Support Scotland supports the introduction of payback orders and the 
aims set out in the bill. In addition, we would like to introduce the two following 
requirements: 
 

a) an alternative (suspended) sentence should be set out by the court 
alongside the community payback order, which would announce what 
sentence would be given if the offender breaches the payback order. 
This would give more clarity to the victim, offender and the general 
community about the content of the sentence and what will happen if 
the order is not fulfilled.  
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b) a community payback order can only be given if the chosen 
treatment/activity is available at the time of sentencing. This will ensure 
that the offender will start the disposal straight away, instead of for 
instance waiting several months to begin a particular treatment, which 
gives a signal to the victim that nothing has happened. Confidence in 
the criminal justice system has been shown to form an important part 
in the recovery process for many people affected by crime; the belief 
that justice has been made greatly aids recovery. The effects of 
unclear and disproportionate sentences undermine this concept and 
have a damaging effect on both victims and communities. It is 
therefore of vital importance, both to the victim and for society as a 
whole, that the community payback order will provide an adequate and 
proportionate response to the crime and that each disposal will fulfil all 
the purposes of sentencing as set out in section 1(1) of the Bill.  

 
Regarding the court’s communication of the order, section 227B(4) states that  
 
“before imposing the order, the court must explain to the offender in ordinary 
language –  
 

(a) the purpose and effect of each of the requirements to be imposed by 
the order, 

(b) the consequence which may follow if the offender fails to comply with 
any of the requirements imposed by the order” 

 
Victim Support Scotland believes that this information should also be given to the 
victim, unless they have stated they do not want to receive this information. As 
an alternative, information can also be given to a representative of the victim. 
Keeping the victim informed is important for two reasons. Firstly, in order for the 
victim to feel justice has been done and that the offence has been given an 
appropriate sentence, it is important that he/she fully understands the community 
payback order and any associated requirements. Secondly, the victim is often in 
a very good position to report certain breaches of the order, for instance a 
requirement to not contact the victim. Similarly, section 227E(4) states that a 
copy of the order imposing the community payback order should be given to the 
offender and to the local authority within whose area the offender resides. We 
believe this information should also be given to the victim, unless they have 
stated they do not wish to receive this type of information. The victim has a right 
to be kept informed, and giving the victim a full explanation of the decision will 
also increase the likelihood of him/her accepting the decision and being more 
content with the overall justice process.  
 
Section 17 Presumption against short periods of imprisonment or detention 

Victim Support Scotland supports this section when suitable alternative disposals 
are immediately available.  

2 



J/S3/09/16/3 
 

Section 23 Offences aggravated by prejudice 

Victim Support Scotland supports this change.  

Section 24 Voluntary intoxication: effect in sentencing  

Victim Support Scotland supports the introduction of this section.  

Section 38 Prosecution of children 

Victim Support Scotland supports this change.  

Section 40 Witness Statements  

Victim Support Scotland supports this modification.  

Section 42 – 43 Bail 

Victim Support Scotland supports these changes, including the demand on a 
person released on bail to participate in an identification parade. In reference to 
section 42(2)(2A) and 42(2)(2AA) we believe it is important to keep the victim 
fully informed of the possibility for the prosecutor to be heard. The victim should 
also receive full explanations of all implications where the prosecutor consents to 
the bail review application without having a hearing.  

Appropriate attention should be given to the views and fears of the victim when 
deciding on whether or not to grant bail; there should be provisions to take 
account of the impact the crime has had on the victim. Bail conditions such as, 
for instance, abstaining from contacting the victim should if appropriate be set. It 
is also critical that bail conditions are communicated to the victim in a timely and 
appropriate manner. Being informed of the bail conditions could also help to 
reduce fear and concerns regarding the victim’s personal safety.  

Section 63 Spouse or civil partner of accused a compellable witness 

Victim Support Scotland supports the legal principle of this suggestion, 
particularly is cases of serious and organised crime. However, when applying this 
section, we ask that the Crown Office considers the wider issue of maintaining 
family relations. We recommend the introduction of a test of proportionality, 
including a risk analysis, balancing the value of the evidence with the risk of not 
accessing the evidence statement to protect the integrity of the family. We 
believe that to access the witness statement, the Crown must be convinced it 
would improve the quality of justice. Guidance should be developed regarding 
how to balance the need to access witness statements without causing more 
distress than is necessary to the families involved.  
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Section 66 Witness anonymity orders 

Victim Support Scotland supports the introduction of witness anonymity orders, 
but would initially recommend limited application to only include witnesses 
employed in information security service who will be put at risk if the anonymity 
orders were not available.  

Section 80 Assistance to victim support 

In addition to standard funding streams, Victim Support Scotland can see the 
value of section 80, making funds available for services in particular areas for 
particular crimes and circumstances. We see this section as an addition to 
current funding schemes and not a change in policy direction regarding the 
matter in which victim services are funded.  

Section 84 Compensation orders 

In principle, we support the possibility for courts to make a compensation order 
requiring the convicted person to pay compensation in favour of the victim or a 
person who is liable for funeral expenses. We recognise that the use of these 
orders require the cooperation and approval of the individual victim and family 
involved. However, we believe the provisions need further development and we 
would want to be involved in policy discussions and the set up of the orders.  
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from Scotland’s Commissioner for Children and  
Young People 

 
1
 
. The Role of the Commissioner 

1.1 The office of Commissioner was established by the Commissioner for 
Children and Young People (Scotland) Act 2003. The general function of the 
Commissioner is to ‘promote and safeguard the rights of children and young 
people’.  
 
1.2 In particular, the Commissioner must review law, policy and practice relating 
to the rights of children and young people with a view to assessing their 
adequacy and effectiveness, having particular regard to the United Nations 
Convention on the Rights of the Child (UNCRC).  
 
1.3 The Act puts a particular emphasis on the involvement of children and young 
people in the Commissioner’s work, particularly those groups of children and 
young people who do not have other adequate means by which they can make 
their views known. 
 
2
 

. United Nations Convention on the Rights of the Child 
2.1 The United Nations Convention on the Rights of the Child was passed by the 
UN General Assembly in 1989 and ratified by the UK in 1991. Ratification 
commits the UK to bringing its law, policy and practice into line with the 
Convention and this represents a promise to the children and young people of 
Scotland to make life better for them by respecting and promoting their rights as 
set out in the UNCRC.  
 
2.2 The UNCRC sets out the fundamental human rights that all children around 
the world, without discrimination, are entitled to. It sets out minimum standards 
for the rights for children, rather than “best practice”; state parties are thus 
encouraged to exceed the standards laid out in the Convention, but must not fall 
short of its basic requirements.  
 
3. Relevant UNCRC Articles 
 
3.1 The following articles of the UNCRC are particularly relevant to this Bill: 
 
Article 3 – The best interest of the child must be a primary consideration 
Article 12 – The child must be given a say in decisions that affect their lives 
Article 16 – Right to privacy 
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Article 37 – Freedom from torture, inhuman and degrading treatment and 
punishment 
Article 40 – Juvenile justice, especially 40 (3) on specific systems and 
procedures to deal with children who offend, outwith the criminal justice system, 
and 40 (3)(a) on the age of criminal responsibility. 
 
Further, the UN Committee on the Rights of the Child, which oversees the 
implementation of the Convention by state parties, from time to time issues 
General Comments to facilitate best practice in UNCRC implementation. General 
Comment No. 10 (2007), Children’s Rights in Juvenile Justice1 includes the 
Committee’s views on the age of criminal responsibility, including that an age of 
criminal responsibility lower than 12 is ‘not internationally acceptable’. It is 
referred to in more detail below.  
 
3.2 Other relevant international law 
 
Articles 3 (Prohibition of torture, inhuman and degrading treatment and 
punishment) and 6 (Right to a fair trial) of the European Convention on Human 
Rights (ECHR) are also relevant. European Court of Human Rights jurisprudence 
further contributes to our understanding of the notion of the age of criminal 
responsibility.  
 
In the virtually identical judgments in V v UK and T v UK (2000), the Court held 
that the child’s ability to understand and participate in the proceedings is the 
critical factor2 in determining the Convention compliance of the criminal justice 
process and found a violation of article 6 (1) ECHR.  
 
4. Introduction 
 
4.1 We welcome the opportunity to comment on the important proposals in the 
Criminal Justice and Licensing (Scotland) Bill and the opportunity to contribute to 
the Committee’s deliberations. The Bill is very wide-ranging and our comments 
will focus on only a few proposals contained within it, which are most pertinent to 
the rights of children and young people. Critically, the Bill provides a platform to 
address a number of important issues concerning children and young people’s 
rights: raising the age of criminal responsibility3, addressing the issue of DNA 
retention, the abolition of ‘unruly certificates’ to end (or, as the fact may be, 
further limit) detention of under-16s in adult prisons, and issues around 

                                                 
1 UN Committee on the Rights of the Child, General Comment No 10 (2007): Children’s Rights in Juvenile 
Justice, CRC/C/GC/10. Available online at http://www2.ohchr.org/english/bodies/crc/docs/ GC10_en.doc. 
2 V v UK (2000) (application 24888/94), paras 88-91; T v UK (2000) (application 24724/94), paras 88-89. 
3 We note that there are two concepts that are often used interchangeably; the age of criminal responsibility 
and the minimum age for prosecution. These two concepts are not the same (for a discussion of the 
differences see e.g. Gerry Maher (2005), ‘Age and Criminal Responsibility’, Ohio State Journal of Criminal 
Law, 493-505) and the proposal contained in Part 3 of the Bill is mainly concerned with the minimum age for 
prosecution, in the sense that it is about the legal system’s response to children who offend rather than the 
attribution of moral responsibility for children’s offending. 
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sentencing of parents. We would be delighted if the Parliament and the Scottish 
Government would adopt the suggestions we make in our submission.  
 
4.2 Our thinking and understanding of the complexities around the key issues of 
the age of criminal responsibility and the minimum age of prosecution is still 
developing and we are consulting with partners and stakeholders in advance of 
our oral evidence to the Committee on 26 May. Our comments below reflect our 
position at present and we trust they will stimulate the Committee’s debate on the 
four main issues in the Bill from a children’s rights perspective. 
 
5. Section 38: Minimum Age for Prosecution and the Age of Criminal 

Responsibility 
 
5.1 We are delighted to see the proposal to raise the minimum age for 
prosecution from 8 to 12 in this Bill. While the number of prosecutions of children 
under 12 has been negligible4, the very low age has been a dark spot on 
Scotland’s otherwise relatively strong record of UNCRC implementation for two 
decades. The UN Committee on the Rights of the Child urged the Government to 
raise the age in its Concluding Observations on the UK State Party report in 
1995, 2002 and 20085. Raising the age to 12 will bring Scotland in line with the 
absolute minimum acceptable standard set by the UN Committee. 
  
5.2 It is worth noting that the Scottish Government’s approach to raising the age 
in the present Bill has departed significantly from that proposed by the Scottish 
Law Commission (SLC) in its report on the issue in 20026. The SLC 
recommended raising the minimum age for prosecution to 12, and repealing s.41 
of the Criminal Procedure (Scotland) Act 1995, thereby removing any lower age 
limit for referral to the Children’s Hearing on an offence ground. The Scottish 
Government’s proposal in the current Bill is to retain s.41 and therefore the 
minimum age for referral of a child to the Children’s Hearing System at eight. It 
further inserts a section (s.41A) into the 1995 Act, which raises the minimum age 
for prosecution to twelve. Finally, it retains s.42 of the Act to the effect that a child 
aged 12 to 15 may be prosecuted only on instruction of the Lord Advocate.  
 
5.3 This is a rather complicated matter and indeed one where there is a degree 
of confusion about key concepts. It is SCCYP’s view that the Bill requires 
amendment if it is do what the Scottish Government intends it to do – the Policy 
Memorandum that accompanies the Bill states the policy objective as follows: 
 
                                                 
4 There have been four prosecutions of children under 12 between 2004/05 and 2006/07; Source: HM 
Government, Implementation of the UN Convention on the Rights of the Child: Response to the list of issues 
raised in connection with the consideration of the third and fourth periodic report of the United Kingdom of 
Great Britain and Northern Ireland (CRC/C/GBR/4), para 176. 
5 Concluding Observation on the United Kingdom and Northern Ireland, 15 February 1995, CRC/C/15/Add 
34, paras.40-43; Concluding Observation on the United Kingdom and Northern Ireland, 9 October 2002, 
CRC/C/15/Add.188, paras.59 and 62; Concluding Observations of the Committee on the Rights of the Child 
on the United Kingdom of Great Britain and Northern Ireland, CCR/C/GBR/CO/4, 3 October 2008, para.78. 
6 Scottish Law Commission (2002), Report on Age of Criminal Responsibility (SE/2002/1). 
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Section 38 – Prosecution of children  
Policy objectives  
188. To ensure Scotland meets international standards as regards the age 
at which children can be prosecuted.  

 
It then goes on to explain how it is going to achieve that objective: 
 

189. The provisions will raise the age of criminal responsibility by 
prohibiting the prosecution of children under 12 while still allowing them to 
be referred to a Children’s Hearing on offence grounds, whilst retaining 
the existing rule that children under 8 are conclusively presumed not to be 
guilty of any offence. 

 
This would appear to conflate the two distinct, yet related issues of the age of 
criminal responsibility and the minimum age for prosecution. It is our view that 
the international requirement – while focusing on criminal law and procedure – 
includes criminal consequences as well. The paragraph above suggests that 
while criminal prosecution of 8-11 year-olds will be out of bounds, referral to the 
Children’s Hearing on an offence ground with criminal consequences will not be. 
 
5.4 We believe that the Bill in its current form would continue to allow for children 
between 8 and 11 years of age to face ‘criminal’ consequences despite the new 
minimum age for prosecution set at 12. With s.41 retained in its present form, 
disposals of the welfare-based Children’s Hearing relating to this age group 
count as a conviction for the purposes of the Rehabilitation of Offenders Act 
1974. In other words, despite the fact that the child is not dealt with by the 
criminal justice system but by the welfare-based Children’s Hearing System, s.3 
of the 1974 Act means that they will have a criminal record if they and their 
relevant adult accept an offence ground or an offence ground is established by a 
Sheriff.  
 
5.5 If the Bill passes as it currently stands, questions would therefore remain as 
to whether the age of criminal responsibility has actually been raised – it could be 
argued that in terms of the criminal consequences for children who commit 
offences this remains at the unacceptably low level that is at present. We make 
suggestions as to how this dilemma could be resolved at the end of this section 
(5.10). 
 
Why 12? 
 
5.6 We would like to reiterate our support for the Scottish Government’s intention 
to raise the age of criminal responsibility in Scotland using this Bill. In 
determining what the new age of criminal responsibility should be, it is useful to 
consider the text of the international standards in more detail at this stage.  
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5.7 In its General Comment No 10, the UN Committee on the Rights of the Child 
states that ‘[t]he reports submitted by State parties show the existence of a wide 
range of minimum ages of criminal responsibility. They range from a very low 
level of age 7 or 8 to the commendable high level of age 14 or 16’7. It concludes 
that ‘a minimum age of criminal responsibility below the age of 12 years is 
considered by the Committee not to be internationally acceptable’8. Finally, the 
Committee formulates its expectation that the age should continue to be 
progressively increased and we call on the Parliament and the Scottish 
Government to aim closer to the ‘commendable high level’ called for by the UN 
Committee in its General Comment. 
 
5.8 In our view the Parliament should not settle for the minimum internationally 
acceptable standard but aim higher for Scotland’s children. In the Children’s 
Hearing System Scotland has got a robust, welfare-based, specialist juvenile 
justice system that works well. The Children’s Hearing can impose compulsory 
measures to address offending as well as the underlying causes, and it can and 
does authorise detention of children and young people in secure accommodation 
for the protection of themselves and of others where this is necessary.  
 
5.9 Finally, as a specialist system for children and young people, the Children’s 
Hearing System can deal with children and young people who offend in an 
appropriate way and enable them to participate in the process – a key element of 
their right to a fair trial or process according to European Court of Human Rights 
case law9. It is important to ensure sufficient resourcing for the system and to 
maintain and increase public confidence in it by reinforcing the view that referral 
to the Hearing is not a ‘soft’ option or ‘letting off’ children and young people who 
commit offences.  
 
SCCYP’s Suggestions on the Age of Criminal Responsibility 
 
5.10 The following suggestions represent SCCYP’s current thinking around these 
issues and we will be delighted to discuss these further in our oral evidence in 
May. 
 
5.10.1 Proceeding without repealing s.41 of the 1995 Act would mean the 
retention of the age of criminal responsibility at 8. We would suggest that s.41 be 
repealed subject to our further suggestion below (5.10.2). 
 
5.10.2 A new non-offence ground should be introduced to allow for children 
under 12 to be referred to the Children’s Hearing so that their behaviour and their 
needs can be addressed without the prospect of ‘criminal’ consequences. We 
believe that it would be an abdication of responsibility towards children who 
offend, their victims and the wider public if the needs and behaviours of those 

                                                 
7 General Comment No 10 (2007), cited above FN1 ; para 30 (italics ours).  
8 Ibid, para 32. 
9 See above, FN2. 
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children would not be addressed appropriately, including by means of 
compulsory measures where this is required.  
 
This is not an entirely new idea; the creation of a new (non-offence) referral 
ground that catches behaviour that would otherwise be an offence if the child 
was 12 or over have previously been discussed in the context of the draft 
Children’s Services (Scotland) Bill10. We would invite the Committee and the 
Scottish Government to revisit these proposals. 
  
5.10.3 In summary, our proposals are: 
 

• Minimum age for prosecution: we endorse the proposal in the Bill that 
prosecution of children under 12 (or, as is our preference, of a higher age) 
is not competent. 

• The age of criminal responsibility (in the sense that children under that 
age do not face the force of the criminal law or its consequences) should 
be 12 (or, as is our preference, a higher age) as well – there should be no 
criminal consequences under the minimum age for prosecution. 

• Children under the age of 12 who display behaviour that would otherwise 
be an offence if the child was 12 or over should be referred to the 
Children’s Reporter on a new non-offence ground. The referral or any 
disposal by the Hearing should have no criminal consequences under the 
Rehabilitation of Offenders Act 1974. 

 
6. Retention of DNA Samples from Children referred to the Children’s 

Hearing 
 
6.1 We note that the number of children under the age of 16 who currently have 
their DNA profile stored on the Scottish DNA Database may be substantially 
higher than we would have anticipated. In response to a parliamentary question 
on 25 June 2007, the Cabinet Secretary for Justice stated that there were 2,386 
profiles of under-16s on the database, the youngest of whom was 9 years and 4 
months old at the time11. In the absence of a power to retain the DNA profile of 
children dealt with by the Children’s Hearing System, and against the 
background of 474 children under 16 who were proceeded against in the courts 
between 2004/05 and 2006/0712, we would be interested to hear how this high 
number of children under the age of 16 came to have their DNA profile retained 
on the database.  
 
6.2 We recognise that in a significant share of offences committed by children 
and young people, the victim is another child or young person. As we pointed out 
in our recent response to the Consultation on the Acquisition and Retention of 

                                                 
10 Scottish Executive 2006, Draft Children’s Services (Scotland) Bill Consultation. The proposal referred to is 
contained within s.15 of the draft bill (p44).  
11 S3W-1073 – S3W-1075 in the name of Jeremy Purvis MSP. 
12 HM Government, cited above FN4; para 176. 
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DNA and Fingerprint Data in Scotland, the UNCRC allows for the rights of others 
to be taken into account – the child’s best interest must be a primary 
consideration, but it is not focusing on the best interest of an individual child at all 
times and at all cost. The balancing act between competing rights must, 
however, be explicit and proportionate. 
 
6.3 While we accept some of the premise for the proposal in s. 59, we consider 
that automatic retention of the DNA profile of children dealt with by the Children’s 
Hearing on offence grounds in the database would be disproportionate, even 
where this is limited to a list of specified offences. There are questions about how 
such a change could impact on the character of the Children’s Hearing System 
as a welfare-centred forum rather than one focused on establishing criminal guilt 
or otherwise; and about thresholds, for example in relation to assaults, and 
consensual underage sexual activity. Further questions remain with regards to 
children who are looked after in residential settings, where their behaviour is 
under much closer scrutiny and police involvement in incidents is much more 
likely, where these incidents might be resolved informally if the child had not 
been in care. Finally, the Scottish Children’s Reporter Administration (SCRA) 
makes an important point in its written submission regarding the decision-making 
process at the Children’s Hearing. Its concern is that the process that is 
proposed in s.59 of the Bill would lead to the most vulnerable children and young 
people having their DNA retained, not necessarily those who pose the most 
significant risk to the public. 
 
6.4 For these reasons, we would suggest that the Bill be amended to the effect 
that the DNA profile of a child who is dealt with by the Children’s Hearing system 
can be retained only if the following conditions are met: (1) the child has been 
referred on an offence ground; (2) the offence is one of a list of ‘trigger offences’ 
to be specified in the Bill; these should be serious violent and sexual offences; 
(3) the child and their relevant adult have accepted the ground, or it has been 
established by a Sheriff; (4) the police or another relevant agency has made an 
application to the Sheriff for an order to retain the child’s DNA for a period of up 
to three years; and (5) the Sheriff makes a decision based on the risk that the 
child poses to public safety.  
 
7. Remand and Committal of Children 
 
7.1 We welcome the abolition of ‘unruly certificates’ in s.47 of the Bill and the 
resulting changes to the detention of children under 16 in adult prisons. We 
agree with the Cabinet Secretary for Justice that ‘Prison is no place for 
children’13.  
 
7.2 There is a further, related issue, regarding the detention of children aged 14 
and over who have been convicted under s.205 or s.208 of the Criminal 

                                                 
13 Kenny MacAskill, cited in Criminal Age to be Raised to 12, Scottish Government Press Release 1 March 
2009; available on http://www.scotland.gov.uk/News/Releases/2009/03/27140804. 
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Procedure (Scotland) Act 1995. This retains the possibility of children being 
detained in adult prisons, which is entirely unacceptable. If ‘prison is no place for 
children’, it is no place for any child. 
 
8. Sentencing 
 
8.1 Last year, SCCYP published the report, ‘Not Seen. Not Heard. Not Guilty. 
The rights and status of the children of prisoners in Scotland’14, in which we 
argued that the children of prisoners are the invisible victims of crime and of our 
penal system. One of the report’s key recommendations is that when courts take 
sentencing decisions regarding a parent, the rights and interests of the children 
should be taken into account. At present, decisions to imprison a parent rarely 
take account of the potential impact on children.  
 
8.2 SCCYP believes that this current approach to the sentencing of parents, 
seen from the point of view of the child, is contrary to the European Convention 
on Human Rights (ECHR) and the UNCRC. Children have the same rights as 
adults to respect for their private and family life under Article 8 of the ECHR. The 
imprisonment of a parent is a prima facie interference with that right. Such 
interference may, however, be justified if it is in accordance with the law, 
necessary in the pursuit of a legitimate aim (which includes the prevention of 
disorder or crime and public safety) and if the interference is proportionate to the 
aim sought. Applying article 8 to sentencing decisions involving parents would 
require courts to assess the impact of sentencing options on the rights of any 
children affected to ensure that any interference with their rights is proportionate. 
It is fair to say that, at present, this balancing of the children’s rights and the 
wider public interest is not carried out in all cases.  
 
8.3 We therefore welcome the Bill’s statement of the purpose and principles of 
sentencing, in particular ss.1(3) and (4), which list matters to which a court must 
have regard in sentencing an offender. These matters include ‘the offender’s 
family circumstances’ (s.1(4)(c)). This section provides a further statutory basis 
for courts to take account of the impact of the sentence on an offender’s children 
when considering sentencing options. We also welcome the Bill’s establishment 
of a Scottish Sentencing Council and its ability to produce sentencing guidelines. 
We hope that such guidelines will reflect the rights of children and young people, 
either in the context of being sentenced themselves, or when they will be affected 
by decisions regarding an offending parent.  

                                                 
14 The report was laid before Parliament on 7 February 2008 (CCYP/2008/1) and is available from SPICe 
and online at http://sccyp.co.uk/admin/04policy/files/spo_061937Children%20of%20Prisoners%20 
Report.pdf. 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from CHILDREN 1st 
 
For 125 years CHILDREN 1ST, the Royal Scottish Society for Prevention of 
Cruelty to Children, has been working to give every child in Scotland a safe 
and secure childhood. We support families under stress, protect children from 
harm and neglect, help them recover from abuse and promote children's 
rights and interests. We provide over 40 local services as well as five national 
services including ParentLine Scotland which is the free, national telephone 
helpline for parents and carers and ChildLine in Scotland which is operated by 
CHILDREN 1ST on behalf of the NSPCC. 
 
General comments 
We welcome the opportunity to comment on this Bill. The provisions within 
these proposals will have a significant effect on the children and young people 
we work with. This includes victims and/or witnesses to crime, children 
referred to the hearings system and children who have been dealt with by the 
adult courts. The proposals on licensing have the potential to affect many 
young people in Scotland. 
 
This is a wide-ranging bill and CHILDREN 1ST has been keen to consider the 
impact on children of its provisions. There are many aspects of the proposals 
that we welcome although there are areas where we feel the Scottish 
Government could take more radical action. 
 
In particular, proposals to raise the age of criminal responsibility in Scotland 
are long overdue. We welcome an increase to twelve but do feel this is the 
bare minimum and still leaves Scotland with a low age in comparison to many 
other European states. 
 
The Justice Committee has indicated that it wishes to hear views on the 
general principles of the bill. This submission highlights a number of  areas 
that are of concern or interest to CHILDREN 1ST. As ever, we are happy to 
provide more detail on any of these issues. 
 
Sentencing (section 32) 
We recognise the need to ‘tidy up’ the law relating to offences relating to the 
sexual services of children and child pornography. We are content that these 
provisions allow the imposition of a fine as well as, or instead of, a custodial 
sentence but we also welcome the statement in the accompanying policy 
memorandum which states “custodial sentences are likely to be appropriate 
for most offenders1” 
 

                                            
1 Criminal Justice and Licensing (Scotland) Bill, Policy memorandum, page 23, para 143 
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Indecent images of children (section 33) 
We support this provision to clarify the law and close a gap in legislation which 
has emerged as technology has developed. 
 
CHILDREN 1ST firmly believes that possession of any material where child 
sexual abuse may have taken place in order for the material to exist should be 
prohibited.  This would include manipulated images where a photograph had 
been altered to create a drawing or cartoon and where material has been 
produced to look like a photograph.  
 
Downloading, accessing or possessing such images is not a victimless crime. 
By contributing to demand, anyone who buys, downloads or distributes 
indecent images of children, whether these are photographs or manipulated 
images is directly contributing to child abuse. 
 
CHILDREN 1ST believes that such images may fuel inappropriate feelings 
towards children and young people, and that they may be used to groom 
children.  From its work with children and young people who have been 
abused, CHILDREN 1ST knows how devastating the effects of sexual abuse 
can be.  
 
However, in order for the legislation not to inadvertently criminalise legitimate 
use of such images (medical text books for example), we believe that the 
purpose for which such images are created and/or used should be a key 
consideration in deciding whether or not their possession should be banned, 
or whether or not they should be confiscated.   
 
Prosecution of Children (section 38) 
The stated policy objective of this section is to “ensure Scotland meets 
international standards as regards the age at which children can be 
prosecuted”2

 
It is therefore disappointing the Scottish Government has chosen the 
minimum interpretation of “international standards” and only propose to 
prohibit the prosecution of children under 12.  
 
CHILDREN 1ST believe that children have the right to be treated first and 
foremost as children and that this should never include criminal prosecution 
and all of the consequences of this.  We view children as being up 18 years of 
age. 
 
We recognise that there are already a low number of criminal prosecutions of 
under 12s and most children over that age are referred to the Hearings 
System. However,  we believe that the age of criminal responsibility sets an 
important principle of how we see children in law and in our society. At a time 
when we have raised the legal age to buy cigarettes to 18 and are discussing 

                                            
2 Criminal Justice and Licensing (Scotland) Bill, Policy memorandum, page 30, para 188 

2 



J/S3/09/16/5 
 

restrictions of off-sales to under 21s, it does seem incongruous that we are 
seeking to set the age of criminal responsibility so low. 
 
The hearings system is internationally recognised as a model of balancing 
justice and welfare requirements when it comes to children. CHILDREN 1ST 
believe that children under 16 (and debatably under 18) should be dealt with 
by the Hearings System. In most cases, the hearings system has adequate 
disposals already but we would welcome discussion of any further powers that 
would be required to allow it to deal with more serious offences in these older 
age groups. 
 
This reform would be more in keeping with the spirit of the international 
recommendations that have been made. This is clearly indicated in a recent 
report by the United Nations Committee on the Rights of the Child. They state: 
 
”the Committee urges States parties not to lower their MACR <Minimum age 
of criminal responsibility> to the age of 12. A higher MACR, for instance 14 or 
16 years of age, contributes to a juvenile justice system which, in accordance 
with article 40 (3) (b) of CRC, deals with children in conflict with the law, 
without resorting to judicial proceedings, providing that the child’s human 
rights and legal safeguards are fully respected.”3

 
In addition, the UN’s consideration of the report submitted by the UK to the 
Committee on the Rights of the Child under article 44 of the Convention (a 
report to the UN on how states have progressed in implementing the rights in 
the UN Convention on the Rights of the Child) also highlights their “concern” 
at an age of consent of 8 in Scotland and re-iterates a need to raise this to 14 
or 16. 
 
Remand and committal of children and young persons (section 47) 
An end to the provision for ‘unruly certificates’ to be used to detain children 
aged 14 or 15 in the prison system is welcome and long overdue. There is 
clear, long-standing research evidence to show the damaging effects of 
mixing adult prisoners with children. Moreover, it simply does not represent a 
21st century justice system. CHILDREN 1ST welcome reform of the law to 
remove this provision and, where necessary, use secure accommodation or a 
suitable place of safety. 
 
Retention and use of samples (sections 58-60) 
CHILDREN 1ST has previously commented on the ‘Fraser Report on Retention 
of DNA and fingerprint data’ and we re-iterate some of our concerns below. 
 
We share the view of the Scottish Government that the retention of DNA and 
fingerprints must strike a balance between protecting the rights of the 
individual and promoting effective law enforcement.  In considering this issue, 
CHILDREN 1ST have attempted to explore the potential benefits and/or 

                                            
3 United Nations Committee on the Rights of the Child, 44th session, Geneva, General 
Comment no.10 (2007, “Children’s rights in juvenile justice”, page 11, para 33 
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drawbacks for society of retaining DNA and fingerprint data, and any potential 
risks to children and childhood from doing so.   
 
In our comments on the Fraser report, CHILDREN 1ST concluded that it is not 
appropriate or necessary to retain any child’s DNA or fingerprints for any 
length of time.   
 
The reasons for this position are: 
 
• A child’s right to be treated as a child 

In striking the balance between protecting the rights of the individual with 
the need for law enforcement, we emphasise that children are not the same 
as adults in law or in the rights that they hold.  As more vulnerable 
members of society who have yet to fully develop and thus only have 
developing responsibilities, they have the right to special protection for their 
liberty and welfare.  This principle is reflected in the United Nations 
Convention on the Rights of the Child, and in Scots law through the 
Children’s Hearings system where children who commit criminal offences 
are treated differently from adults who commit criminal offences.   
 
There is therefore, a very good case for striking a different balance 
between the protection of a child’s liberty and rights, and law enforcement, 
than applies to adults. 

 
• Undermines the welfare basis of Children’s Hearings 

We are concerned that the introduction of long term criminal consequences 
to Children’s Hearings that would follow a child into adult life would 
undermine the welfare-based, non-adversarial and child-centred nature of 
these proceedings.  In particular we highlight that the standards of 
evidence in Children’s Hearings are less than those required in a sheriff 
court.  Furthermore, when children agree to an offence-related ground for 
referral, they are agreeing to the issue being dealt with by the Children’s 
Hearings in its non-adversarial approach, and not to all the consequences 
of a criminal act.   

 
• Effectiveness of treatment for child offenders 

Treating children’s fingerprint and DNA data differently also makes sense in 
reality.  Children who offend, even when they have committed sexual and 
violent assaults, are still developing and are far more likely than adults not 
to re-offend if they are given treatment, supervision and support. This is a 
key understanding underpinning the Children’s Hearings system.   As 
children are still developing as individuals, they respond well to 
interventions targeted at developing empathy, conscience and ability to 
form healthy relationships4. The increased risk to society and potential lost 
benefit for crime detection of not retaining their DNA or fingerprint data is 

                                            
4 See Hutton, L. Children and Young People with harmful, Abusive or Offending Behaviours: 
A review of Literature, CJSW Development Centre for Scotland, for further discussion  
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therefore minimal given the greater chances of children never re-offending 
in adulthood.  This fact tips the balance towards the retention of DNA and 
fingerprint data being an unnecessary infringement of an individual child’s 
rights.   

 
Where a child has committed serious violent or sexual offences there may be 
a case for reviewing their progress and rehabilitation before they leave the 
children’s system so that any continuing risk can be assessed. 
 
We note that Section 59 allows for the retention of samples for three years 
from children referred to the children’s hearings system where a child accepts 
or is found to have committed one of “certain serious violent and sexual 
offences”. The list of these offences are still to be developed and prescribed in 
secondary legislation. While we welcome the commitment to consult on the 
list of applicable offences we regret that the list is not available now as it 
makes comment on the scope of this power difficult. 
 
In summary, we advise a strong presumption against the retention of samples 
from children for the reasons outlined above.  
 
Special measures for child witnesses and other vulnerable witnesses 
(section 64) 
We welcome the further extension of the provisions for vulnerable witnesses 
to all hearings in criminal courts where a witness may be called to give 
evidence.  
 
CHILDREN 1ST is a member of the Justice for Children Alliance and we would 
highlight that this group believe there is still work to be done to allow 
vulnerable witnesses, particularly children, to give their best evidence in court. 
We highlight our submission to the “Consultation on the use of intermediaries 
for vulnerable witnesses in Scotland”5 where we highlighted many aspects of 
court practice. 
 
In summary, Justice for Children: 
 
• Believes that there are still significant barriers to communicating effectively 

with vulnerable witnesses  
• Believes that the problems posed by inappropriate questioning are 

endemic to the legal system and cannot be solved by training and 
guidance alone 

• Believes that intermediaries should be introduced as a standard measure 
for all children required to give evidence in court 

 
The barriers that exist include confusing language, confusing or repetitive 
forms of questioning, unrealistic demands on memory, distressing questioning 
                                            
5 “Consultation on the use of intermediaries for vulnerable witnesses in 
Scotland”, Comments from CHILDREN 1ST, January 2008 
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and leading questions. Our experience also tells us that inappropriate 
questioning is still a problem. 
 
Sexual offences prevention orders (section 73) 
Foreign travel orders (section 74) 
Risk of sexual harm orders (section 75) 
We welcome these provisions as they implement key aspects of the Irving 
Report. In particular, the adjustments to the Sexual Offences Prevention 
Orders (SOPO) regime to allow the police to more easily check whether an 
offender is living in the same household as a child is an important reform. 
 
Sale of alcohol to persons under 21 etc. (section 129) 
CHILDREN 1ST adopts a definition of a child as being anyone up to age 18 
years old.  We question whether introducing a significantly different age 
threshold for one specific aspect of alcohol purchasing would respect young 
adults’ rights, be workable or clear.  Instead, could more be done to increase 
prosecution of those who buy alcohol for those under-age, noting that there 
were only 69 such prosecutions in Scotland in 2005-06.   
 
The proposals allow for restrictions to be introduced in certain localities. We 
question whether this is the best approach to tackling problematic drinking in 
disadvantaged communities. It may actually have the effect of further 
marginalising already excluded young people. 
 
Moreover, there is already a strong emphasis on ’teen’ drinking in discussions 
about Scotland’s relationship with alcohol. In fact, the problematic use of 
alcohol exists across all age groups and, we would argue, is merely more 
hidden amongst older parts of the population as it happens at home or in 
licensed premises. We caution that singling out young people as having 
problems with alcohol further reduces the responsibility and actuality of 
alcohol consumption and misuse in the older population. 
 
 
Tom Roberts 
Head of Public Affairs 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from Children in Scotland 
 
Children in Scotland appreciate the opportunity to submit written evidence to the 
Justice Committee in respect of the Criminal Justice and Licensing (Scotland) 
Bill. Children in Scotland represent over 450 statutory, voluntary and independent 
members promoting children’s wellbeing and best interests.  
 
We are confining our comments to the aspects of the Bill relating specifically to 
children and to a broad outline of our position. Our Director of Research, Policy 
and Programmes (Dr Jonathan Sher) has been invited to appear before the 
Committee on 26 May. At that time, more detailed evidence will be offered. 
 
We support the additional safeguards contained in the Bill for children who 
become involved, in various ways, with the criminal justice system. The ending of 
‘unruly certificates’ and the requirement on courts to use detention for a child only 
in exceptional circumstances [Section 17 (3) and Section 47] are welcome.  
 
We also agree with the Bill’s provision that the Court will be required to document 
its reasons for believing that no other option would be suitable. We believe that 
placing children in prison is both entirely inappropriate and detrimental to their 
future welfare. Children placed in adult prisons are frequently subject to assault 
and intimidation by adult prisoners, as well as being more likely to re-offend. 
 
The extension of the circumstances in which indecent images of children 
constitutes grounds for prosecution [Section 33] is welcome. We hope that it will 
have a deterrent effect. It is critical that children who have been abused in this 
way will be dealt with through child protection procedures. An unambiguous 
connection needs to be made between criminal prosecution procedures and child 
protection systems. 
 
We commend the measures proposed to deal with human trafficking [Section 
35]. We are, however, particularly concerned about the trafficking of children, the 
inadequacy of the systems for investigation and support of such children, and the 
complications of prosecuting those responsible. Many unaccompanied children 
arrive in Scotland, some of whom have been trafficked and some of whom have 
been smuggled into the UK and abused en route. The Bill would be strengthened 
by specific reference to, and specific remedies for, this problem. 
 
The policy intent of additional protection for child witnesses [Section 64] and of 
specified time limits for the retention and destruction of samples taken from 
children [Section 59] are heading in the right direction. Particularly, on the latter 
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issue, there are further safeguards for children and young people that should be 
put in place. 
 
Increasing the age of criminal responsibility [Section 38] is strongly endorsed. We 
continue to believe that the term ‘criminal responsibility’ is an unhelpful 
euphemism. The underlying issue is the age at which children become subject to 
criminal prosecution, criminal penalties, criminal status and criminal records. 
While many aspects of Scotland’s policy and law in relation to children and young 
people has been ground-breaking and progressive, notably the welfare-based 
Children’s Hearings system), allowing 8-year-olds to be regarded and treated as 
criminals has long been out of step.  
 
Raising the age significantly will bring Scotland into line not only with its own 
general approach to the rights of children and young people, but also with the 
majority of European states. While the UN rapporteurs found many elements of 
Scottish policy for children commendable, they expressed deep concern over this 
question, and strongly recommended that the age be raised. The Scottish 
Government has publicly endorsed the UN Convention on the Rights of the Child. 
Significantly raising the age through this Bill demonstrates a step toward the 
appropriate implementation of the UNCRC.  
 
 
Marion Macleod 
Senior Policy and Parliamentary Officer 
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No 

Purpose of Instrument: This instrument is made under powers 
conferred by section 40 of the Sheriff 
Courts (Scotland) Act 1907. Section 40 
enables the Court of Session to regulate, 
by Act of Sederunt, the fees of agents.  
 
The SSI provides for the fees chargeable 
in respect of work carried out by members 
of the Association of Commercial Attorneys 
when exercising their rights to conduct 
litigation and exercising rights of audience 
in the sheriff court. It requires accounts of 
expenses to be prepared and taxed (or 
assessed) as if the case had been 
conducted by a solicitor. 

 
If members have any queries or points of clarification on the instrument which they 
wish to have raised with the Scottish Government in advance of the meeting, please 
could these be passed to the Clerk to the Committee as soon as possible, to allow 
sufficient time for a response to be received in advance of the Committee meeting. 
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