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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Judges of the High Court of Justiciary 
 
PART 1:  SENTENCING 
 
Purposes and principles of sentencing 
1. We are content that the purposes and principles of sentencing should 

be set out in statute.  Only two matters call for comment.  First, it is not 
clear why the purposes and principles should not apply where the 
offender is at the time of the offence under 18 (subsection 5(a) of 
section 1).  In the case of such an offender account will, of course, 
require to be taken of his or her age but the considerations referred to 
in subsections (2) and (3) appear to be equally apt for the sentencing 
of any person who has attained the age of criminal responsibility.  
Secondly, we refer to section 2(2) in our discussion of the proposed 
Scottish Sentencing Council (below). 

 
The Scottish Sentencing Council 
2. The Financial Memorandum accompanying the Bill states that it is 

anticipated that an annual budget of approximately £1 – £1.1m will be 
required to fund the proposed Sentencing Council; in addition there 
will, it is estimated, be an initial set up cost of £450,000.  These costs 
do not take into account the provision of back office functions such as 
IT and human resources services which, it is suggested, will be 
provided by the Scottish Court Service.  All these costs are to be borne 
by the Scottish Government. 

 
3. We are profoundly concerned that, at the present time of financial 

stringency, when the justice system has other very pressing demands 
for funding – not least of judicial training and of the provision of judicial 
manpower – the Government is promoting and the Parliament is 
contemplating such expenditure on such a Council. 

 
4. The function of the proposed Council is, according to the Bill, “to 

prepare and publish guidelines relating to the sentencing of offenders” 
(section 5(1)).  We acknowledge that the preparation and the 
publication of sentencing guidelines have their place in a well-ordered 
criminal justice system.  It is important that sentencers, while deciding 
individual cases on their own facts and circumstances, should have a 
reference framework against which such decisions can be taken.  The 
traditional framework is the body of prior decisions made in analogous 
cases by the High Court of Justiciary, sitting as a court of criminal 
appeal.  Many such decisions are reported in Green’s Weekly Digest 
and are collated in Morrison – Sentencing Practice.  They are thus 
readily available to the legal professions, including to sentencers.  
Sentencing is also the subject of training on courses run by the Judicial 
Studies Committee.  The judgments in cases on appeal may also 
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include statements of wider application than to the cases under 
immediate consideration.   

 
5. Where a sentence, imposed at first instance or considered on appeal, 

is of a sensitive character or otherwise appears to be of particular 
public interest, it is the practice of the courts to issue a “sentencing 
statement” explaining the circumstances.  This practice, which is 
relatively recent, has, it is believed, led to a significantly better 
understanding, by the public and the press, of sentencing decisions.  
There may be room for extending this practice. 

 
6. Apart from deciding appeals against sentence, the High Court also has 

power (under sections 118(7) and 189(7) of the Criminal Procedure 
(Scotland) Act 1995) to pronounce “guideline judgments” on sentencing 
matters.  Any court subsequently passing sentence is obliged to have 
regard to any relevant opinion pronounced under either of these 
subsections (section 197).  The power to pronounce guideline 
judgments was initially used somewhat sparingly – though important 
judgments were pronounced with reference to child pornography and to 
discounts for early pleas of guilty.  In more recent times the power has 
been used where a particular class of sentencing situation appeared to 
require more general guidance.  Recent examples relate to “cannabis 
farmers” and to a particular aspect of discounting for an early offer of a 
plea.  The court is now taking a pro-active attitude by seeking to 
identify cases which would benefit from guideline judgments.  Lord 
Macfadyen was initially tasked with identifying such cases.  This work 
is currently being carried on by Lord Carloway. 

 
7. Other mechanisms also exist for examining general approaches to 

sentencing practice.  For example, towards the end of last year, the 
Lord Advocate marked appeals (on the basis of alleged undue 
leniency) against the punishment parts specified for certain persons 
convicted of murder.  She is taking the opportunity to seek from the 
court general guidance on the current levels of such punishment parts.  
These cases are scheduled to be heard before an enlarged court later 
this year. 

 
8. Thus a range of mechanisms already exist for exploring and 

developing sentencing issues.  These could no doubt be improved and, 
perhaps, as suggested below a wider participation be engaged.  
However, the central and essential element of these arrangements is 
the constitutional principle that, with limited and specific statutory 
exceptions, the High Court has always been and remains the body 
ultimately responsible for decision-making in the development and 
implementation of sentencing policy.  We regard that principle, which is 
well-noted in Scotland, as of the first importance. 

 
9. That principle was recognised by the Sentencing Commission for 

Scotland (chaired by the late Lord Macfadyen) when in August 2006 it 
recommended, in its report “The Scope to Improve Consistency in 
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Sentencing”, the creation of an Advisory Panel on Sentencing in 
Scotland (APSS) – see, in particular, paras. 9.14 – .16 of that report.  
In his Foreword Lord Macfadyen observed: 

 
“The APSS would be responsible for the necessary research 
and consultation, and for framing the draft guidelines.  The 
adoption of these guidelines, however, with or without 
modification, would be a matter for the Appeal Court.  The 
membership of the APSS would have a strong judicial 
component, but it would also include people who would bring 
other relevant skills and experience to its work.  In that way, the 
recommendations of the APSS would reflect a breadth of 
experience and thorough investigation, while the role of the 
Appeal Court in deciding whether to approve draft guidelines 
would ensure that sentencing remained essentially a judicial 
function.” 

 
10. The current proposals in the Bill fundamentally undermine that 

principle.  The proposed Scottish Sentencing Council (of which only a 
minority, it seems, are to be judicial office holders and only two out of 
twelve are to be of High Court status) will prepare and publish 
guidelines which will have direct legal effect, thus restricting the 
sentencing discretion and power not only of all courts, including the 
High Court sitting as a court of appeal (section 7(1)(a)), but also of that 
court when carrying out its other function of issuing guideline 
judgments (section 7(1)(b)).  The proposed Council is to have power to 
prescribe the circumstances in which its guidelines may (and 
presumably where they may not) be departed from (section 5(3)(d)).  
Even the sentencing purposes and principles formulated in section 1 
are to be subordinated to the Council’s sentencing guidelines (section 
2(2)).  Whatever may be asserted about the residual discretion of 
individual judicial office holders when passing particular sentences, the 
Bill’s proposals strike directly at the independence of the judiciary (and 
in particular of the High Court) as the arm of Government essentially 
responsible for the setting of sentencing policy.  The proposals (as 
framed) are fundamentally unacceptable both on domestic 
constitutional grounds and because mandatory directions to the court 
by a non-judicial body undermine the judicial independence required of 
courts by Article 6 of the European Convention on Fundamental Rights 
and Freedoms. 

 
11. The Bill’s proposals may be contrasted with the legislation which 

currently applies in England and Wales.  While a Sentencing 
Guidelines Council is established there under section 167(1) of the 
Criminal Justice Act 2003, it is constituted by a majority of judicial 
members (eight out of twelve) and is headed by the Lord Chief Justice, 
the most senior member of the English criminal judiciary;  its 
constitution can thus be regarded as essentially judicial.  Further, that 
arrangement goes at least some way to reducing the risk of clashes on 
sentencing matters between the Council and the Court. 
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12. If it is thought necessary or appropriate to establish a Sentencing 

Council in Scotland, we strongly urge the Parliament to adopt a 
function for it of the kind envisaged by the Sentencing Commission for 
Scotland – namely the function, after appropriate research, of drafting 
guidelines for consideration by the “Appeal Court” (that is, the High 
Court sitting with a quorum of at least three judges) with power to the 
Appeal Court to approve such draft guidelines (see its report, paras. 
9.22 – .26).  On such guidelines being approved sentencers would 
require to have regard to any guidelines which were relevant and to 
state, at the time of sentencing, their reasons for any departure from 
such guidelines (para. 9.27).  As to the constitution of such a Council, 
we suggest that its membership should include a significant number of 
persons who do not hold judicial office but strongly urge that there be a 
majority of judicial office holders.   The practical experience of actual 
sentencers – at all levels – must surely be of primary importance.  

 
13. The Council, whatever its membership, would have added prestige and 

influence if it were chaired by the Lord Justice Clerk, the second most 
senior member of the Scottish judiciary.  We note that para. 1(5) of 
Schedule 1 (lay members of the Commission) requires one member to 
have knowledge of the issues faced by victims of crime.  There is no 
equivalent provision for a person having knowledge of the effect on 
offenders (such as a criminologist).  It will be important that this be 
borne in mind in the appointments of the remaining lay member or 
members.  The paragraphs in the Commission’s report referred to in 
paragraphs 9 and 12 are reproduced in the Appendix to this 
submission. 

 
14. The establishment of such a Council would, like the Bill’s proposals, 

involve significant expenditure – not least if its functions were to include 
those specified in section 5(5) (assessment of costs and benefits and 
of the likely effect of guidelines on the numbers of persons detained in 
prisons etc.).  A much less expensive course would be to develop and 
expand the present arrangements under which the court itself identifies 
cases which are suitable for guideline judgments.  At present such 
identification depends solely upon judicial initiative.  However, Lord 
Carloway, who now has responsibility in this field, is at present 
considering whether there would be advantage in enlarging the 
personnel who might be involved – possibly the legal profession or 
even wider interests.  If the Parliament were interested in this 
approach, we would be happy to explore the matter further. 

 
15. If there were to be a Sentencing Council of the kind envisaged in the 

August 2006 Report or a development of the kind envisaged in the 
immediately preceding paragraph, the necessary administrative 
arrangements could be embraced within the Scottish Court Service as 
constituted by the Judiciary and Courts (Scotland) Act 2008.  However, 
a body as envisaged by the Bill, with the potential for conflict with the 



J/S3/09/14/1 
 

5 

Court, could not, in our view, be accommodated within the new, 
judicially – led Service. 

 
Other aspects of Part 1 
16. We have the following observations to make on the remaining 

proposals in Part 1. 
 
(i) Section 17 

While the sentencing of offenders to imprisonment for less than 
6 months is a matter primarily for sentencers in courts of summary 
jurisdiction, we have experience of it when considering cases on 
appeal.  Our experience is that under existing arrangements courts 
resort to short custodial sentences only where there is no realistic 
alternative – for example, when all non-custodial measures have 
already been tried but failed or where the offender’s criminal record is 
such that only a custodial sentence is likely to bring home to the 
offender the unacceptability of his or her repeated conduct.  We doubt 
whether the proposed legislative changes will in practical terms 
achieve much. 

 
(ii) Section 24 

We are concerned about the absolute terms of this proposal.  
Circumstances can arise where a person consumes alcohol voluntarily 
but in a situation of personal stress (say, bereavement or other trauma) 
and then goes on to commit an offence.  This provision as framed 
would prohibit a court from taking into consideration the background to 
the consumption. 

 
PART 2:  CRIMINAL LAW 
 
Serious organised crime (sections 25-28) 
17. We recognise that concerns about the growth of organised crime, 

which senior officers on the SCDEA among others have articulated, 
may lie behind these provisions.  Criminal activity which is carefully 
planned, which involves a significant number of people and which is 
designed to fund an affluent lifestyle would clearly fall within the 
concept. 

 
18. The law as it stands allows the court to punish involvement in such 

activity, when it is identified, by taking it into account when fixing a 
sentence for the particular criminal activity of which an accused person 
has been convicted.  We would not want the enactment of these 
provisions to inhibit the court when sentencing from taking into account 
the level of sophistication in planning and the potential financial gains 
to be realised from criminal activity, where the accused in future has 
not been charged under these sections. 

 
Section 25:  Involvement in serious organised crime 
19. A person who agrees to become involved in serious organised crime 

under our existing law commits the offence of conspiracy to commit a 
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crime.  It will be important for those who propose this legislation to 
explain to the Parliament and more widely what it is designed to 
achieve which the existing law does not already provide for.  It is 
desirable also that the drafting of the provisions should not restrict in 
any way the flexibility of the existing criminal law to punish such activity 
when it is shown to exist in the context of another indicted crime but 
where these provisions are not libelled. 

 
20. We are puzzled by the policy behind section 25(3).  Involvement in 

serious organised crime must entail involvement in a conspiracy to 
commit at least one serious offence or acting with others to commit 
such an offence - see the definitions of “serious organised crime” and 
“serious offence” in section 25(2).  Even if such involvement were to be 
peripheral, we doubt that it is appropriate that it should be prosecuted 
on summary complaint as the involvement relates to an indictable 
offence.  If “material benefit” (in the definition of “serious offence”) is to 
be interpreted so widely as to render a summary complaint appropriate, 
that begs the question whether the definition goes far beyond what the 
public would associate with serious crime. 

 
21. We think that there may be a danger of bringing within these provisions 

a wider range of offenders than is appropriate.  If this is correct, we 
doubt that it is a principled approach in the criminal law simply to leave 
it to the discretion of the prosecuting authorities when to invoke 
provisions which are themselves unduly wide in their scope.  

 
Section 26:  Offences aggravated by connection with serious organised 
crime 
22. In our view what this section seeks to do reflects current sentencing 

practice.  The court takes into account the intention of the individual in 
perpetrating a particular offence, where that intention can be reliably 
inferred from the proven circumstances.  Often the only source of the 
relevant information is what the accused has said to the police or 
another person.  Evidence from a single source is sufficient under the 
existing law to establish an aggravating intention.  We doubt the need 
for this provision. 

 
23. If the proponents of this Bill consider this provision is desirable as part 

of a new statutory regime in relation to serious organised crime, it will 
be necessary to preserve the flexibility which the existing law gives to 
treat such matters as aggravations even when this provision is not 
libelled.  We have difficulty in seeing the need for the requirements set 
out in section 26(5) which might give rise to the implication that without 
the libelled charge and the express statement of aggravation in both 
the sentencing speech and the record of the conviction, the court could 
not take account of such circumstances in sentencing.  

 
Section 27:  Directing serious organised crime 
24. This provision is consistent with the other provisions on this subject.  It 

appears from section 27(3) that this offence is essentially the same as 
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the existing crime of inciting another to commit an offence as it would 
be perpetrated in the same way. 

 
25. We doubt the need for section 27(4) as it is simply a statement of the 

way in which intention is ordinarily established in any case where it is 
relevant.  The context includes what people said and did.  As neither 
judge nor jury can look into a person’s mind and have to rely on the 
context to infer intention, we see no benefit in stating the obvious. 

 
Section 28:  Failure to report serious organised crime 
26. We have considerable concerns as to how these provisions will work. 
 
27. First, while actual knowledge of the commission of a relevant offence, 

although hard to prove, may justify treating non-disclosure as a criminal 
offence, difficulties will arise in relation to the level of suspicion needed 
to render criminal any failure to disclose such suspicion.  

 
28. Secondly, given the wide definitions of “serious organised crime” and 

“serious offence” in section 25 the duty to disclose will cover most 
common law crimes and many statutory offences where a person acts 
with another with the intention of securing a material benefit.  Is it 
intended to cast the net so widely? 

 
29. Thirdly, we are concerned about the breadth and lack of definition of 

some of the concepts in the context of a proposed statutory criminal 
offence.  For example, is “material benefit” in subsection (2) (which is a 
pre-condition of the obligation of disclosure by the person in the close 
personal relationship) the same as or different from the same term in 
the definition of “serious offence” in section 25(2)?  Further, will 
“reasonable excuse” in subsection (4) cover fear for one’s safety or 
job? 

 
Section 29:  Articles banned in prison  
30. We have no comments on the principle.  We assume that it is 

envisaged that members of the public will surrender their mobile 
phones etc in a designated area at the prison. 

 
Section 32:  Sexual offences by bodies corporate  
31. Section 32(3), by covering the acts or omissions of a person who 

purports to act as a director, manager or partner, will impose criminal 
liability on the non-natural person even where the natural person is 
unconnected with the entity but misrepresents his authority.  While we 
recognise that there are precedents for the provision (such as section 
130 of the Civic Government (Scotland) Act 1982), we consider that it 
would be appropriate that there should be a more significant 
connection between the offending natural person and the entity than 
merely his misrepresentation of authority. 
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Section 34:  Extreme pornography  
32. We have some concerns about the policy in these provisions relating to 

the definition of pornography.  The definition of pornographic image in 
subsection (3) could, and in the minds of many, will extend to what 
others would regard as works of art.  While we recognise that the 
provision is concerned with extreme pornography and that extreme is 
defined in subsection (6), we question the policy of allowing a 
designated body to exclude from the scope of the criminal law an 
image which meets the definition of extreme pornographic image.  Why 
should such a body, in the context of criminal law, decide that such 
material, the possession of which would otherwise be criminal, is 
acceptable as a part of or as being in its entirety a work of art? 

 
33. We are also at a loss to understand the defence in proposed section 

51C of the 1982 Act protecting the persons who directly participated in 
the act depicted.  If the depiction is unacceptable as amounting to 
extreme pornography, we do not see why the participant who retains 
the material for private use should have the defences available in 
subsection (4) of section 51C when other possessors, for good policy 
reasons, do not.  

 
PART 3:  CRIMINAL PROCEDURE 
 
Section 39:  Liability of partners 
34. We think that this provision is effective but note that the use in 

subsection (1) of “corporate offence” may be misleading as the 
definition of what subsection (2) covers.  We understand that the 
purpose of the provision is that where a partnership is guilty of an 
offence to which subsection (2) applies, namely an offence which if 
committed by a body corporate would give rise to criminal liability also 
on the part of the director, the partner also will be guilty of the offence 
in such circumstances. 

 
Section 40:  Witness statements 
35. The section gives the prosecutor a discretion to give a witness a copy 

of a statement which he or she had made.  By adopting the definition in 
section 262 of the 1995 Act, the statement does not include a 
precognition but includes part of a statement. 

 
36. We recognise that there may be value in allowing a witness to read a 

prior statement before giving evidence in court.  It is not uncommon for 
a witness when being examined to be referred to a very small 
proportion of a statement without having the opportunity to appreciate 
the context and thereby remember what he or she was trying to 
convey.  To prevent abuse in this way, judges regularly demand to 
have sight of copies of such statements before a witness is examined 
on them.  Nonetheless, we have concerns about the proposal which we 
set out more fully in our response to section 62.   
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37. In particular the reference to prior statements is one of the factors 
which has increased the average time which it takes to complete a trial.  
Where a witness has given more than one police statement a 
considerable time can be spent picking over the precise differences 
between the statements, which may not be productive when it is 
recalled that the words in the statement are often a police officer’s 
summary or rationalisation of what the witness has said in response to 
a question.   

 
Sections 54 to 57:  Crown appeals 
38. We have already expressed support for the proposal for a Crown 

appeal in our response to the Scottish Law Commission’s paper on this 
subject. 

 
Section 61:  Referrals from the SCCRC  
39. We support this proposal as we see no good policy reason for allowing 

an appellant, without the leave of the court, to raise new grounds of 
appeal or re-open unsuccessful grounds of appeal which are not 
related to the reasons contained in the Commission’s statement of 
reasons.  We consider that this innovation may affect the way in which 
the Commission carry out their work and would wish to be assured that 
the change in policy has been discussed with them.  

 
PART 4:  EVIDENCE 
 
Section 62:  Witness statements – use during trial 
40. This clause seeks to add a new section 261A to the Criminal 

Procedure (Scotland) Act 1995 (“the Act”), which would confer on the 
court a power to allow a witness to refer to a prior statement while the 
witness is giving evidence.  The proposal is one that gives us real 
cause for concern. 

 
41. Most prior statements of witnesses take the form of police statements. 

When the witness is a police officer the statement is normally prepared 
by the witness himself.  Expert witnesses tend to do the same.  
However when the witness is a civilian witness, the statement is written 
down by a police officer as the witness explains to him what he knows 
about the matter under investigation.  

 
42. The statements of civilian witnesses are frequently taken shortly after 

the incident to which they relate.  Whilst they are framed as if they are 
in the words actually spoken by the witness, it is not uncommon for the 
language used to suggest that the taker of the statement may have 
exerted some influence over the terms in which the witness’ 
recollection of events is phrased. Whilst some police statements are 
read back to the witness and the witness is then asked to sign the 
statement, that does not always happen.  A further factor to be taken 
into account is that some witnesses provide a series of police 
statements.  On occasion the terms of later statements are difficult, if 
not impossible, to reconcile with the terms of earlier statements 
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43. The Scottish system has traditionally looked with disfavour on the 

practice of “trial by prior statement”; a practice which has given rise to 
serious problems in other jurisdictions. The emphasis in our system 
has always been on the value and importance of evidence given under 
oath in the witness box; subject to certain limited exceptions, prior 
statements have generally been excluded as hearsay evidence,. 
Evidence given from the witness box, based on the witness’ 
recollection of what happened, in contrast to the adoption of the 
contents of statements made at some pre-trial stage, tends to be the 
best evidence. It has the added quality of being more readily tested by 
cross-examination. 

 
44. We have a number of serious concerns. We apprehend that the 

proposed section 261A, in tandem with clause 40, will lead to a 
significant increase in the use of prior statements in criminal trials.  We 
anticipate that witnesses will enter the witness box armed with copies 
of their police statements and that whether the request to look at the 
prior statement comes from the Crown or from the witness himself, 
control over reference to prior statements will, in practical terms, pass 
from the Court to others, in particular to the witness.  We anticipate that 
the witness may volunteer that the answer to the question he has been 
asked is to be found in his police statement, which he has with him and 
would like to read out.  If that were to become a common practice, it 
would not only lengthen some trials. As police officers become aware 
of the greater reliance on evidence contained within police statements, 
it might affect the manner in which police officers take statements from 
civilian witnesses, resulting in a further emphasis being placed on 
framing the statement in clear and comprehensible terms – whatever 
language may have been used by the witness when the statement was 
taken. 

 
45. In our opinion, the limited circumstances in which the common law and 

the provisions of section 260 of the Act enable the Court to allow 
reference to prior statements are more than sufficient to ensure that a 
witness can be questioned as to the contents of a prior police 
statement should the interests of justice require that to happen.  

 
46. In our experience, it is often difficult for a jury (and indeed for the judge 

who has to direct the jury) to disentangle evidence given by a witness 
in court from what the witness is reported to have said on some 
previous occasion, often (but by no means always) in a statement to 
the police.  This frequently arises when a witness is asked to adopt a 
prior statement under the procedure set out in section 260 of the Act.  
The Court can be left in a state of uncertainty about the extent to which 
the witness has adopted the contents of the previous statement; often 
the witness agrees with some parts of the earlier statement, but 
disavows other parts.  The position is all the more complicated when 
the witness has given more than one police statement.  Moreover the 
witness’ position may fluctuate in the course of his evidence.  The 
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matter then requires to be made the subject of careful (and inevitably 
somewhat complex) directions by the trial judge.  We expect that juries 
often find it difficult to understand how much of the previous statement 
the witness has actually incorporated into his evidence.  They may then 
be left in a state of uncertainty about which version of events properly 
counts as the evidence of the witness. 

 
47. In recent years the practice of putting previous statements to witnesses 

has undoubtedly increased.  On occasion, that practice is pursued for 
no obvious purpose and to little practical effect. It has, however, 
increased (often unnecessarily) the complexity and the length of trials. 

 
48. The practical difficulties to which we refer are liable to be accentuated, 

in our view, by the new provisions, which appear to contemplate that 
an even greater use will be made of witness statements.  This would 
be a detrimental development. 

 
49. The purpose of the proposed new rule is stated as being to allow the 

witness to “refer” to a previous statement in the course of giving his 
evidence.  What is not clear is what is intended to be the evidential 
effect of such a reference, or indeed what the purpose of the witness 
making such a reference is intended to be.  If the purpose is merely to 
assist the witness to remember what he said nearer the time of a crime 
or some other event, the procedure under section 260 of the Act is 
already available to enable the witness to adopt the more 
contemporaneous version of events as part of his evidence in court.  
As presently framed, the provisions seem to us to suffer from a lack of 
clarity and focus as to the purpose and effect of allowing a witness to 
refer to a prior statement. 

 
50. In the circumstances, we consider that there is a real danger that the 

new provision will encourage a greater reliance to be placed on the 
contents of police statements, as opposed to a witness’ recollection of 
what happened and that this may complicate and lengthen trials. 

 
51. In addition, we have some concerns about certain aspects of the 

drafting of the provisions. 
 
52. The heading to the section uses the expression “witness statements”.  

The same expression is employed in section 40, which allows the 
Crown to provide a witness with a copy of his statement or to give him 
access to it, before and during a trial.  

 
53. Section 40(1)(b) makes it clear that the “witness statement” has to be 

contained in a document. 
 
54. It should be noted that section 262 of the Act is proposed to be 

amended so as to apply to the new section 261A. Section 262(1)(a) 
provides that a “statement” includes “any representation, however 
made or expressed, of fact or opinion.  From this it would appear to 
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follow that it would be possible for a prior statement for the purposes of 
the new section 261A to include an oral statement.  It seems clear that 
this is not what is intended. Section 261A envisages that the witness 
statement will be a written document.  This can be inferred from sub-
clauses (1) (c) and (d), which refer to the prosecutor and the accused 
having seen or having been given an opportunity to see the statement.  

 
55. We would suggest that it should be made clear, on the face of the 

legislation, that for the purposes of the provisions in the proposed new 
section 261A the expression “witness statement” means only a 
statement contained in a document.  This would be consistent with the 
approach reflected in section 40. 

 
Section 63:  spouse or civil partner of accused a compellable witness 
56. We are in agreement with the policy reflected in these provisions 

whereby a spouse or civil partner will be treated no differently from any 
other witness in criminal proceedings when cited to give evidence.  We 
agree that the public interest today requires that spouses and civil 
partners are compellable witnesses for the prosecution, accused or co-
accused.  The proposed reform may prove to be of particular value in 
cases where children are the victims of crime. 

 
Section 64:  special measures for child witnesses and other vulnerable 
witnesses 
57. We agree that special measures for vulnerable witnesses should 

become available in all types of hearings at which such a witness may 
be required to give evidence and that such measures should no longer 
be limited to trials. 

 
Section 65:  Amendment of Criminal Justice (Scotland) Act 2003 
58. We have no comments to offer on this provision, which is 

consequential on the extension of special measures to any type of 
evidential hearing in criminal proceedings. 

 
Section 66:  Witness anonymity orders 
59. In view of the decision by the House of Lords in R v Davis [2008] UKHL 

36, we support the view that it is appropriate to introduce statutory 
provisions regulating the court’s powers to permit a witness to give 
evidence anonymously.  It would be unsatisfactory to leave the matter 
to be governed by the common law in Scotland when the House of 
Lords has held that no such common law power exists in England and 
Wales.  Although not directly applicable in Scotland, the decision in 
Davis may be thought to have introduced a measure of uncertainty 
about the position here. 

 
60. We note that the provisions in the Bill broadly replicate in Scotland 

those of the Criminal Evidence (Witness Anonymity) Act 2008.  
 
61. We have the following observations about the drafting of the section in 

its present terms. 
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• The proposed section 271N refers, in sub-section (5)(a)(i), to “the 

judge or other members of the court” in the context of providing that 
the court is not authorised to require the witness to be screened to 
such an extent that he cannot be seen by such persons.  We are 
uncertain as to who exactly is intended to be covered by the 
reference to members of the court other than the judge.  We 
recommend that this be made clear on the face of the legislation. 

 
• The proposed section 271Q(6) provides that Condition D (one of 

the four conditions which must be satisfied before an order can be 
made) is that (a) “the witness would not testify if the proposed order 
were not made”.  Taken literally, this condition might be thought to 
be almost impossible to satisfy since any witness is obliged to 
testify when validly cited and called upon so to do.  The point might 
be met by making it clear that the condition is to the effect that the 
witness would not willingly testify if the proposed order were not 
made. 

 
• In the proposed section 271R the considerations to which the court 

must have regard when deciding whether Conditions A to D are met 
are set out in some detail.  In sub-section (2)(b) reference is made 
to assessment of the “weight” of the witness’s evidence.  We would 
question whether it is necessarily helpful to introduce the notion of 
“weight” in the context of an assessment of credibility.  In sub-
paragraph (c) reference is made to the evidence given by the 
witness being the “sole or decisive evidence implicating the 
accused”.  Having regard to the doctrine of corroboration, we have 
difficulty in understanding how circumstances could arise where the 
evidence of a single witness might be the sole evidence implicating 
the accused.  For similar reasons, we would question whether use 
of the word “decisive” is appropriate in this context. It might be 
preferable to refer to whether the evidence “might be material 
evidence implicating the accused”.  

 
• The proposed section 271S requires a “warning” to be given by the 

judge to the jury when evidence has been given by a witness at a 
time when a witness anonymity order applied to the witness.  
Having regard to modern practice, we suggest that it would be more 
appropriate to refer to a “direction” from the trial judge.  

 
Section 67:  Television link evidence 
62. We agree that it is appropriate to introduce provisions extending the 

existing procedures for the giving of evidence by live television link to 
witnesses who are outside Scotland, but within the United Kingdom. 

 
63. We note that while there has been no formal consultation in relation to 

this proposal, it has the support of the Scottish Court Service and the 
Crown Office and Procurator Fiscal Service. 
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PART 5:  CRIMINAL JUSTICE 
 
64. Having considered the provisions contained in this part of the Bill, we 

would wish to comment only on sections 68 and 69.  
 
Section 68:  Upper age limit for jurors 
65. This seeks to increase the age limit for jurors in criminal trials from 65 

to 70 years.  It will be recalled that we supported this proposal in our 
response to the consultation paper entitled “The Modern Scottish Jury 
in Criminal Trials”.  

 
66. While we appreciate that the scope of the Bill does not extend to civil 

as opposed to criminal procedure, we would observe that it may be 
thought to be anomalous to have different age limits for jurors in 
criminal and civil cases. 

 
Section 69:  Persons excusable from jury service  
67. Again, we would refer to our response to the consultation paper in 

which we supported this reform. 
 
PART 6: DISCLOSURE 
 
Introductory 
68. By way of a general observation at the outset we would remark that the 

proposed provisions appear overly complicated, given that the principle 
of disclosure confirmed in McLeod v HM Advocate (No.2) 1998 J.C. 67 
can be shortly stated, and that the style and structure of the drafting of 
the provisions are also, in our view, often unnecessarily complicated 
and “user unfriendly”.  To give an example, section 93(1) states: 
 

“(1) Subsection (2) applies where the prosecutor is obliged to 
comply with the requirement imposed by subsection (5) of 
section 89 in relation to an accused such as is mentioned in 
paragraph (a) or (b) of subsection (1) of that section.” 

 
69. Reference back to paragraphs (a) and (b) section 89(1), in itself an 

unnecessarily detailed provision, reveals that in the complicated  
wording of the quoted provision what was simply intended was the 
case of a person being prosecuted on solemn procedure.  

 
70. There are many more possible examples of both drafting and structural 

complexity, to some of which we shall advert in these observations. 
Subject to that general remark, we make the following, more detailed 
observations and expressions of view. 
 

Section 85:  Meaning of information 
71. Subject to the foregoing general observation, we have concerns 

respecting the terms of paragraph (c) of subsection (2).  We appreciate 
that the draftsman has sought to restrict the obligation to disclose the 
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previous convictions and outstanding charges of Crown witnesses to 
those “material to the accused’s case”.  That phrase carries the 
possible implication that what is to be disclosed should be material to a 
particular defence.  However, the reason for which details of previous 
convictions of prosecution witnesses are sought is almost invariably to 
discredit the witness by revealing his or her criminal past, not to 
provide support for a particular line of defence.  In that regard it should 
be borne in mind that as the law of evidence is currently thought to 
stand, a witness may only be cross-examined on previous convictions 
of, or inferring, dishonesty1.  The previous conviction of a witness is 
thus deployed to weaken the Crown case. 

 
72. While we appreciate of course that in Holland v HM Advocate 2005 

S.C. (PC) 3 the Judicial Committee held that details of an outstanding 
charge against a witness ought to have been disclosed, we have to 
say, with respect, that it is not immediately apparent why it should be 
proper to attack a witness’ credibility or reliability on the basis of an 
outstanding charge.  The witness enjoys the presumption of innocence 
just as much as does the accused, who also, by definition, has an 
outstanding charge or charges. 

 
73. Clearly, witnesses also have rights, particularly under Article 8 ECHR.  

Nor is it evident that a witness should be put in the position of having to 
respond to an unproved allegation at the trial of the accused. 

 
74. The legislature may therefore wish to consider the principle of 

disclosure of outstanding charges in its examination of this section. 
 

Sections 86 to 89:  Schedules of Information 
75. In our view the inclusion in the Bill of these somewhat convoluted 

sections is not appropriate or necessary.  Police forces act subject to 
the direction of the Lord Advocate and it appears to us that the 
practical arrangements for the provision of information to Crown Office 
by the police and any other investigating agency, whether by schedules 
or otherwise, should be a matter of administrative arrangement, no 
doubt within the framework of the code of practice which section 114 
requires the Lord Advocate to draw up.  To attempt to address such 
practical, administrative arrangements by means of detailed provision 
in primary legislation risks creating an undesirable lack of flexibility and 
the possibility of raising objections and questions of a highly technical 
nature. 

 
Section 89:  Prosecutor’s duty to disclose information 
76. The duty of disclosure resting on the prosecutor , as recognised since 

McLeod, can be stated shortly and simply as being a duty to disclose 
all evidence or information of which the prosecutor is aware which 
would tend towards exculpating the accused, either by weakening or 

                                                 
1 Cf Wilkinson The Scottish Law of Evidence pp31-32 



J/S3/09/14/1 
 

16 

undermining the prosecution case or by providing or supporting a 
defence for the accused. 

 
77. We think it regrettable that the Bill does not contain a clear, principled 

statement of that duty but instead, by a process of dépeçage or 
dismemberment, seeks to state the duty in discrete provisions, 
including some described as examples.  While it may well be that the 
whole of the duty is covered by the various provisions, the drafting 
appears unnecessarily complicated and tends to obscure the essential 
singularity of the duty to disclose material tending towards exculpation. 

 
78. We would add that example (b) in subsection (4) – “information that 

would be likely to be of material assistance to the proper preparation or 
presentation of the accused’s defence” – may go wider than the scope 
of the Art 6 ECHR obligation of disclosure set out in McLeod.  It adopts 
the test applied by the courts in deciding whether to grant an order for 
the recovery of documents from the Crown or a third party.  As the 
opinions of the members of the Privy Council in McDonald v HM 
Advocate [2008] UKPC 46; 2008 S.L.T. 993 indicate,2 there may be 
material which is not subject to the prosecutor’s obligation of 
spontaneous disclosure, but which may be recoverable if it would be of 
assistance in the proper  preparation or presentation of the defence.  It 
is thus not accurate, as matters currently stand, to list example (b) as 
exemplifying the disclosure obligation.  Further, from the point of view 
of the prosecutor – and indeed the court, if called upon to review the 
disclosure – the exercise of identifying material tending to exculpate 
the accused and the exercise of identifying materials which might 
assist in the preparation or presentation of the defence are different.  
The latter exercise potentially requires much greater anticipation of 
possible ways of presentation, as opposed to the identification of 
exculpatory material. 

 
79. We also have difficulty in understanding the inclusion of the provision in 

paragraph (c) of each of sub-sections (3) and (4) of “information likely 
to form part of the prosecution case”.  If it is to form part of the 
prosecution case it is presumably incriminatory, and thus would not be 
part of the duty to disclose exculpatory material.  This difficulty is 
perhaps another reflexion of the overly complicated drafting of this Part 
of the Bill and creates potential difficulties to which we shall later 
allude. 

 
Section 93:  Additional disclosure requirement 
80. Given our views on the inappropriate nature of the inclusion of 

provisions relating to the providing of schedules of information in 
primary legislation, this section would fall to be omitted. 

 
Sections 94 and 95:  Defence statements 

                                                 
2 See paragraphs 50, 62, 64 and 67 to 69 
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81. We are opposed to the notion that in any case there should be any 
requirement to lodge a “defence statement”. 

 
82. There is a well established system of requiring the defence to lodge a 

“special defence” in cases where, in essence, the defence line 
indicates or requires notice to the prosecutor.  The Crown’s obligation 
of disclosure will obviously be exercised against the existence of a 
notice of special defence, and to that extent a further requirement for a 
“defence statement” adds little other than the inclusion of a further 
piece of paper-work in the pre-trial procedures. 

 
83. Moreover, the status of such a statement is unclear.  Is it to be held as 

binding on the lines of defence or contestation at the trial? 
 
84. We appreciate that at base the concern may be that implement of the 

Crown’s duty of disclosure is to an extent dependent on awareness of 
the line of defence.  But in our view the perception of that concern may 
be largely over-stated. Practitioners in the criminal courts in Scotland 
are well aware of the practical realities and of the respective evidential 
strengths and weaknesses of their respective cases.  The prosecutor 
will normally have little real difficulty in envisaging the possible lines of 
defence (indeed, it would be his duty to consider those, both prior to 
the initiation of the prosecution and continually thereafter).  Were there 
to be any particular matter upon which the defence sought disclosure, 
that can be intimated other than by the formal means of a defence 
statement. 

 
85. The provisions on defence statements are a further example of the 

introduction in this Bill of unnecessary legislative complexity into what 
is essentially a matter of practice and procedure. 

 
86. It may also be observed that the provision in the envisaged 

section 70A(5) for the lodging of a defence statement “at any other time 
before the trial  diet” presents scope for prompting the review exercise 
under section 94  on the eve of the trial and thus scope for deferring 
the trial. 

 
87. This is but one of the possible consequences of these provisions. 
 
Section 96:  Effect of guilty plea 
88. We have some difficulty in understanding the purpose of this section, 

which on the face of matters seems unnecessary.  The information 
which the section contemplates is [in sections (2)] “... information which 
is likely to form part of the prosecution case”.  As already mentioned in 
our observations on section 89, information likely to form part of the 
prosecution case is incriminatory information and those observations 
apply also here.  But it is self evident that once the plea of guilty has 
been recorded there would be no reason whatever to disclose further 
incriminatory material (except in so far as necessary for the Crown 
narration of the circumstances of the offence).  If however what is 
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contemplated is somehow exculpatory material it is difficult to see why 
the obligation to disclose is removed by a likelihood that it might be part 
of the evidence led in the prosecution case but is not removed if the 
information would not be likely to be included in the Crown case.  

 
89. We would add that in solemn proceedings it is not competent to 

withdraw a plea of guilty after it is recorded, but subsection (3) is not 
restricted to summary cases. 

 
Section 97:  Means of disclosure 
90. Is this section necessary? There is nothing in the provisions elsewhere 

which suggests any restriction on the means of disclosure. 
 
Sections 98 and 99:  Confidentiality of disclosed information 
91. While it is appreciated that it is desirable to have provision for the 

maintenance of confidentiality and the prevention of the misuse of 
information which has been disclosed, the scope of section 98 is very 
wide, particularly if section 89 is to extend to information “likely to form 
part of the prosecution case”, and thus embrace information which is 
incriminatory.  It would also embrace information which is essentially in 
the public domain or which would not be regarded as confidential in 
any real sense.  One possible way of keeping the offence under 
section 99 within reasonable bounds would be to confine it to 
information which the Crown has categorised as confidential when 
disclosing it. 

 
Section 100:  Order enabling disclosure to third party 
92. It is not apparent what end this section is truly intended to serve. 

Section 98(3) allows the accused to disclose information, disclosed to 
him by the Crown, to third parties for the purposes of the proper 
preparation and presentation of his case.  So this section must 
envisage a purpose other than the proper presentation or preparation 
of the case.  But what kind of purpose?  If it were the intention (which 
we doubt) to mitigate the width of the criminal liability created by 
section 99, we think the problem would be better addressed by the 
primary step of reducing the ambit of the information to which 
section 98 extends. 

 
Sections 102 to 113:  Orders restricting disclosure 
93. We agree that it is appropriate to have some provision on the taking by 

the Crown of a public interest objection, but the terms of these sections 
strike us as on the one hand, overly complicated, and on the other 
hand perhaps insufficiently broad in the respect that they do not 
provide for the taking of a PII objection by a public authority or person 
or body whose interests the Lord Advocate does not represent. 

 
94. It is also noted that nothing is said about the funding of special counsel. 
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APPENDIX 

 
Extracts from the report of the Sentencing Commission for Scotland, 
“The Scope to Improve Consistency in Sentencing” (August 2006)  

 
“Foreword 
We have made a number of recommendations, the central one being the 
introduction of a procedure for giving effect to sentencing guidelines.  We 
recommend the creation of a statutory body, the Advisory Panel on 
Sentencing in Scotland (APSS).  That body would be responsible for the 
preparation of draft sentencing guidelines for consideration by the Appeal 
Court of the High Court of Justiciary.  The APSS would be responsible for the 
necessary research and consultation, and for framing the draft guidelines.  
The adoption of these guidelines, however, with or without modification, would 
be a matter for the Appeal Court.  The membership of the APSS would have a 
strong judicial component, but it would also include people who would bring 
other relevant skills and experience to its work.  In that way, the 
recommendations of the APSS would reflect a breadth of experience and 
thorough investigation, while the role of the Appeal Court in deciding whether 
to approve draft guidelines would ensure that sentencing remained essentially 
a judicial function.  We envisage that the introduction of sentencing guidelines 
would be a gradual process.  Particular guidelines, once adopted by the 
Appeal Court, would guide the sentencer, but would not dictate the sentence 
in the individual case.  They would, we consider, promote and encourage 
consistency of approach, and thus improve consistency in sentencing, while 
preserving the important element of judicial discretion.  We see the system for 
the preparation and adoption of sentencing guidelines which we have 
recommended as complementary to the existing, but little-used, power of the 
Appeal Court to pronounce guideline judgments.” 
 
Paras 9.14 - .16 
“9.14 To assist the Court in providing further guidance to sentencers, and in 

particular handling the introduction of sentencing guidelines into 
sentencing practice, we recommend that a sentencing advisory body, 
to be known as the Advisory Panel on Sentencing in Scotland 
(“APSS”), should be created.  The APSS should be of similar 
composition and have similar powers to those of the Sentencing 
Advisory Panel in England and Wales.  The creation of such a body 
would ensure that sentencing would continue to be a judicial function, 
but that the Appeal Court would have the benefit of advice from a body 
drawing on a range of relevant skills and experience, including, 
possibly, members of the public with the necessary knowledge and 
experience.  We consider that those who contribute to, and manage 
the outcome of, the sentencing process, including sentencers from all 
levels of the judiciary, are in a position to have some involvement in 
and make a valuable contribution to the development of sentencing 
policy in Scotland. 
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9.15 We regard this approach as preferable to the creation of a sentencing 
commission, or a body like the Sentencing Guidelines Council in 
England and Wales, in which other individuals are involved along with 
judges not only in the drafting of such guidelines but also in their 
finalisation and promulgation.  We do not support such an innovation.  
While different models to that which we propose operate in other 
jurisdictions, we consider that in Scotland the Appeal Court should be 
allowed to remain in overall control of sentencing policy, subject of 
course to any legislation that either the Westminster Parliament or the 
Scottish Parliament may enact. 

 
9.16 However, we also consider that judges in Scotland should be aware of, 

and take account of, how their sentences are perceived by the public 
and moreover of the responsibility, which they share with many others, 
to do all that can be done to maintain respect for, and confidence in, 
the law of our country.  An advisory body, comprising a reasonably 
compact group drawn from across the criminal justice spectrum, 
including sentencers from every level, and other individuals with 
relevant experience and expertise, would, we consider, provide 
material assistance to the Appeal Court in carrying out the vital duties 
which the Appeal Court requires to perform.  It should be noted that we 
did consider whether the proposed body should comprise only 
individuals drawn from the various levels of the judiciary, but we 
rejected that model in favour of that which we have recommended.” 

 
Paras 9.22 - .27 
“9.22 We recommend that the APSS should draft guidelines for the 

consideration of the Appeal Court on general topics relating to 
sentencing, such as the issues covered in the Sentencing Guidelines 
Council’s Guideline on “Overarching Principles:  Seriousness”, which is 
reproduced in Annex E, Discounts in Sentences following Pleas of 
Guilty and new sentencing disposals introduced by parliamentary 
legislation.  As far as new sentencing disposals are concerned, we 
consider that before the relevant statutory provisions come into force, it 
would be beneficial to sentencers to have guidance from the APSS, as 
approved by the Appeal Court, as to how the statutory powers could be 
applied.  We also envisage sentencing guidelines dealing with 
particular categories of crimes and offences. 

 
9.23 We anticipate that in preparing draft sentencing guidelines the APSS 

will wish to carry out such research or other investigations and 
undertake such discussions as it considers necessary.  The statute 
creating the APSS should provide details of those whom the APSS 
should be obliged to consult in the context of drafting guidelines and 
we so recommend.  That would not prevent the APSS from consulting 
more widely if it deemed that desirable in the context of the 
development of any particular guidelines. 

 
9.24 In the light of its deliberations, and where relevant its consultations, we 

envisage that the APSS would submit draft guidelines, together with a 
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memorandum explaining the background to, and any comments on, the 
detailed terms of the draft guidelines, to the Appeal Court for its 
consideration.  Guidelines for categories and types of crimes and 
offences would have both narrative and numerical aspects although 
guidelines on sentencing principles, for example, would be in purely 
narrative form.  We stress that it would be for the APSS to determine 
the format and style of the sentencing guidelines it decided to place 
before the Appeal Court for approval.  We are not suggesting that they 
would necessarily wish to follow the approach taken by the Sentencing 
Guidelines Council in England and Wales. 

 
9.25 We recommend that the Appeal Court, sitting with a quorum of at least 

three judges, should be able to approve the draft guidelines.  The 
Appeal Court should also have power to remit the draft guidelines back 
to the APSS, for that body to re-consider the draft guidelines and to 
amend them, if it chose to do so, in the light of any points raised by the 
Court.  On that having been done, the APSS would be able to resubmit 
the draft guidelines to the Appeal Court for its further consideration. 

 
9.26 The Appeal Court, having re-considered the draft guidelines and any 

further advice from the APSS, should have power to approve the draft 
guidelines, subject to any amendment it considers appropriate.  It 
should also have power to decline to approve the draft guidelines.  We 
so recommend.  We would expect that in the event that the Appeal 
Court declined to approve draft guidelines, or approved them subject to 
amendment, it would issue an Opinion making clear the reasons for its 
decision.  In the event that the Appeal Court declined to approve 
sentencing guidelines drafted by the APSS, we would not envisage the 
Appeal Court drafting and issuing its own guidelines.  We consider that 
it would be inappropriate for there to be two categories of guidelines, 
one drafted by the APSS and approved by the Appeal Court and the 
other drafted and issued by the Appeal Court.  In the event that the 
Appeal Court declined to approve sentencing guidelines drafted by the 
APSS, any guidance that the Appeal Court deemed it appropriate to 
provide on issues covered by the rejected draft guidelines could be 
included in a guideline judgment issued by the Court under its existing 
statutory powers. 

 
9.27 It would thus be sentencing guidelines approved by the Appeal Court to 

which sentencers would require to have regard.  We recommend that 
statutory duties should be placed on sentencers to have regard to 
relevant sentencing guidelines and to state in open court, at the time of 
sentencing, their reasons for any departure from such guidelines.  
There is, of course, already a statutory requirement on sentencers to 
have regard to the terms of guideline judgments issued under 
sections 118(7) and 189(7) of the 1995 Act.” 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Sheriffs’ Association 
 
1.  Preliminary observations 
 
1.1.  We were concerned, once again, at the limited time given to digest, 
analyse and comment on far-reaching changes to criminal justice.  If our 
comments are regarded as important, we should be given time to prepare 
them.  We are pleased that we were subsequently given an extension of time 
to do this.  We recognize that we were able to comment on proposals 
contained during earlier consultation.  We have not previously, however, been 
able to comment on all the detailed legislative changes in the Bill, which 
require careful scrutiny. 
 
1.2.  Because we do not comment on all the provisions in this Bill, it should 
not be taken that we agree with those on which we do not. 
 
1.3.  It is disturbing that provisions for the Sentencing Council are contained in 
the Bill when the Policy Memorandum acknowledges (para. 40) that the 
responses to the proposals in the consultation document have not yet been 
analysed. 
 
1.4.  With so many amendments to and additional sections in the Criminal 
Procedure (Scotland) Act 1995 in legislation over recent years (with this Bill 
there is a section ZK), a further consolidation of criminal procedure legislation 
is a priority. 
 
2.  Part 1 - Sentencing  
 
2.1.  We attach and adopt as part of our evidence our response to the 
consultation paper “Sentencing Guidelines and a Scottish Sentencing 
Council”.   
 
2.2.  In relation to sentencing, the Policy Memorandum states (para. 8) that 
the objective is “to create a straightforward and transparent framework within 
which sentencers can base their decisions; thereby increasing general 
understanding of the purposes and principles of sentencing and improving 
confidence in the sentencing process”. 
 
2.3.  Public confidence, however,  is not enhanced when, for example, a 
sentence of imprisonment, which is imposed by a court and publicly 
announced, bears no relation to the time served by the offender and a 
prisoner is released by executive order (i.e. home detention curfew) long 
before the offender has served the statutory minimum period of sentence (for 
a short-term prisoner, that is one half of the sentence).  Under the home 
detention curfew provisions, a prisoner may be released from as early as four 
weeks after starting a prison sentence.  This does not make sentencing 
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transparent.  It does not make sentencing consistent; and if the aim is to make 
sentencing consistent, it undermines it.  In fact, it makes a mockery of the 
sentencing process.  This situation is not improved by the Bill. 
 
2.4.  We draw attention again to the fact that there is little empirical evidence 
that there is widespread inconsistency in sentencing.  If, as the Policy 
Memorandum accepts, a sentence is a decision in individual cases, then 
consistency is a pipe dream, an unachievable goal unless sentencing takes 
no account of individual circumstances and is sentencing by numbers on a 
grid.  An un-researched public (mis)perception is hardly a basis for 
interference with the sentencing process and the independence of the 
judiciary. 
 
2.5.  We now turn to consider certain provisions of this Part. 
 
Purposes and principles (clauses 1 and 2) 
2.6.  We do not consider that it is necessary to set out some of the purposes 
and principles of sentencing.  It is not possible to include all of them.  Not to 
do so, however, implies that those not mentioned are less important than 
those that are.  In so far as clause 1 contains principles which judges currently 
take into account, we do not object to them.  We accept that the principles to 
which the court must have regard in clause 1(3) are not exclusive or 
exhaustive.  We do wish to draw attention to some principles that ought to 
have been included: - 

• Denunciation.  This has been one of the purposes in sentencing in 
certain circumstances, but is not included as a purpose in clause 1(1).  
As is clear from Nicholson on Sentencing Law and Practice, second 
edition, para 9-07, it is a legitimate part of a sentence to express 
society’s abhorrence of a particular crime. 

•  Nature or character of the offence.  Only seriousness is mentioned. 
• Local circumstances.  A local problem may require inconsistency with 

national “consistency”. 
 
2.7.  Clause 1(3)(d) refers to regard being had to “the desirability of 
consistency in sentencing”.  “Consistency in sentencing is not stated in the Bill 
as a purpose of sentencing.  This provision assumes a purpose that is not 
stated.  Under the proposal, if the court considers that consistency is not 
desirable, it may be ignored.  How is a court to ascertain what the consistent 
sentence is if there is no guideline published?  We also refer to what we say 
in paragraph 2.4 above.  This provision should be removed as containing no 
principle that can be applied in practice. 
 
2.8.  It is not clear, and the explanatory notes do not explain, why subsections 
(2) and (3) of clause 1 do not apply in relation to young offenders or those 
subject to a life sentence (in respect of which the judge will require to 
pronounce the appropriate punishment part of the sentence).  If different 
considerations are to apply in respect of these groups of offenders, where are 
they to be found?  In relation to the punishment part of life sentences, Part 1 
of the Prisoners and Criminal Proceedings (Scotland) Act 1993 will be 
repealed by the Custodial Sentences and Weapons (Scotland) Act 2007. 
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2.9.  Having gone to great care to set out the principles and purposes of 
sentencing to which the judge “must” have regard in order to “create a 
straightforward and transparent framework”, clause 2 then provides three opt-
outs from compliance with clause 1, thus restoring opaqueness.  
 
2.10.  We assume, from the introductory words of subsection (3) of clause 1, 
that it is not intended by clause 1(3)(b) (effect on any person other than 
offender) to exclude from consideration any information about the effect on 
the offender that may be relevant.  If our assumption is incorrect, then such 
information, where relevant, should be clearly stated as included. 
 
Sentencing Council (clauses 3-13) 
2.11.  We remain unpersuaded that the responsibility for sentencing 
guidelines should be taken from the judiciary.  We opposed it in our response 
to the consultation paper referred to in paragraph 2.1 above.  We do not see 
how public confidence is enhanced by passing the decision-making to a body 
outside the judiciary that will set the tramlines in which individual decisions by 
the judiciary must be made.  Rather than improving public confidence, it is a 
statement that judges cannot be trusted to make the right decisions either at 
first instance or on appeal.  If such a council is required to propose guidelines, 
it should make its final proposals to the High Court of Justiciary sitting as the 
Court of Criminal Appeal or Justiciary Appeal Court for approval.  A situation 
could develop whereby the Council (given its non-judicial majority) and the 
appeal court disagree over a sentencing matter.  Apart from the constitutional 
significance of this, it cannot promote public confidence in and understanding 
of sentencing policy and practice.  We note that the Sentencing Commission 
recommended that adoption of the guidance issued by the Council, with or 
without modification, should be a matter for the Appeal Court.   
 
2.12.  We are concerned about the implication that the Council will in fact 
have to take into account the cost of custodial sentences in setting an 
appropriate guideline.  Under clause 5(5) the Council must include the cost in 
any guidelines.  Cost is not actually relevant to the imposition of an 
appropriate sentence.  It is not clear why it must be included in the guideline 
itself unless it is to have an effect on the creation of the guideline or, worse, to 
influence the court. 
 
2.13.  We note that in clause 5(3) the Council may have regard to the 
purposes and principles set out in clause 1.  We find it unacceptable that, 
while the judiciary is obliged to have regard to them in imposing a sentence, 
the Council is not obliged to have regard to them in setting the guideline.  It is 
contrary to the objectives of the Bill, and contrary to the statement of purposes 
and principles in clause 1, that the Council is not required to have regard to 
them. 
 
2.14.  Any guidelines will lack credibility unless based on proper research.  
We note that the estimated cost for the first year for research, publications 
and website will be £270,000 (para. 670 in the Financial Memorandum).  How 
much of that sum is in fact for research is not disclosed.  The research to be 



J/S3/09/14/2 
 

4 

undertaken by the Council is not limited to determining appropriate sentences, 
but also the costs and effects mentioned in clause 5(5).  The cost of research 
will be even less than the undisclosed cost.  Notwithstanding that it is said to 
be based on figures for the Sentencing Guidelines Council for England and 
Wales, we would be surprised if guidelines could be researched so cheaply 
and satisfactorily as to increase public confidence. 
 
2.15.  We are concerned that guidelines may provide for “the circumstances in 
which the guidelines may be departed from” (cl. 5(3)(d)).  This is an 
unwarranted restriction on sentencing in individual circumstances.  On the 
one hand the judiciary appears to be given the discretion to depart from 
guidelines (cl. 7(2)).  On the other hand, it is clear that the Council may 
exclude it.  The Council cannot possibly foresee every circumstance in every 
case.  It is the function of the appellate courts to determine whether a 
sentence is appropriately within or outwith a guideline.    If not, what is the 
function of the appellate courts to be? 
 
2.16.  We are concerned that there is a specific reference to the Lord 
Advocate as a person who must be consulted about any draft guidelines, 
while the judiciary is not a body that must be consulted because it will fall into 
the category of “such other persons as the Council considers appropriate”.  
There will be a prosecutor on the Council.  The Lord Advocate is head of the 
prosecution service; and prosecutors are not concerned with sentencing.   
Although the judiciary is represented on the Council, it is in the minority.  We 
fail to see why the judiciary, such as the Lord Justice General of Scotland, is 
not one who must also be consulted.  
 
2.17.  The Government’s paper “Protecting Scotland’s Communities – Fair, 
Fast and Flexible Justice” stated that the Sentencing Council would be 
“judicially-led”.  Having a judicial chairman on a Council of 12 members of 
which only five are judicial members, is paying only lip service to the concept 
of a judicially led Council.  It is not “judge led”.   There must be a majority of 
judicial members on the Council. 
 
2.18.  The Council is to have two judges who are either sheriffs principal or 
sheriffs: Sch. 1, para. 1(3)(b).  It would be possible, therefore, to have no 
sheriffs or only one.  Sheriffs principal rarely undertake criminal work and 
cannot be said to have relevant experience that would justify either 
membership on the Council or membership that is equal in number to or 
instead of sheriffs.  Since the vast majority of sentences are imposed in the 
sheriff courts, we find it staggering that it can be contemplated that the 
Council could have no sheriffs on it.   There must be at least two sheriffs on 
the Council if there is to be such a body.  The sheriffs could have no 
confidence in a Council that did not have sheriffs on it.  
 
2.19.  We do not oppose the presence of a police constable on the Council, 
but are surprised to find such a person categorized as a “legal” member.   
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Community payback orders (clause 14) 
2.20.  The Sheriffs’ Association welcomes proposals that provide for further 
and better community disposals as an alternative to imprisonment, such as 
those proposed in clause 14.  We support the idea of one order that may 
include one or more elements as proposed.  We support the reduction in the 
minimum number of hours of unpaid work to 20 hours.  The current minimum 
of 80 hours is too high and can prevent, for example, the imposition of 
consecutive orders.   
 
2.21.  It is imperative, however, for community disposals to be at all effective, 
and to receive public confidence, for there to be substantial financial provision 
and other resources available. 
 
2.22.  In proposed section 227A(3) of the 1995 Act, we consider it an 
unnecessary addition and complication that the offence in respect of which it 
is imposed must also be “serious enough to warrant the imposition of such an 
order”.  Where a community payback order is imposed instead of 
imprisonment for an offence, it is already serious enough to warrant its 
imposition. 
 
2.23.  In relation to the proposed new section 227F(1) of the 1995 Act, we do 
not envisage and do not propose to enquire into a person’s religious beliefs in 
court before imposing a sentence.  We expect any relevant information to be 
provided in social enquiry or other reports or by the defence.   
 
2.24.  Payment of fines is looking as if it is becoming increasingly voluntary.  
The impact of supervised attendance orders as obligatory for payment of fines 
under £500 and discretionary in other instances has been reduced because 
the maximum sentence of imprisonment for breach is 30 days.  We note that, 
under proposed new section 227M(2), such an order will be replaced by a 
level 1 community payback order with 30 days again being the maximum 
period of imprisonment for breach.  The only means available of making 
offenders do what they do not want to do is to impose a period of 
imprisonment if they do not do it.  If the maximum of that period is too low, it is 
no longer a means of enforcement or punishment for breach.  If the maximum 
is 30 days, the maximum term served is 15 days.  Some offenders think it is 
worth the breach.  If one were to include a discount for admitting the breach, 
the punishment is rendered meaningless and of no effect. 
 
2.25.  Proposed new section 227N(5) states that, where a community 
payback order is already in effect, the maximum number of hours that may be 
imposed in another consecutive order is 300 less the number of hours 
specified in each existing order.  Thus, if the total hours specified in the first 
order were 300, another order could not be imposed.  It would be better if the 
court were able to impose “300 less the number of hours remaining in each 
existing order”.  Thus, if the offender had completed 50 hours of an existing 
300-hour order, the court could impose 50 hours on the new order.  This is the 
current position in section 238(9) of the 1995 Act.  This should remain the 
position.  
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2.26.  In proposed new section 227Y(5) and (6), there are limitations to 
variation of orders, other than for breach, by an extension of time or an 
increase in hours, as the case may be, to the maximum that could have been 
specified when the order was imposed.  There are circumstances in which it 
may not be appropriate to breach an offender for failure to complete a 
programme timeously; but if the offender were near the end of a three-year 
order, it would not be possible to extend it.   Section 227Y(5) is the same as at 
present for extension of time of probation orders (s.232(2)(c)).  In relation to 
increase in hours on community service, the court may use up what is 
remaining out of the maximum hours (s. 240(1)) and the new provision will 
change that. 
 
2.27.  Currently, when a community service order is breached, the hours can 
be varied under section 239(5) of the 1995 Act up to the maximum and, where 
a probation order is breached, the time may be varied but not so as to 
increase the period beyond three years from the date the order was imposed 
(s. 232(2)(c)).  In breach of a community payback order it looks as if the only 
limit appears to be that the variation cannot be such as could not have been 
imposed originally (proposed new s. 227Z(6) and (7)).  Thus the position as 
proposed by the Bill would be the same as for increase in hours for 
community service but, in relation to extension of time, no similar restriction as 
before.  It may be, however, that there is no restriction under new section 
227ZB(5)(c). 
 
2.28.  If this all sounds confusing, it is.  It should not be.  We think that it would 
be better to have one of two options: - (a) the same rule for all situations, i.e. 
the hours or time in respect of a consecutive order, a variation of an order at a 
review, on application to the court or variation on a breach; or (b) one rule for 
variation on a breach and another rule for the other situations.  At least in 
relation to breach, we think that the court should be able, if allowing the order 
to continue and varying the time or hours, to extend the time up to a further 
three years or increase the hours up to a further 300 hours.  
 
2.29.  We note with some relief that periodic reviews of community payback 
orders are not to be mandatory.  For them to be mandatory would be unduly 
burdensome to the system financially and take up already precious court time.  
The Financial Memorandum notes (paras. 687-688) that the estimated cost of 
one review per order for all orders would be over £1 million.  We would point 
out that it is unlikely, however, for orders of 12 months or more, that there 
would be as few as one review. 
 
Presumption against short periods of imprisonment or detention (clause 17) 
2.30.  Clause 17 proposes to insert subsection (4A) in section 204 of the 1995 
Act so that a sentence of six months’ imprisonment or less may be imposed 
only if there is no other method of dealing with the offender.  Where a 
discount of one-third is applied for pleading guilty at the first opportunity, this 
means in effect a sentence of nine months or less.  It would be better to 
provide that the six–month period is the sentence that would have been 
imposed but for any discount. 
 



J/S3/09/14/2 
 

7 

2.31.  We note, and support the fact, that sentences of imprisonment of six 
months or less are not to be prohibited.  It is said by some that short prison 
sentences are ineffective and they point out that the prisons can do little with 
such short-term prisoners.  This is to misunderstand the point of such 
sentences.  A custodial sentence is the only punishment that an offender 
cannot avoid undertaking.  Community disposals may be avoided and, without 
the option of custody for breach, would be rendered voluntary.  It is clearly 
recognized that short sentences have a value since a custodial sentence of 
up to 30 days is to be a sentencing option for breach of a level 1 community 
payback order.  We are frequently told by defence agents and the authors of 
social enquiry reports that a short period in custody has been a salutary 
lesson for the offender.  Short periods in custody are clearly of use.  As a 
means of dealing with breaches of court orders, as a sharp reminder to some 
offenders of the consequences of breaking the law for repeated offending 
when all else has been tried, or to give the public some measure of relief from 
their activities, short prison sentences have a purpose.   
 
Amendments to the Custodial Sentences and Weapons (Scotland) Act 2007 
(clause 18) 
2.32.  We attach and adopt our response in 2006 to the consultation 
document on the Custodial Sentences and Weapons (Scotland) Bill.  Apart 
from the creation of short-term custodial and community sentences, the 
abolition of custody-only sentences and consequential amendments, the 
Custodial Sentences and Weapons (Scotland) Act 2007 is not altered.  Our 
response then is as relevant now as it was. 
 
2.33.  There will be three types of sentence of imprisonment: short-term 
custody and community sentences, other custody and community sentences, 
and life sentences.  A short-term prisoner will be automatically released from 
prison after one-half of the whole sentence and will be on community licence 
for the remainder of the sentence (new s. 5 of the 2007 Act).  A prisoner 
serving any other custody and community sentence will normally be released 
after serving the custody part of the sentence (unless the Scottish Ministers 
determine that the offender would be likely to cause serious harm to a 
member of the public) and on community licence for the remainder (s. 11 of 
the 2007 Act).  Life prisoners must be released on life licence after the end of 
the punishment part unless the Parole Board determines that the prisoner 
would be likely to cause serious harm to a member of the public (ss. 22 and 
23 of the 2007 Act). 
 
2.34.  We note that a short-term custody and community prisoner will now not 
be a person serving a sentence of less than four years, but a person serving a 
sentence for less than the period prescribed by Scottish Ministers by statutory 
instrument.  Thus, the meaning of a short-term sentence may vary from time 
to time, the period no doubt being determined by such factors as the size of 
the prison population.  From paragraph 75 of the Policy Memorandum we 
glean that it may be presently intended that the period may be any sentence 
of less than 12 months.   
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2.35.  Section 6 of the 2007 Act, which deals with the length of the custody 
part, applies only to custody and community sentences of a term of at least 
the prescribed period.  Accordingly, it would appear that when the court 
imposes a short-term custody and community sentence, it simply imposes a 
sentence of imprisonment of X months; if that is less than the prescribed 
period, the prisoner will serve half of it in prison.  Under section 6, if the court 
imposes a sentence of imprisonment of at least the prescribed period other 
than a life sentence, the court must specify the custody part of the sentence.  
The custody part of any such custody and community sentence normally will 
be half of the sentence (but in certain circumstances may be more though not 
more than three-quarters).  There is also the possibility of the offender being 
released even earlier on either sentence under curfew licence, a topic to 
which we now turn. 
 
2.36.  With the repeal of Part 1 of the Prisoners and Criminal Proceedings 
(Scotland) Act 1993, and section 3AA in particular, when the 2007 Act comes 
into force, the curfew licence provisions of the 2007 Act (ss. 47-49) will apply 
as amended by the current Bill.  They will replace, in name, the home 
detention curfew.  This will mean that a prisoner may be released on curfew 
licence (a) where the sentence  (we assume this means the whole sentence) 
is three months or more and (b) after the later of the greater of one-quarter or 
four weeks of the sentence, or before the day 166 days before the expiry of 
one half of the short-term sentence or the custody part of any other custody 
and community sentence, and (c) in any event, only before the day 14 days 
before the end of one-half of the short-term sentence or the custody part of 
any other custody and community sentence.   These provisions are similar to 
those in the 1993 Act and, again, the Scottish Ministers may alter the periods 
of time mentioned (s. 47(9)(b) of the 2007 Act). 
 
2.37.  It hardly makes public sentencing decisions of the courts clear to the 
public or enhances its confidence in the system, if the public has no idea what 
the time served will be and if the actual time served bears no resemblance to 
sentence imposed in public by the court.  It involves an unseen, 
unaccountable exercise of executive discretion in contrast to public 
sentencing in open court. 
 
2.38.  We note that the judges will be required under section 8 of the 2007 Act 
to provide a report to the Scottish Ministers about the offender and the 
circumstances of the case as it considers appropriate in every custody and 
community sentence other than a short-term sentence.  If this means every 
sentence of 12 months or more, this will be a very onerous and time-
consuming obligation on the courts.    
 
2.39.  It would appear that, if a short-term custody and community prisoner 
commits an offence punishable by imprisonment while on community licence, 
it will not be possible, as at present, to sentence that person to serve the 
portion of his sentence remaining from the commission of the offence to the 
expiry of his or her community licence.   This is because of the repeal of 
section 16 of the 1993 Act and the fact that there is no substituted provision.  
In relation to any other custody and community prisoner, the Scottish 
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Ministers must recall the licence if the person is not of good behaviour: s. 37 
of the 2007 Act.  We are of the view that the courts should continue to be able 
to return offenders to prison to serve the unexpired portion of a sentence 
when convicted of committing an offence after early release and during the 
period of the unexpired portion. 
 
Voluntary intoxication by alcohol (clause 24) 
2.40.  It is already the common law that intoxication is not generally an 
excuse. The Policy Memorandum states (para. 103) that the statutory 
provision is to “make it clear to offenders and the courts”.  Offenders, and, 
most certainly, we, already know; we do not need to be told.   
 
2.41.  We do not think it serves any useful purpose to state this as a 
mandatory and inflexible rule of law.  If, for example, someone’s voluntary 
alcoholic drinks have been spiked with stronger liquor, and he or she then 
commits a breach of the peace, why should not that intoxication (if the court is 
satisfied of it) be taken into account by way of mitigation? 
 
2.42.  We do not think it wise for the law not to take account of intent or at 
least knowledge.  We do not understand why the usual legal concept of 
“knowingly” is not used.  We think that the expression used should be 
“knowingly and voluntarily consumed alcohol”.  
 
3.  Part 2 - Criminal law 
 
Serious organised crime (clauses 25 – 28) 
3.1.  We are not clear that the offence of being involved in serious organised 
crime adds anything to the substantive crimes for which persons may 
currently be prosecuted or to the sentence that could otherwise be imposed.  
Court time will be taken up unnecessarily. 
 
3.2.  We note that, whereas a crime of conspiracy could attract a sentence of 
life imprisonment, the new statutory offence of being involved in serious 
organized crime under clause 25 attracts a maximum sentence of only 10 
years’ imprisonment and directing it attracts a maximum of 14 years. 
 
3.3.  The definition of serious organized crime in clause 25 is very wide and 
vague.  Thus, if two people agree to steal a meat pie from a shop to give it to 
a starving beggar, they commit the crime of being involved in serious 
organised crime.  This is because the beggar will have received a material 
benefit. 
 
3.4.  Having regard to the wide definition, the offence of failure to report 
serious organised crime under clause 28 is a frightening prospect.  It is of 
some concern that a person may unwittingly fall foul of this provision. 
 
3.5.  It is not always appreciated that courts can take aggravating 
circumstances into account in sentencing without there having to be a 
statutory aggravation as in clause 26.  There may be a desire for statutory 
aggravations for statistical purposes, but they are not necessary.   



J/S3/09/14/2 
 

10 

 
4.  Part 3 – Criminal procedure  
 
Prosecution of children (clause 38) 
4.1.  We note the proposed raising of the age for prosecution of children from 
8 to 12.  This change will have no significant impact on the work of the Sheriff 
Court.  
 
Witness statements (clause 40) 
4.2.  This clause provides for a witness, who has not seen a statement he or 
she has made, to see it before giving evidence.  Contrary to the implication of 
paragraph 203 of the Policy Memorandum, some witnesses do see their 
statements before giving evidence, accordingly we accept the policy objective 
of fairness.  It must be recognized, however, that having seen the statement 
before giving evidence may be used as a criticism of credibility.  We have 
more to say about witnesses seeing their statements during the trial in 
paragraphs 5.2 – 5.7 below. 
 
Breach of undertaking (clause 41) 
4.3.  We understand the wish to put breach of undertakings on the same 
statutory basis as breach of bail.  We note that the penalties will be the same.  
There is, however, this distinction between bail and the proposal in the Bill.  
Under section 25 of the 1995 Act, the court must explain the effect and 
consequences of breach of bail conditions to the accused in ordinary 
language and the accused must be given a written explanation of all that in 
ordinary language.  There is no such requirement currently under, or 
proposed in this Bill by amendment to, section 22 of the 1995 Act under which 
provision the accused is released on an undertaking by a police officer.  If a 
person is to be liable to the same penalty for breach of an undertaking as for 
breach of bail, we think that the same explanations must be given.  Section 22 
should be amended accordingly. 
 
Bail condition for identification procedures etc. (clause 43) 
4.4.  The usual condition imposed by a court is to attend an identification 
parade on being given 48 hours notice.  If “reasonably instructed” in this 
provision includes “reasonable notice”, this provision would accord with 
current practice. 
 
Disclosure of convictions and non-court disposals (clause 52) 
4.5.  Fixed penalties do not appear on someone’s record as a previous 
conviction.  For that reason, and because sometimes it may be more of a 
hassle to challenge it, a fixed penalty is paid (sometimes the notice is not 
received but becomes payable).  The basis on which a fixed penalty is paid or 
becomes payable may, therefore, be different from that of a conviction.  It may 
not be appropriate, therefore, to treat a fixed penalty as if it were a conviction 
for the purposes of sentencing. 
 
Time limits for lodging certain appeals (clause 53) 
4.6.  The time limit for an appeal against a decision at a first diet is to be 
increased from two to seven days.  We are not in favour of this proposal for 
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the sheriff court.  Under section 66(6) of the 1995 Act, a first diet must be held 
not less than 10 days before the trial diet (and not earlier than 15 days after 
service of the indictment).  Both the first diet and the trial diet are fixed at the 
time the indictment is served on the accused.  The first diet is usually held 14 
days before the trial diet.  It is common for there to be a continued first diet 
within seven or even a few days of the trial diet.  Increasing the time limit to 
seven days would mean that the accused could seek leave to appeal against 
a decision made at a continued first diet on the day of the trial diet or later.  
Witnesses (possibly vulnerable witnesses) and jurors cited to attend for the 
trial diet will, to say the least, be inconvenienced, the trial will be postponed 
and the court programme will have to be re-written.  Furthermore, by 
extending the time limit, it will be less likely than before that leave to appeal 
would be granted. The purpose of the two-day time limit was because, and to 
ensure that, any appeal could be dealt with expeditiously without interfering 
with the date of the trial. 
 
4.7.  The situation in the High Court is different.  A trial diet is not fixed in the 
High Court until the preliminary diet: s. 72A(1) of the 1995 Act.  There may be 
more than one preliminary diet.  It is possible, therefore, for a decision to be 
made on a preliminary issue before a trial diet is fixed in the High Court.  A 
seven-day rather than a two-day time limit is, therefore, unlikely to affect a trial 
diet in the High Court.  In the sheriff court, on the other hand, an increase in 
the time limit could seriously disrupt the course of justice.   
 
Crown appeals (clauses 54 – 57) 
4.8.  These provisions in relation to jury trials are claimed to enhance public 
confidence.  We fear that they will have the reverse effect.  By allowing for 
appeals during a trial, trials will take longer (they will seem to be never 
ending), and the practical difficulties of keeping jurors waiting and available 
will result in aborted trials.  
 
Submissions as to sufficiency of evidence (clause 54) 
4.9.  At present the defence may make a submission of no case to answer at 
the end of the prosecution case under section 97 of the 1995 Act.  That 
submission is restricted to the sufficiency of the evidence.  At the end of all 
the evidence the defence may make a common law submission that is not so 
limited to persuade the judge to withdraw some or all of the indictment from 
the jury, to amend or reduce a charge or to make some other direction.  The 
proposed new section 97A of the 1995 Act does not interfere with the no case 
to answer submission.  The Policy Memorandum states (para. 273) that the 
purpose of this new section is to replace the common law submission with a 
statutory submission (see s. 97A(3)) but that it is not intended to implement 
the Law Commission’s recommendation to include a submission that no 
reasonable jury properly directed could convict (paras. 284-286).  The 
proposed new section 97A(2) is not the common law submission in statutory 
form, and subsection (2) is, therefore, not co-extensive with a common law 
submission.  We are relieved to see that it will remain possible for the defence 
to make a common law submission that  no reasonable jury properly directed 
could convict.  For example, it would remain possible to make a submission of 
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oppression of the kind mentioned in HM Advocate v. McGill, 1997 S.L.T. 
1156, 1159L; 1997 S.C.C.R. 230, 239E.  Subsection (3) would not exclude it.   
 
4.10.  It is not clear why it is provided in proposed new section 97C of the 
1995 Act that the judge must direct the prosecutor to amend the indictment 
when a successful submission to have it amended is made.  The present 
position is that the judge directs the jury.  We do not see why that should not 
remain the position.  It is right that this be so because it is the judge who has 
made the decision, not the prosecutor. 
 
Prosecutor’s right of appeal (clause 55) 
4.11.  It is proposed to give the prosecutor a right of appeal against a 
submission of no case to answer under s. 97, a statutory submission under s. 
97A and against decisions on admissibility of evidence during a trial 
(proposed new ss. 107A and 107B).  An appeal against a decision on 
admissibility will be exercisable only with leave.  The prosecutor is to have a 
right to appeal without leave against decisions under sections 97 and 97A if it 
is practicable for it to heard (an expedited appeal).  Where the right of appeal 
is sought to be exercised, and even where leave is granted, there are the 
further hurdles of ascertaining whether it is practicable for the appeal to be 
heard during an adjournment of the trial and, even if it is apparently, the court 
deciding whether the appeal should be heard during that adjournment:  
proposed new s. 107D. 
 
4.12.  We have very serious concerns about the effect these provisions, 
exercisable before the verdict of the jury, will have.  The proposals go too far 
in redressing any perceived imbalance of unfairness to the Crown.  They fail 
to recognize the realities and practicalities of jury trials.  They will result in 
substantially increased cost of jury trials to the public purse.  The suggestion 
in paragraph 292 of the Policy Memorandum that these reforms will improve 
the law at a low overall cost is questionable.  
 
4.13.  If it is thought desirable to give the prosecution equal rights of appeal 
with the accused, it could be given a right of appeal exercisable at the 
conclusion of the trial (though it would be necessary to face up to the difficulty 
of the Crown having a right of appeal against an acquittal by a jury).  If the 
prosecutor is to have these rights, why not the accused?  The defence has 
and is to be given no equal right of appeal before the jury verdict (it cannot 
appeal until sentence has been passed).  The proposed provisions give the 
prosecution greater rights than the accused, could prejudice a fair trial under 
article 6 of the European Convention of Human Rights, and will disrupt, delay 
and extend the course of justice. The principles of fairness, finality, certainty, 
expedition rather than delay in trials, and the rule against double jeopardy 
must trump the Crown being given greater rights than the accused. 
 
4.14.  It is stated in paragraph 278 of the Policy Memorandum that it is not 
anticipated that these rights of appeal without leave will be used except in a 
very limited number of cases.  One generally finds that if a person is given a 
power, it will be exercised.  Interested parties in individual cases may lobby 
the prosecutor to exercise that power.  Unless the Lord Advocate is to give a 
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direction to prosecutors to exercise the right of appeal only in exceptional 
circumstances, it will be sought to be used often. 
 
4.15.  We cannot have trials peppered with interruptions for consideration of 
appeals.  It will lead to a nightmare that criminal justice can do without if the 
court makes a decision that the prosecutor does not like.  No doubt the 
prosecutor will want an adjournment to consider whether to appeal or ask for 
leave to appeal.  If leave is to be sought, there will be further delay while there 
is argument in court about whether leave should be given.   Then the court 
has to adjourn to discover whether there is the remotest chance of an appeal 
being heard expeditiously.  Then the court has to hear argument about 
whether, even if an appeal can be heard expeditiously, there should be a 
further adjournment for it to be heard.  Then the judge has to write a report for 
the appeal court.  Then there has to be an adjournment for the appeal to be 
heard.  After that the parties will require time to consider the consequences of 
the result of the appeal on how to present their cases.  This process will take 
at least two days, assuming that the appeal can be heard immediately.  After 
that, if there are any of the jurors – and witnesses - still around, the trial can 
be resumed.   
 
4.16.  While all this is going on, what are the jurors to do, as they will not be in 
court while all this is going on?  Are they to sit around waiting in the jury room 
or at home?  Can they return to work meanwhile; if so can they all be got 
back?  It is difficult enough to keep jurors contented and to avoid them 
becoming frustrated and irritated at frequent disruptions and adjournments, 
without such additional delays.  A two–day trial will inevitably become a five-
day trial.  It is in the realms of fantasy to expect jurors to keep themselves 
available while the prosecutor goes off at intervals for days to appeal 
decisions he or she does not like during a trial. 
 
4.17.  One redeeming feature is that proposed new section 107D(2) of the 
1995 Act permits the court to refuse to allow an appeal that the prosecutor 
has of right or even where leave has been granted.  It appears that the court 
at first instance may refuse to allow the appeal to be heard even if it can be 
heard expeditiously.  It is not at all clear on what ground the court may refuse 
it.  We would like to point out that the High Court is unlikely to be able to hear 
these appeals expeditiously: it has such a burden of work that it finds it 
difficult to hear appeals on preliminary issues from the sheriff court at first 
diets expeditiously. 
 
4.18.  In proposed new section 107D(6), it appears to be thought that it is a 
simple matter, if an expedited appeal is successful, of sending the case back 
for the trial to proceed.  There will, of course, be the problem of getting 
everyone back together again, including the jurors, to which we alluded in 
paragraphs 4.15 and 4.16 above.  There could be prejudice to the accused, 
for example, resulting from a break in the flow of the evidence or evidence in 
chief and cross-examination being separated by a period of days. 
 
4.19.  Proposed new section 107F is somewhat curious.  If the Crown, for 
example, appeals as of right (i.e. without leave) against a decision to delete 
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part of the circumstances in an indictment but the decision does not result in 
an acquittal by the trial judge of a charge, the court must desert the diet pro 
loco et tempore in respect of that charge, i.e. reserving the right of the 
prosecutor to raise it afresh, subject to the appeal court’s refusal under s. 
107F(4).  The trial is to proceed in relation to anything else.   
 
5.  Part 4 – Evidence 
 
5.1.  The provisions in this Part follow on from consultation documents 
published in 2006 and 2008.  We have observations to make about one issue 
in these provisions. 
 
Witness statements: use during trial (clause 62) 
5.2.  There are at present four situations in which prior statements of 
witnesses other than the accused may be used during a trial.  One is where 
the evidence of the witness is inconsistent with a prior statement (s. 263(4) of 
the 1995 Act).  The purpose is at least to challenge the credibility and 
reliability of the witness and also in the hope that the witness might accept the 
truth of the prior statement.  Any part of the prior statement becomes 
evidence only in so far as the witness accepts it to be the truth.  The second is 
where the witness adopts a prior statement in a document of which the 
witness was the originator as his or her evidence in court (s. 260).  The third is 
where a witness cannot remember everything, accepts that he or she made a 
prior statement to someone and accepts that if he or she said what he or she 
is alleged to have said, it must be the truth.  In that case the person to whom 
the statement was made may give evidence of it and it becomes part of the 
evidence of the witness: Jamieson v. HM Advocate, 1994 J.C. 251; 1994 
S.C.C.R. 610.  The fourth is where the statement was recorded by the witness 
at the time of the incident to which it relates and is used to refresh the 
memory of the witness. 
 
5.3.  In Hughes v. HM Advocate, 22nd January 2009, XC268/07, at para. [13], 
the Appeal Court stated that “the starting point in all criminal trials remains 
parole evidence.  To put a written statement before a witness for the purpose 
of leading him in chief is clearly unacceptable and before, therefore, reference 
is made to any written statement the purpose of doing so should be clear.”   
 
5.4.  The proposed new section 261A of the 1995 Act would permit the court 
to allow a witness, while giving evidence, to refer to any prior statement he or 
she made.  The section does not explain the purpose of doing so or if there 
are any limitations other than that the court has a complete discretion whether 
to allow the witness to look at it.  The provision is not limited to statements 
made at the time of the incident to which the statement relates.  It is an 
extension of the fourth rule mentioned in paragraph 5.2 above.  It is clearly 
related to clause 40 which permits a witness, before giving evidence, to see a 
statement he or she made.  It appears that it is to be permitted as an aide 
memoire.  
 
5.5.  The Policy Memorandum states (para. 205) that the provision is intended 
to allow prosecution witnesses to refer to their statements “in the same way 
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as police witnesses have long been assumed to be able to consult their 
notebooks” (emphasis added).  The proposed new section is not limited to 
prosecution witnesses; there would be no justification for limiting it to 
prosecution witnesses.  There is no assumed improper or unfair advantage 
given to certain witnesses such as police officers.  The common law is that 
any witness can refer to a statement or notebook (a) if he or she recorded that 
statement himself or herself, (b) if he or she did so at the time of the incident 
to which it refers and (c) for the purpose of confirming something or checking 
something forgotten.    It is one thing to allow a witness to read a statement 
before giving evidence, it is quite another to extend the rule just mentioned to 
include a witness refreshing his or her memory from a statement made at any 
time.  We do not wish evidence in chief of a witness to consist of the answer 
to the question “Is that your evidence contained in that statement?”  It will be 
recalled from what we said at paragraph 4.2 above that being given the 
opportunity to look at the statement will not make the witness immune from 
being challenged on credibility and reliability.    
 
5.6.  If the common law position is to be extended, then the statement should 
at least be one that complies with the recommendation of Lord Coulsfield in 
his Review of the Law and Practice of Disclosure Proceedings in Scotland at 
paragraphs 10.6.1 and 10.8, i.e., that it is signed by the witness when made, 
and, we think, having been read by the witness when made.  This has not 
been followed up in the proposed provision.   
 
5.7.  We think that this provision in clause 62 will lead to a number of appeals 
to define its parameters, possibly even under the proposed new section 107B.  
 
6.  Part 6 – Disclosure 
 
6.1.  This Part contains detailed, complicated and time-consuming rules about 
disclosure that will further delay trials.  The Crown already has difficulty 
providing disclosure in time for first diets, intermediate diets and even trial 
diets. 
 
6.2.  No doubt the rules will provide a paper trail so that in any audit, perhaps 
after a challenge, it can be ascertained whether the rules have been followed. 
The trouble with detailed statutory rules of this kind is that they can result in 
the letter of the law being followed while the spirit of it gets lost sight of. 
 
Meaning of “information” (clause 85) 
6.3.  We note from the terms of subsection (1) and (2) of clause 85, perhaps 
to preserve the sanctity of the precognition and to protect the victim 
statement, that these documents are not themselves “information”, but that 
the contents of them are. 
 
Provision of information (clauses 86 – 93) 
6.4.  As soon as practicable after the accused appears on petition or 
indictment, the prosecutor must serve a notice on the investigating authority 
requiring it to send, as soon as practicable, schedules listing all relevant 
information for or against the accused, categorising the information as 
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sensitive, highly sensitive and non-sensitive and giving a brief description of 
each item of information (cl. 86).  Whenever further information comes to light, 
this exercise must be repeated in respect of it.  The prosecutor may challenge 
the categorisation and require the investigating authority to change it.  As 
soon as practicable after the accused appears on petition or indictment, or 
pleads not guilty on summary complaint, the prosecutor must disclose the 
information of the kind mentioned in clause 89(3) to the accused, and has a 
continuing duty to do so as more relevant information comes to light (cl. 90).  
In relation to solemn proceedings, the prosecutor must also disclose the 
schedules of information which are categorised as non-sensitive. 
 
6.5.  We foresee delays created by information having to be categorised, the 
information having to be described, and with inevitable arguments between 
the prosecutor and the investigating authorities over the correct 
categorisation.  While the prosecutor has to disclose to the defence all 
information within the meaning of clause 89(3), under clause 93 it has only to 
disclose a schedule of information falling within the non-sensitive category.  It 
is not clear from the statutory provisions why there is a need for two 
categories of sensitive information.  There is no hint of it in Lord Coulsfield’s 
Review of the Law and Practice of Disclosure Proceedings in Scotland or in 
the subsequent consultation paper, or analysis of the responses and next 
steps document. 
 
Orders restricting disclosure etc. (clauses 102 – 113) 
6.6.  In a democratic society such provisions are likely to be regarded as 
disturbing.  We anticipate time taken up with challenges under the European 
Convention of Human Rights. 
 
6.7.  If disclosure of information would be likely to cause serious injury or 
death, obstruct or prevent the prevention, detection, investigation or 
prosecution of crime or causes serious prejudice to the public interest, the 
prosecutor may apply to the court for non-disclosure.  The prosecutor may 
also apply for an order not to tell the accused about the application for non-
disclosure (a non-notification order) and for the accused not to be to be 
allowed to attend or make representations at the application for non-
disclosure (an exclusion order) or simply for an order for the accused not to 
be allowed to attend or make representations at the application for a non-
disclosure order (exclusion order only).  If the prosecutor applies for a non-
notification order, the accused is not even allowed to attend or make 
representations at it either. 
 
6.8.  The tests for granting non-notification and exclusion orders are lower 
than that required for a non-disclosure order: in relation to public interest, it is 
simply whether “it is not in the public interest that the nature of the information 
be disclosed”, instead of “likely to cause serious prejudice to the public 
interest”.  We are not clear why the test is lower for non-notification and 
exclusion orders. 
 
6.9.  We note that there is provision for the appointment of special counsel if 
the court considers it necessary to ensure that the accused receives a fair trial 
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(cl. 107).  We think that such an appointment may be inevitable for an 
application for a non-notification order, an exclusion order or a non-disclosure 
order where either of the first two has been granted.  The task of special 
counsel will be difficult because he or she will not be familiar with the details 
of the defence case and because the accused is not to be made aware of the 
contents of these applications (cl. 113(4)). 
 
Defence statements (clauses 95 and 95) 
6.10.  Lord Coulsfield, in paragraphs 7.7 and 7.8 of his Review, suggested 
voluntary defence statements for the purposes of helping the Crown identify 
information that the defence wished to have.  The proposal in the Bill in 
solemn proceedings goes much further and new section 70A of the 1995 Act 
states that the accused must state his defence to the indictment at least 14 
days before the first diet in the sheriff court.  It was never intended that the 
defence statement was to be anything more than to assist in the disclosure 
process and to provide a means for the accused to seek specific information. 
 
6.11.  There is no time limit for the prosecutor to disclose any information; the 
prosecutor is required only to do so “as soon as practicable”.  A first diet must 
be held no less than 15 days after service of the indictment (s. 66(6) of the 
1995 Act).  Accordingly, firstly, if the first diet was on the fifteenth day, an 
accused would have one day to prepare and lodge a defence.   That does not 
meet the object of fairness mentioned in paragraph 468 of the Policy 
Memorandum.  Secondly, while it is said at paragraph 265 of the Policy 
Memorandum that, in order properly to consider whether to appeal certain 
decisions, parties need seven rather than two days, it is not clear why it is 
regarded as legitimate to envisage almost no time at all for an accused to 
consider and lodge a defence. 
 
6.12.  The accused could find himself in the position of having to lodge a 
defence to the indictment, not simply a request for information, before the 
prosecution has provided any information about the prosecution case, or 
anything relevant to the defence, through disclosure.  As we have indicated in 
paragraph 8.1, the Crown has difficulty in providing disclosure of the 
prosecution case in time for first diets and trial diets.  If the prosecution has 
not disclosed its case, how and why is the accused to state a defence?  It will 
no doubt be regarded as repugnant to our legal system that an accused must 
state a defence before the prosecution has disclosed its case.  It is contrary to 
the principles of our law, the right to silence and article 6 of the European 
Convention of Human Rights.  It is unnecessary to achieve the object of 
assisting the Crown to disclose information that the defence wants.  We 
foresee challenges and difficulties in the conduct of trials. 
6.13.  What is to happen when, having lodged a defence after the prosecutor 
discloses the prosecution case or more of it, and the accused changes his 
defence?  Is the accused to be able to be cross-examined on it?  Is the 
accused to be denied cross-examining on a point not in the defence 
statement?  All this would be contrary to the proper purpose of lodging the 
defence statement. 
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6.14.  We note, fortunately, that there is to be no requirement on the accused 
to lodge a defence in summary proceedings: it is entirely voluntary under 
clause 95.  There may, however, be consequences for not doing so. 
 
6.15.  While there are no direct sanctions for the accused not lodging a 
defence (and there could not be), there are consequences in solemn 
proceedings.  The first consequence appears to be that the prosecutor may 
not have to try so hard to make further disclosure.  While there is a continuing 
duty on the prosecutor to disclose until the end of the proceedings under 
clause 90, the further duty to review all relevant information for or against the 
accused only arises if the accused lodges a defence: see cl. 94(1) (solemn) 
and cl. 95(3) (summary).  There is a danger that if the accused does not ask 
for a document or does not disclose a defence to which there is relevant 
information, that the information may be overlooked.  There will continue to be 
delays and arguments, or aborted trials, because of apparent non-disclosure. 
 
6.16.  The second consequence appears to be the intention that, in order to 
get information it wants, the defence has to state in the defence what 
information disclosed.  Since commission and diligence for the recovery of 
documents will be available, however, this consequence may be less 
damaging. 
 
6.17.  We would be concerned if there were to be a third consequence in that 
any grant or continuation of legal aid were to be affected.  That would result in 
delay in, and longer, trials. 
 
6.18.  In relation to summary proceedings, the defence statement may be 
lodged at any time up to the conclusion of the proceedings.  This means that it 
could be lodged at the beginning of or during the trial.  This will result in 
postponements of trials.   Even if lodged as early as the intermediate diet, 
there will be an increase in postponements. 
 
7.  Part 7 – Mental disorder and unfitness for trial 
 
7.1.  We note that this Part follows substantially the recommendations of the 
Scottish Law Commission in its “Report on Insanity and Diminished 
Responsibility” in 2004.  We support the proposals in the Bill in principle.  We 
support the wider definition of “mental disorder” using the definition in section 
328 of the Mental Health (Care and Treatment) (Scotland) Act 2003. 
 
Criminal responsibility of persons with mental disorder (clause 117) 
7.2.  We are not sure if the proposed new section 51B(3) of the 1995 Act in 
clause 117 of the Bill, achieves the object, stated in paragraph 534 of the 
Explanatory Notes, with the greatest clarity.  That object is that intoxication 
will not preclude a defence of diminished responsibility provided that there is 
an independent basis for the plea.  We are aware that the provision is as 
proposed in the draft Bill in the Scottish Law Commission report.  In the 
proposed section 53B(3)(b) of the 1995 Act, it might be better if the word “it” 
were replaced by “abnormality of mind”.  
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Unfitness for trial (clause 119) 
7.3.  We note the removal of the requirement of the evidence of two medical 
practitioners in section 54(1) of the 1995 Act in clause 119(2)(a)(i) of the Bill, 
and the wider statutory test of “mental or physical condition” in the new 
section 53F(1) of the 1995 Act in clause 119(1) of the Bill.  While accepting 
the appropriateness of this, we simply wish to record that we anticipate more 
applications to the court and more protracted proceedings as a result. 
 
1st May 2009 
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RESPONSE BY THE SHERIFFS’ ASSOCIATION 
TO THE CONSULTATION DOCUMENT: 

SENTENCING GUIDELINES AND A SCOTTISH SENTENCING COUNCIL 
 
The Sheriffs’ Association welcomes the opportunity to respond to this 
consultation document. The Sentencing Commission Report published in 
August 2006 recognised that 96% of sentences imposed in Scotland are 
imposed in the summary courts and, when account is also taken of sentences 
imposed in the sheriff courts under solemn procedure, only around 2% of 
sentences imposed in Scotland are imposed in the High Court.  The Sheriffs’ 
Association, representing the body of the judiciary, which imposes the vast 
majority of sentences, considers it is uniquely placed to respond to the 
proposals in this consultation document. 
 
We are concerned that the proposals proceed in the absence of any evidence 
that there exists any inconsistency in sentencing or lack of public confidence 
in the system of sentencing. The Sentencing Commission did not commission 
independent research to establish if there existed any inconsistency in 
sentencing and recorded that research into inconsistency in sentencing in 
Scotland is virtually non-existent.   The Sheriffs’ Association therefore 
considers that before any proposals are introduced proper independent 
research needs to be carried out to establish whether or not there is any 
significant inconsistency in sentencing in Scotland.   
 
The Sheriffs’ Association believes the current procedure for dealing with any 
sentences that are imposed outside the normal parameters is effective and 
commands respect. Any sheriff, or other judge, subject to an appeal against 
sentence has to give cogent reasons for the decision made and, if that 
reasoning does not stand up to scrutiny, the sentence will be reduced, or 
increased.  
 
We do not accept that the solution to those cases where a sentence falls 
outside the recognised parameters is by way of the burdensome and, we 
suspect, expensive bureaucracy that will be the result of these proposals. 
   
The consultation document at paragraph 1.1, quotes the late Lord Macfadyen 
that, 
            “a perception of inconsistency in sentencing is likely to lead to a loss 

of public confidence in the criminal justice system”. 
 
The consultation document leaps from that hypothesis to the conclusion 
expressed at paragraph 1.5, that because sentencing works on an individual 
case basis, supplemented by recognised sources relied upon by judges, the 
public do not understand the sentencing process, or the reasons behind 
decisions and states that,   
 “This has helped to create a common perception that sentencing in our 

courts is inconsistent which, consequently, has had a negative effect 
on confidence in the criminal justice system”. 
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No evidence is produced to support these claims.   They are contradicted at 
paragraph 1.7 where it is recorded that particularly amongst practitioners the 
view is held that sentencing is not inconsistent but is dealt with on an 
individual basis.  The Sentencing Commission found little empirical evidence 
to support the view that there was widespread inconsistency in sentencing in 
Scotland.   
 
The Sheriffs’ Association is concerned that, in the absence of any evidence to 
support the notion that there exists widespread inconsistency in sentencing 
which require guidelines to be introduced, the aim of this policy is more to do 
with Government concerns over a rising prison population and thereby to 
interfere with judicial independence by limiting the number of offences which 
merit a sentence of imprisonment.  We note in paragraph 1.10 the comment 
that sentencing decisions are not made in isolation but have consequences 
for other parts of the criminal justice system which have to implement the 
sentence.  That comment is open to the interpretation that in imposing a 
sentence the judiciary should take account of the impact on the Scottish 
Prison Service of sentencing an offender to custody.  In our view it is essential 
that the judiciary remain free to impose the appropriate sentence for the 
offence committed, regardless of the impact that sentence may have on the 
prison population.  Any attempt to influence any sentencing decision in that 
way would be an attack on judicial independence. 
 
While the consultation document claims to recognise that sentencing is a 
complex matter and has become more complicated, as a result of legislation 
and decisions of the Appeal Court in recent years, what is proposed will, in 
the view of the Sheriffs’ Association, make sentencing even more complex.  
The proposals will also, in our view, have a significant impact on judicial, 
particularly shrieval, resources. 
 
 It is proposed in paragraph 1.13 that where any sentence is outwith the range 
provided by the guidelines the judge has to explain in full the reasons for 
departing from the guidelines.  Those reasons have to be given at the point of 
sentencing, see paragraph 2.11. 
 
The impact of the proposals on court time will be considerable particularly in 
the sheriff court.  It is not uncommon for a sheriff in a busy court to impose in 
excess of 50 sentences a day.  In addition to all the factors which that sheriff 
already has to take into account before imposing any sentence it is proposed 
that guidelines will also have to be consulted before sentencing.  That will be 
time consuming and will have to be taken into account in every case.  It will be 
impossible to do so without allowing for out of court preparation time. 
Moreover, since a departure from the guidelines will require the judge to state 
full reasons for doing so at the point of sentencing, it is envisaged the court 
will have to adjourn to allow that judge to prepare his statement. That will 
have an impact on the number of cases it will be possible to deal with in a 
day. The cumulative effect of these proposals will result in the need for 
additional judicial resources to cover the additional courts that will be required 
to dispose of business, or current targets for disposal of cases will be greatly 
exceeded. 
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While the Sheriffs’ Association remains opposed to the introduction of 
sentencing guidelines we wish to comment on the proposed model for any 
Sentencing Council, which will draft such guidelines. 
 
While the Sentencing Commission referred to the existence of sentencing 
guidelines in other jurisdictions, such as England and Wales, some USA 
States and countries in Western Europe the consultation document has 
rejected those in favour of the New Zealand model.  We have reservations 
about the reasoning behind that choice.  The consultation document explains 
that the creation of a Sentencing Council in New Zealand was due to concern 
over “a burgeoning prison population” as a result of which its Sentencing 
Council has to prepare a statement on the likely impact of sentencing 
guidelines on the prison population. The Sheriffs’ Association is concerned 
that the preference for the New Zealand model may lie in a desire to achieve 
a reduction in the prison population.  For the reasons already stated we 
consider attempts to achieve that end by means of sentencing guidelines is a 
potential threat to judicial independence. 
 
The consultation document goes on to argue that the New Zealand model is 
attractive because of New Zealand’s similarity to Scotland in terms of 
population and its legal system.  We do not find these arguments convincing 
as a reason for adopting the New Zealand model.  It seems to us that any 
model which is adopted should be one from a country with a strong 
connection with Scotland in terms of suffering from the same social and 
cultural problems which lead to offending.  New Zealand does not satisfy that 
criteria. 
   
While New Zealand has a population of 4.5 million it has an economy based 
on agriculture and tourism.   We are not aware of New Zealand being a 
society that suffers from the effects of binge drinking, a drugs culture, a 
culture of carrying weapons or of gang culture, and the crimes committed as a 
result thereof.  These problems are prevalent in Scotland and underlie the 
commission of a considerable number of offences.  In our view a more 
appropriate model is to be found in that of England and Wales, which has 
similar social problems to that of Scotland.   
   
It is also of concern that the New Zealand model was introduced as recently 
as November 2007 by the New Zealand Sentencing Council Act, and its 
effectiveness, or otherwise has not been tested.  Indeed we believe that, 
following the recent election in New Zealand leading to a change in 
Government, the Sentencing Council may be abolished.  It is understood the 
new Government does not agree with the Sentencing Council’s aim of 
reducing sentences by 25%, and intends to divert the $1.5 million funding for 
the Sentencing Council into providing services for victims of crime. 
 
We note that the Sentencing Council in New Zealand has a minority of judicial 
members.  The Sheriffs’ Association is opposed to any Sentencing Council 
which does not have a majority of judicial members.  As the consultation 
document points out in paragraph 3.1 the composition of the membership of 
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any Sentencing Council is important since those who have to comply with the 
guidelines have to have confidence that the guidelines are drawn up by those 
with the appropriate expertise, experience and skills. The Sheriffs’ Association 
is of the view it is unlikely that the shrieval branch of the judiciary would have 
confidence in any Sentencing Council that did not have a majority of judicial 
members.  
 
If a Sentencing Council is to be introduced it would be appropriate, in our 
view, to adopt a similar membership to the structure in England and Wales set 
out in Annex B of the consultation document, which has a majority of judicial 
members.   
 
The Sheriffs’ Association however remains opposed to the proposal that a 
Sentencing Council be created to draft sentencing guidelines.  If sentencing 
guidelines are to be introduced, which for the reasons stated we are 
convinced are unnecessary, we prefer the model recommended in 2006 by 
the Sentencing Commission, chaired by the late Lord Macfadyen.  It 
recommended that a sentencing advisory body, the Advisory Panel on 
Sentencing in Scotland (“APSS”) be created to frame draft sentencing 
guidelines with the adoption, or otherwise, of those guidelines being ultimately 
a matter for the Appeal Court.  That recommendation recognised the 
importance that the Appeal Court remain in overall control of sentencing 
policy. 
 
The omission of any reference in this consultation paper to the 
recommendation of the Sentencing Commission that an Advisory Panel on 
Sentencing in Scotland (“APSS’) be created, as opposed to a Sentencing 
Council, is an omission we find surprising.  The notion of creating a 
Sentencing Council was rejected by the Sentencing Commission.  We agree 
with the reasoning behind that decision, see paragraph 9.15 of its report.  The 
Sheriffs’ Association regard it as fundamental to the constitutional principle of 
judicial independence that sentencing remains a judicial function, and 
maintaining the role of the Appeal Court in overseeing that function would 
ensure the protection of judicial independence.     
 
The Sheriffs’ Association, subject to the observations made in our introductory 
remarks, responds to the questions in the consultation document as follows: 
 
Remit of the Scottish Sentencing Council 
Question 1 – Do you think that this proposed remit is appropriate?  If not, 
what alternative would you suggest? 

 
No.  The Sheriffs’ Association does not consider that the proposed remit is 
appropriate for the following reason.  
 

 Since the aim of the Sentencing Commission in proposing sentencing 
guidelines is to promote and improve consistency in sentencing, to increase 
public confidence and to recognise the final decision on sentence is based on 
the fact of the case and is for the judiciary, we consider the proposed remit 
should be restricted to those aims.  We are of the view that if there is to be a 
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Sentencing Council then the principle of promoting greater understanding and 
enhancing public confidence in the criminal justice system may be worthwhile 
including in the remit.   
 
We suggest the remit of any Sentencing Council should be to:  
  
“Promote consistency in sentencing practice; to ensure that sentencing 
practice is transparent and understandable, while preserving the important 
element of judicial discretion; 
“Inform and educate the public about sentencing decision making, with a view 
to promoting greater understanding and enhancing public confidence in the 
criminal justice system.”  
 
We consider the references to policy should be removed from the remit, as 
should the reference to developing sentencing policy, and the reference to 
informing the Scottish Ministers and Parliament on sentencing practices and 
areas for reform.  This would recognise that any Sentencing Council should 
be judicially led and should not encroach into the area of policy. 
 
Question 2 – Do you think that these proposed functions are appropriate?  If 
not, what alternatives would you suggest? 
 

 No.  The proposed functions are not appropriate.  So far as sub-head one is 
concerned sentencing levels for particular offences are already prescribed 
both for common law and statutory offences.  Any attempt to have sentencing 
powers more narrowly circumscribed within the parameters already set is an 
interference with judicial independence and would be contrary to section 1 of 
the Judiciary and Courts (Scotland) Act 2008.   
 
The requirement in sub-head two that judicial guidelines should be produced 
on particular types of sentences, disposals and other orders available at the 
time of sentencing is unnecessary since judges are aware of their sentencing 
limitations at present. 
 
We consider sub-head three is an attack on judicial independence.  The 
notion that judges be faced with a list of grounds justifying a judge’s departure 
from sentencing guidelines is also offensive.  The consultation document fails 
to recognise that at present there exists a perfectly adequate system for 
dealing with any sentence imposed which is outwith the recognised 
parameters, and that is by appeal to the Court of Criminal Appeal.   
  
Sub-head four is objectionable.  It could allow a provision to be introduced 
that the judiciary had to take account of prison capacity when considering the 
appropriate sentence to impose. 
  
Sub-head five refers to guidelines being produced to support research and 
academic work relevant to the Council’s remit. This is inappropriate at this 
stage. The time to carry out research is before considering implementing 
proposals thereby ascertaining whether there is any need for these reforms. 
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The purpose of sub-head six is objectionable in its suggestion that information 
on, compliance with, and departure from sentencing guidelines is to be 
collected and that information is to be published.  The proposal is a potential 
attack on the independence of the judiciary particularly if the identity of the 
judges who do not comply is included.    
 
Sub-head seven and the proposal that the public should be provided with 
information about sentencing is too vague. If implemented it will lead to 
confusion and misunderstandings. 
           
The Sheriffs’ Association does not suggest any alternative function. We 
suggest that proper independent research is carried out to establish whether 
there is any inconsistency in sentencing which would justify the establishment 
of a Sentencing Council to produce sentencing guidelines.   
 
Question 3 – Do you think our proposals in relation to the production of 
sentencing guidelines are adequate?   
 
No.  While the consultation document professes to allow the Sentencing 
Council to establish its own method of working including procedures for 
producing sentencing guidelines it then goes on to impose controls on how 
the Council is to work.  The Sheriffs’ Association considers that a Sentencing 
Council has to be a judicially led body with a majority of judicial members and 
what is proposed does not provide for that essential element.   
 
The Sheriffs’ Association finds it objectionable that office holders including the 
Scottish Ministers, the Lord Advocate, possibly the Secretary of State for 
Scotland and the Advocate General for Scotland would have to be consulted 
in relation to the business plan.  Any Sentencing Council must remain 
independent and to carry out its function in accordance with this remit it 
should be adequately funded.  
 
The introduction of the role of Lord Advocate to the sentencing process is 
objectionable given her role as head of the prosecution service. 
 
The Sheriffs’ Association finds objectionable the suggestion that Ministers, 
including the Lord Advocate, should be able to ask the Sentencing Council to 
produce guidelines on particular issues and, if the reference were not taken 
up, the Sentencing Council would have to explain its reasons for not doing so 
in its annual report.   That could allow political interference in the sentencing 
process.  For any Sentencing Council to have any credibility it must remain 
free of political interference.   
 
Question 4 – Do you think that we are proposing the correct level of 
consultation on draft sentencing guidelines?   
 
No.  Certain office holders are named as being required consultees.  For the 
reasons given above we consider that those office holders should not be 
consulted.   
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We note in particular that the judiciary is conspicuous by its absence as one 
of the parties to be consulted.  As the sentencing process is in our view solely 
a judicial function it is obvious it should be the main consultee.   
 
The suggestion that the public should have the opportunity to comment on 
draft guidelines before they are finalised is mistaken.  It could be abused by 
special interest groups with their own agenda.  
 
We regard as unacceptable the proposal that any Sentencing Council will 
require to have in mind when framing guidelines the costs of particular 
disposals and the likely impact on the prisoner population. The judiciary 
currently do not consider such factors when selecting sentence as such 
considerations interfere with judicial independence.  In imposing any 
sentence, whether it is a custodial or non-custodial sentence, a judge has a 
number of important principles to consider but the cost of any such disposal 
should never be a consideration.  The judiciary must remain free of any 
attempt by the Executive to influence judicial decision making because of cost 
implications.  
  
Question 5 – Do you consider that our proposals for the relationship between 
the Sentencing Council and the courts are appropriate? 
 
No.  The proposal that judges of all courts, including the Court of Criminal 
Appeal should be under an obligation to adhere to the sentencing guidelines 
effectively elevates the Sentencing Council above the courts and is a clear 
interference with the independence of the judiciary.   
 
The suggestion that if the guidelines are departed from the judge is required 
to formally state, and also record, detailed reasons for doing so when 
sentence is imposed will have a considerable impact on the running of the 
courts and will inevitably lead to a need for more judicial resources particularly 
in the sheriff court where the majority of sentences are imposed.  Since the 
proposal demands a record with detailed reasons, this will involve a written 
report by the judge.  That report will require to be compiled prior to imposing 
the sentence and will lead to courts being adjourned on a regular basis for the 
judge to prepare that report.  The notion that a judge should provide a report 
to the Sentencing Council is objectionable in principle.  It is to the Appeal 
Court that any judge has to justify the reason for his sentence and not a 
Government sponsored body.   
 
Question 6 - Do you agree that the Scottish Sentencing Council should have 
the power to carry out, commission and coordinate research? 
  
Yes.  Sentencing guidelines would have no credibility unless based on 
research and carried out by truly independent researchers. 
 
Question 7 – a) Do you agree that the Scottish Sentencing Council’s statutory 
functions should include providing information to the public about the 
sentencing process? 
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b) If yes, how do you think that process could be made clearer and more 
understandable to ordinary members of the public? 
 
7(a) We have no difficulty with this proposal and see no harm in explaining the 
sentencing process so long as it does not interfere with the process itself. 
 
7(b) The proposals are so complicated that in our view the process is likely to 
be less clear and less understandable to the public but how any Sentencing 
Council sets about achieving a process that is clearer and more 
understandable to the public would be a matter for them.   
 
Question 8 – What measures might be taken by the Scottish Sentencing 
Council to make the sentencing process more transparent?   
 
We do not understand what is meant by this question.  We consider the 
sentencing process is already transparent and is enhanced by accurate and 
adequate press reporting. The judiciary in imposing sentence is obliged to 
explain the reasons for imposing any particular sentence and does so in a 
clear and concise manner.     
 
Question 9 – Do you agree that the Chair of the Scottish Sentencing Council 
should be a senior member of the Judiciary?  If not, who do you think would 
be a more suitable chairperson? 
 
We are emphatically of the view that the Chair of the Scottish Sentencing 
Council must be a senior member of the judiciary.    
 
Question 10 – Do you consider the proposed membership of the Council to 
be appropriate?  If not what alternative membership do you think would be 
more suitable? 
 
No.  It is essential that a Scottish Sentencing Council has a majority of judicial 
members.  The proposed composition of the Sentencing Council in the 
consultation document is unacceptable.  It proposes a Council with a minority 
of four judicial members with seven non-judicial members.  That composition 
flies in the face of the statement in the consultation document which claims to 
recognise that for judges and others to have confidence in sentencing 
guidelines they should be drawn up by those with the appropriate expertise, 
skills and experience.  Those with that experience are the judges who impose 
sentences as they have the detailed and up to date experience of sentencing, 
while remaining an independent body not representing any faction or single 
interest group.   
 
Sentencing is a wholly judicial function.  We therefore propose that the model 
in England and Wales is the appropriate model to adopt which has a majority 
of judicial members comprising eight judicial members representing every tier 
of the court system.   
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Suggested Membership of a Scottish Sentencing Council 
The Sheriffs’ Association considers that any membership of the Scottish 
Sentencing Council should reflect that the function of sentencing is wholly 
judicial.  We propose that the Chairperson should be the Lord President, in his 
capacity as Lord Justice General, or the Lord Justice Clerk.  There should be 
in addition one Inner House Judge with experience of sitting on sentencing 
appeals, and one Outer House Judge with experience of presiding over High 
Court trials and sentencing at first instance.   
 
In addition the number of sheriffs on any Sentencing Council should be 
increased to reflect the position that the majority of sentencing in Scotland is 
carried out by sheriffs, both at summary and solemn level.  We propose that 
there should be six sheriffs to reflect the number of sheriffdoms in Scotland, 
and the diversity of local communities within those sheriffdoms. 
 
In addition there should be one Justice of the Peace or Stipendiary 
Magistrate.   
 
We propose that the four non-judicial members are appointed conform to the 
English model.  Those four non-judicial members would be individuals 
restricted to one each of those with experience of policing, criminal 
prosecution, criminal defence and the interests of the victims.   
 
Question 11 – Do you agree that there should be a Scottish Government 
observer at meetings of the Council?  If not, it would be helpful if you could 
provide your reason(s). 
 
No.  Such a presence would interfere with the requirement for total 
independence of the judiciary and of the sentencing process.  Having a 
Government observer would give rise to the grounds of suspicion that the 
Sentencing Council was Government controlled or at least influenced.  Any 
Sentencing Council has to be, and be seen to be, independent of 
Government.     
 
Question 12 – Do you agree with the proposed appointments process?  If 
not, how do you think the process could be modified to make it more 
effective? 
 
No.  We find the notion that the Lord President should consult with the 
Scottish Ministers before appointing judicial members objectionable. 
 
The Lord President should be free to appoint whoever he wishes as judicial 
members without any political or other outside input.   
 
The Sheriffs’ Association agrees that it is appropriate that appointments be for 
a fixed term of five years to ensure independence and impartiality. This should 
not include the chairman who will be there ex officio.   
 
We agree with the proposal that Ministers will appoint non-judicial members 
after consulting with the Lord President.    



J/S3/09/14/2 
 

29 

 
Question 13 – Do you agree with our proposals for how the Scottish 
Sentencing Council should be resourced and supported?  If not, what 
alternative arrangement do you think would be more appropriate and/or 
effective? 
 
We are not convinced that it is appropriate to give the financial and 
administrative responsibility for a Sentencing Council to the Scottish Court 
Service.   
 
We are of the view that whatever organisation or model is adopted it should 
not be allowed to impinge on the current services provided by Scottish Court 
Service or the resources of that service.      
 
We are particularly pleased to note that the consultation document states that 
the Sentencing Council should be set up in such a way as to ensure its 
independence from Government.  It is therefore crucial in our view that the 
points we have already made which indicate a lack of distance from 
Government in the operation of the Council is recognised.   
 
Question 14 – Do you agree with our proposals for a statutory statement on 
the purpose of sentencing?  If not, how do you think these proposals could be 
modified to make them more effective? 
 
No.  Enshrining the purpose of sentencing in statute is unnecessary.  The 
factors enumerated are all ones which every judge considers when imposing 
a sentence.     
 
Question 15 – Do you agree with our proposals for a statutory statement on 
the principles of sentencing?  If not, how do you think these proposals could 
be modified to make them more effective? 
 
No.  We regard the proposals for a set of statutory principles as unnecessary.  
What are described as statutory principles are the factors which all judges 
currently have regard to when selecting an appropriate sentence to impose.  It 
is apparent to many judges when they impose a sentence in open court that 
not only the accused person but also the victims and indeed the accused’s 
family understand the reasons for the sentence imposed.     
 
We are concerned that the sub-headings of paragraph 4.5 do not specifically 
include the danger that an offender may present to the public but is relegated 
along with the general consideration of other factors.  In our view the danger 
that an offender may present to the public is of paramount importance and 
together with the seriousness of the offence should be included at sub- head 
one. 
 
The circumstances of the offender, their willingness to reform etc. as 
encompassed in a Social Enquiry Report are factors which are always 
considered by judges and have a major significance on the sentence which is 
ultimately imposed.  It justifies a higher priority. 
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The desirability of consistency with sentencing levels is of lower priority to 
public danger or willingness to reform.  
 
Question 16 – Do you agree with our proposals to state explicitly in statute 
that voluntary drunkenness or intoxication can never be considered a 
mitigating factor by the courts?  If not, it would be helpful if you could provide 
your reason(s). 
 
No.  We consider it is unnecessary as there is already sufficient guidance 
from the Appeal Court.   
 
December 2008 
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THE SHERIFFS’ ASSOCIATION 
 
COMMENTS OF THE COUNCIL OF THE SHERIFFS’ ASSOCIATION TO 
THE JUSTICE 2 COMMITTEE ON THE CUSTODIAL SENTENCES AND 
WEAPONS (SCOTLAND) BILL 
The Council of the Sheriffs’ Association does not consider that the provisions 
of this Bill will achieve the objective of delivering clarity and transparency in 
sentencing.   
 
The Council recognises that the policy and policy objectives of the proposed 
legislation are for the Executive and Parliament and not for the Association.  
However, the Council has serious concerns about aspects of the proposals for 
the implementation of the policy and policy objectives.   
 
The Council has no difficulty with the proposal that sentencing judges will 
have a role in setting the custody part of sentences of imprisonment ("custody 
and community sentences”) and recognises that this role may, to a certain 
extent, make the process more transparent.  However, in relation to 
transparency, clarity and certainty the Council has concerns about the role of 
the Executive and the Parole Board in reviewing and altering the custody part, 
as well as determining the conditions of community licence.  The Council also 
has concerns about the operation of the Bill's provisions in relation to the 
judicial decision-making process. 
 
So far as the judicial decision-making process is concerned, we note that in 
deciding on the appropriate custody part the sentencing judge will not be 
permitted to take into account a factor that has customarily figured commonly 
in the judicial sentencing  process.  Clause 6 (5) requires the sentencing 
judge in specifying a custody part “to ignore any period of confinement which 
may be necessary for the protection of the public”.  That appears to suggest 
that risk of re-offending is not be a factor that may be taken into consideration.  
Indeed the Explanatory Notes (Para.16) state in relation to subsection (5) – 
“The question of risk (or the protection of the public) will be assessed during 
the custody part and, if necessary, will be decided by the Parole Board.”  
 
The Policy Memorandum states that “Public protection is of paramount 
importance” (Para.7).  The protection of the public is a factor to which 
sentencing judges have customarily attributed high importance in determining 
the appropriate sentence to impose.  The question arises of whether it is the 
intention of this proposed legislation to remove that factor from the judicial 
sentencing process.   
 
It is not clear how the provision of clause 6(5) would affect the sentencing 
process so far as concerns the selection of a custodial sentence, rather than 
an alternative to custody, or as regards the setting of the overall “headline” 
sentence of “imprisonment”.  Nor – in relation to the setting of the “custody 
part” - is it clear how the provision sits with the requirement in clause 6(2) to 
set the custody part as the appropriate period to satisfy the requirement of 
deterrence.  Assuming this to be a reference to individual and not general 
deterrence (although this is not made clear), it might be thought that the 
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sentencing aim of deterrence involves protection of the public (from further 
offending by the offender) and that the sentencing judge’s assessment of the 
period of custody appropriate to deter the particular offender from re-offending 
may require to involve assessment of risk of re-offending as a factor in that 
calculation. 
 
There may be a further difficulty for sentencing judges in calculating the 
appropriate sentence, created by clause 6(4)(c).  If the intention is that the 
provisions of section 196(1) (a) and (b) of the 1995 Act, in conjunction with the 
case law from the case of Du Plooy v HM Advocate, should operate in such a 
way that any proposed increase in the custody part (in terms of clause 6(3)) is 
to be reduced in recognition of an early plea of guilty, does this mean that the 
sentencing judge in such circumstances is to give an offender the benefit of a 
double discount, with both the overall “headline” sentence and the custody 
part being reduced ? 
 
The point about double application of the same factors would also seem to 
apply to the other matters relevant to the imposition of a higher custody part in 
terms of the proposed section 6(3) and (4).  The seriousness of the crime and 
the accused’s record are likely to be taken into account in setting the overall 
“headline” sentence as well as being matters relevant to specifying a custody 
part that is greater than half of the overall sentence.    
 
As we have said, the policy of the proposed legislation is a matter for the 
Executive and not for this Association.  In fact we have no difficulty with what 
is stated in the Policy Memorandum about creating a transparent sentencing 
regime that will improve public confidence and provide transparency and 
certainty for victims.  However, we do not believe the proposed legislation will 
achieve that and we think it appropriate to offer comment because we believe 
this will create difficulties for the judiciary, as well perhaps as for victims and 
the public.  Although the custody part of a sentence of imprisonment will be 
imposed and announced at the public sentencing hearing, it will not be 
possible to predict or state at that time what the duration of the period that will 
actually be spent in prison will turn out to be or what the conditions of licence 
during the community part of the sentence will be.  The only part of the 
sentencing process that will be in public will be this hearing.  This situation 
would not appear to be conducive to or consistent with a policy of clarity, 
certainty and transparency, and it will create a difficult situation for the 
sentencing judge at the time of sentencing.  
 
Although there is no specific provision to this effect in the Bill the Policy 
Memorandum states that "the court will explain the consequences of the 
combined structure when imposing sentence.” (Para. 11)  Is not clear how 
that is to be achieved, in the absence of specific statutory provision.  
However, such an explanation may present a difficult task, so far as clarity 
and certainty are concerned. 
 
An example of the sort of explanation that may require to be given follows.  It 
supposes a sentence imposed by a sheriff on indictment in respect of a crime 
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of assault to severe injury and permanent disfigurement in a case where a 
plea of guilty has been tendered at the First Diet. 
 

Sheriff – “The sentence of the court is a sentence of imprisonment - 
that is a custody and community sentence - of three years.  The 
sentence takes account of your early plea of guilty, in accordance with 
the requirements of the law.  It would otherwise have been a sentence 
of four years, but a discount of one quarter has been given.   
 
The custody part of your sentence will be one half - that is eighteen 
months - in accordance with the relevant statutory provision.  I consider 
that to represent an appropriate period to satisfy the requirements for 
retribution and deterrence.  In specifying the custody part I have been 
required by statute to ignore any period of confinement which may be 
necessary for the protection of the public, and I have not therefore 
taken into account the risk of you endangering members of the public 
by re-offending. 
 
I cannot tell you (or your victim or the public) at this stage whether you 
will in fact actually spend 18 months in prison.  It is open to the 
government to release you from prison on curfew licence before you 
have served 18 months.  It is also open to the government and the 
Parole Board to delay your release from prison beyond the expiry of 18 
months.  The period of imprisonment may be extended up to a 
maximum of 27 months if the government and the Parole Board 
consider that you would, if not confined, be likely to cause serious harm 
to members of the public. 
 
Part of your sentence will be served on community licence.  In terms of 
the sentence I have imposed the period in the community on licence 
will be for one half of your sentence – namely 18 months.  However, 
you will appreciate from what I have just said that it may turn out to be 
for more or less than that.  I cannot at this stage tell you what the 
conditions of your licence will be when you are serving the community 
part of your sentence.  These conditions will be set by the government 
or the Parole Board.  If you breach the conditions of licence your 
licence may be revoked and you may be re-imprisoned, although you 
will not be further detained if the Parole Board determines that you 
would not, if not confined, be likely to cause serious harm to members 
of the public.  
 
This is the only public hearing at which your sentence will be 
announced.  I hope the consequences of the combined structure of 
your sentence are clear to you.” 

 
As regards early release on Curfew Licence, we note that the Policy 
Memorandum makes clear (in Para.36) that the Bill re-enacts the 
arrangements introduced through the Management of Offenders etc 
(Scotland) Act 2005, known as Home Detention Curfew.  These measures are 
seen as providing “a useful incentive in appropriate cases”, but would be 
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subject to strict controls, prescribed in the Bill, such as the exclusion of high 
risk offenders and sex offenders.  Clarification of clause 36(1)(b) would be 
helpful, as regards its meaning and the Executive’s intentions. 
      
The Council would also wish to comment on the question of reports by 
sentencing judges, which has been raised in comments submitted by Sheriff 
Reith QC, who is a member of the Parole Board.  The need for such reports is 
very limited at present, particularly so far as sheriffs are concerned.  Reports 
are mainly required in cases where a custodial sentence of 4 years or more is 
imposed.  (They are also required where a consecutive sentence is imposed 
which takes the accused into the category of  a long-term prisoner or where a 
supervised release order or extended sentence takes the overall sentence 
into the 4 years or over category.)  It is unclear what implications the 
proposed new statutory provisions may have for the provision of reports by 
sentencing judges.  The Council would strongly oppose any suggestion that 
sentence reports should routinely require to be provided by sentencing 
sheriffs as a result of this proposed legislation.  Any such requirement would 
add an unacceptable additional burden to the work of sheriffs and would be 
quite disproportionate to what would be likely to be the actual need for 
reports.  We would expect that the number of cases in which the Executive 
thinks it appropriate to refer the sentence to the Parole Board would be only a 
small proportion of the total number of cases in which a custody and 
community sentence is imposed.  In any case, as noted above, the matters to 
be taken into account by the sentencing judge in deciding whether it is 
appropriate to set a longer custody part are not to include any period which 
may be necessary for the protection of the public (clause 6 (5)).  The test for 
consideration of denial of release at the end of a custody part that is less than 
the maximum will be the protection of the public (from serious harm).  There 
should therefore be no need for any reports from sentencing judges, as the 
criterion for consideration of refusal of release at the end of the original 
custody part will be one that the sentencing court will not have considered (or 
indeed been permitted to consider).   
 
The Council would also associate itself generally with the other comments 
submitted by Sheriff Reith, so far as relevant to the interests of sheriffs, 
including those relating to the abolition of the power of the court to decide to 
require an early-released re-offender to serve the unexpired portion of the 
sentence.   
 
20 November 2006 
 



J/S3/09/14/3 
 

1 

Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from Scottish Justices Association 
 
General 
 

1. The Scottish Justices Association (“SJA”) represents the majority of 
Justices of the Peace in Scotland. It wishes to offer written evidence 
on the following areas of concern: 

 
• the status of the purposes and principles of sentencing (cll 1, 2) 
• the composition and role of the Scottish Sentencing Council, 

and the applicability of sentencing guidelines to non-judicial 
disposals (cll 3-13) 

• the resourcing of “Community Payback Orders” (“CPOs”), 
and seeming conflicts of aims in relation to them, potentially 
producing restrictions in the information available before 
imposing them and an incentive to breach them (cl 14) 

• what constitute “appropriate reasons” for imposing a short prison 
sentence (cll 16, 17) 

 
The status of the purposes and principles of sentencing (cll 1, 2) 
 

2. The SJA considers that there should be a declaratory provision in 
the Bill, similar to that in s1 of the Judiciary and Courts (Scotland) 
Act 2008, expressing the Cabinet Secretary’s welcome declaration 
in the Sentencing Guidelines and a Scottish Sentencing Council 
consultation paper that the “complete independence of the judiciary” 
was at “the heart of the criminal justice system in any society which 
considers itself free and fair”. 

 
3. It finds the lists of “purposes of sentencing” (cl 1(1), which it notes 

reproduces that for England & Wales in the Criminal Justice Act 
2003, s 142) and of “other matters” (cl 1(3),(4)) appropriate, as is 
the requirement to “have regard to” them (cl 1(2),(3)) and the lack of 
prioritisation between them. Both provisions are considered 
conducive to judicial independence. 

 
4. It also recognises the right of the legislature to lay down broad 

penal policy, within the boundaries of devolution (including human 
rights concerns). It is principally concerned that individual 
sentencing decisions should be taken freely within the 
constitutionally appropriate limitations. 

 
The composition and role of the Scottish Sentencing Council, and the 
applicability of sentencing guidelines to non-judicial disposals (cll 3-13) 
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5. The SJA looks forward to the creation of a Scottish Sentencing 
Council. However, it considers that the membership of the Council 
should be 50% judicial, and doubts the need for representation of 
ACPO(S), or even of the legal professional bodies. It also observes 
that if they are to be represented, so should be the Prison Service 
(as it has responsibility for those sentenced to imprisonment) and 
perhaps COSLA (as local authorities have responsibilities in relation 
to “community sentences”). 

 
6. Schedule 1, para 1(5) considers that [the Council should comprise] 

“one person holding the office of justice of the peace or stipendiary 
magistrate”. Considering that JPs preside over cases throughout 
most of Scotland (while stipendiary magistrates are in Glasgow), 
the lower sentencing limits of JPs, and the characteristics of the JP 
benches, the SJA consider it essential that there be a person 
holding the office of justice of the peace as a member of the 
Scottish Sentencing Council. 

 
7. It also notes that the characteristics required of the “lay members” 

are very broadly drawn (Sch 1, para 1(5)) and further, that no 
provision is made for payment of those members who are not 
professional judges. 

 
8. The SJA is pleased to see, however, that no provision is made for a 

Scottish Government observer. Such a person could not be 
regarded as independent, and the Council should be able to 
generate “evidence-based” guidelines free from the appearance of 
political pressure. This concern arises against the background 
firstly, of one of the “objectives” of the Council being to “assist the 
development of policy in relation to sentencing” (cl 4(b)), and 
secondly the requirements upon the Council (i) to consult the 
Scottish Ministers (cl 6(b)(ii)) without a reciprocal obligation upon 
them to consult it when considering relevant legislation; (ii) to 
accompany sentencing guidelines with assessments of both the 
“costs and benefits” likely to be incurred and “the likely effect” on 
the number of persons in prison (cl 5(5)); (iii) to give reasons for 
declining to issue a guideline requested by the Scottish Ministers (cl 
8); and (iv) to produce for the Scottish Ministers a triennial 
“business plan” including “details [of proposed] sentencing 
guidelines” (cl 12). 

 
9. In relation to the Council’s “function(s)” and “objectives”, the SJA 

notes its first-mentioned “objective” is to promote “consistency in 
sentencing practice” (cl 4). It is hoped that the requirement to 
produce guidelines on “the principles and purposes of sentencing” 
(cl 5(3)) means that the guidelines will also address 
“appropriateness” 

10. In any event, the SJA considers that sentencing guidelines will be of 
particular use to JPs who are lay judges, and may sit infrequently 
and would value guidelines promoting “consistency”. 
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11. It is not clear that the sentencing guidelines will apply to “fiscal 

fines”, “fiscal compensation orders” “fiscal work orders” or any other 
form of “conditional offer”. The SJA strongly feels that, since more 
sentences are imposed by these means than by the courts, in 
principle, such non-judicial disposals should be informed by 
sentencing guidelines. It notes the apparent anomaly of the desire 
to publish judicial sentencing guidelines, while the internal Crown 
Office guidelines on “fiscal fines”, etc, remain firmly confidential.  

 
12. The “objective” of “promot[ing] greater awareness and 

understanding of sentencing policy and practice” (cl 4(c)) is 
applauded as a means of reducing any “democratic deficit” in 
sentencing policy, but it is observed that sufficient funds for this 
purpose, and for training, will be required. 

 
The resourcing of “Community Payback Orders” (“CPOs”), and seeming 
conflicts of aims in relation to them, potentially producing restrictions in 
the information available before imposing them and an incentive to 
breach them (cl 14) 
 

13. The SJA can see that there may be value in the policy of, in effect, 
amalgamating Community Service Orders, Probation Orders and 
Supervised Attendance Orders into a single form of order. It notes 
three things, however. Firstly, it is unclear why Restriction of Liberty 
Orders, as such, and Drug Treatment and Testing Orders are not 
included. Secondly, more precise comment may be appropriate at a 
later stage in respect of the relationship of the proposed provisions 
to the existing equivalents. Thirdly the success of the policy will 
depend heavily upon the resources made available and detailed 
non-legislative arrangements made by Social Work Departments. It 
is assumed that the substance of the existing “community” 
disposals available to JP Courts will remain available. 

 
14. It also recalls that the evidence base for the success of CPOs as 

alternatives to imprisonment, the target population, and the 
sentencing purpose, at least as revealed in the Reforming and 
Revitalising: report of the review of community penalties 
consultation paper, seemed uncertain. In particular, aims such as 
“immediacy” and “effectiveness” might conflict. For example, 
Reforming and Revitalising (p12) declares that, in the interests of 
immediacy, “it will not be necessary to a court to obtain a Social 
Enquiry Report before imposing a sentence of under 100 hours”. In 
other words, the price of a rapid decision is an uninformed decision. 

 
15. It further notes possible confusion in the role of the CPO and its 

enforcement. Imposition of such an order requires that the offence 
be “serious enough to warrant [a CPO]” (cl 14/s 227A(3), which 
must be read in the light of the proposals in relation to “short 
[prison] sentences”). This clearly indicates that a CPO is intended to 
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be used for the upper range of summary offences only. 
Unsurprisingly, therefore, where a CPO is breached, the court may 
“deal with the offender … as it could have dealt with the offender 
had the order not been imposed” (cl 14/s 227ZB(5)(b)). 

 
16. For an offence in the upper range, in the case of the JP Court, this 

would normally include the maximum of 60 days imprisonment. 
However, it is specifically provided that, in the case of this Court, 
the maximum sentence of imprisonment for breach of a CPO is 
reduced to 20 days (cl 14/s 227ZC(2)(a)). Thus, a JP Court, in 
respect of a person who might otherwise have received a sentence 
of any period of imprisonment greater than 20 days, would be 
obliged (in the absence of “appropriate” circumstances in terms of cl 
17/s 204(4A)) to impose a CPO instead. But, if the CPO were 
breached that court would be restricted to a sentence of, at most, 
20 days, seemingly providing an incentive to breach the CPO. 

 
What constitute “appropriate reasons” for imposing a short prison 
sentence (cll 16, 17) 
 

17. The SJA accepts that the Bill fulfils the Scottish Government’s 
policy that (because the principal aim of imprisonment should be 
rehabilitation) there should only be prison sentences of six months 
or less “where the court considers that no other method of dealing 
with the person is appropriate” (cl 17/s 204(4A)), which appears to 
recognise that retributive or deterrent sentences of this magnitude 
may be used in “appropriate” circumstances. It also notes that 
where a court does pass such a sentence it must “state its reasons” 
which reasons are to be minuted (cl 17/s 204(4B)). 

 
18. However, it further notes that the legislation gives no indication as 

to what an “appropriate” reason might be, but that Scotland’s 
Choice: report of the Scottish Prisons Committee (the intellectual 
source of the proposal), at para 3.36, listed six circumstances in 
which it considered such a sentence would be justified (that is: 
violent and sexual offences; breaches of bail; failure to comply with 
an existing “community” disposal; existing release licence; non-
consent to a “community” disposal; and existing imprisonment).  

 
19. If this list is intended are intended to constitute the list of 

“appropriate reasons”, the legislation should say so (though 
presumably, sentencing guidelines might be developed). 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Royal Society of Edinburgh 
 
Summary 
 

• The RSE considers that the proposals for the Scottish Sentencing 
Council are in conflict with the principle of judicial independence. That 
independence refers to both the independence of the individual judge 
and to the institutional independence of the judiciary. Both are 
indispensable if there is to be a fair trial in accordance with article 6 of 
the European Convention on Human Rights.  

 
• We consider that the purpose of the Sentencing Council is 

objectionable on constitutional grounds. Sentencing policy is, and 
should remain, a matter for the Parliament on the one hand and the 
Appeal Court on the other.  

 
• It would be inappropriate and unconstitutional for the Scottish Ministers 

or the Lord Advocate to be seen to be influencing the way in which 
sentences are imposed.  

 
• It is wrong that in reaching its decisions any court should be subject to 

the determinations of a lay body such as the Sentencing Council. This 
would be a gross derogation from the independence of the judiciary 
and entirely unwarranted.  

 
• We see the composition of the Sentencing Council as extremely 

important, and do not consider the proposed membership of the 
Council to be appropriate. 

 
• While the purposes and principles of sentencing, as set out in the Bill, 

are well known, it is clear from the context that they may be affected by 
the sentencing guidelines issued by the Sentencing Council, and 
accordingly they should not be looked at in isolation. How they may be 
affected is not transparent. 

 
• As regards the objective of consistency, we remind the Committee that 

the Sentencing Commission found that there was little empirical 
evidence of inconsistency in sentencing in Scotland. This consideration 
indicates that sentencing guidelines should, at most, be no more than 
advisory. We are also concerned that the public will assume that 
“transparency” means that there should be a “correct” sentence in any 
given case. Sentencing is not an exact science. It involves the exercise 
by a judge of his independent discretion in regard to the circumstances 
of the individual case. 
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1.  The Royal Society of Edinburgh (RSE), Scotland’s National Academy, 
welcomes the opportunity to comment on the Criminal Justice and Licensing 
(Scotland) Bill (hereinafter referred to as “the Bill”). This paper is concerned 
with the provisions of the Bill in regard to the purposes and principles of 
sentencing and the Scottish Sentencing Council. In preparing this paper the 
RSE has drawn on relevant parts of its response in November 2008 to the 
Scottish Government’s consultation paper, Sentencing Guidelines and a 
Scottish Sentencing Council (hereinafter referred to as “the consultation 
paper”) which foreshadowed these provisions. We have taken account of the 
extent to which the proposals in the consultation paper have been modified. 
We would be pleased to discuss the issues raised in this response. 
 
Purposes and Principles of Sentencing (sections 1 and 2) 
 
2.  According to paragraph 8 of the Policy Memorandum the policy 
objectives of these sections are: “To create a straightforward and transparent 
framework within which sentencers can base their decisions in individual 
cases; thereby increasing general understanding of the purposes and 
principles of sentencing and improving confidence in the sentencing process 
and the wider criminal justice system.” The RSE remains of the view that the 
purposes of sentencing are well known and do not require to be embodied in 
statute. How far the individual purposes listed in section 1(1) apply in the 
particular case will obviously depend on its nature and circumstances, and 
hence on the judgment of the sentencer. It appears, therefore, that the listing 
of such purposes in statute serves no practical purpose. A public information 
leaflet would suffice. Making that information available in electronic and hard 
copy format might have merit.     
 
3.  The same comment may be made in regard to section 1 (3) and (4), 
which presumably are intended to set out “principles” of sentencing. The RSE 
makes two further comments. First, we note that section 1(3) creates what 
appears to be an open-ended statutory duty, since it states that “Other 
matters to which a court must have regard in sentencing an 
offender…include”, What are the other matters to which a sentencer is to 
have a statutory duty to have regard? The potential extent of a statutory duty 
should surely be clear. Secondly, we note that among the matters listed in 
section 1(3) there is no mention of the significance of a plea of guilty. It may 
be said that this is covered by section 2(4), or possibly section 1(3)(e), but the 
omission of a factor which may have a significant effect on sentence is 
surprising. The omission demonstrates the fact that these provisions deal with 
sentencing in a superficial manner, and do not facilitate public understanding.  
 
4.  While the purposes and principles of sentencing, as set out in the Bill, 
are well known, it is clear from the context that they may be affected by the 
sentencing guidelines issued by the Sentencing Council (see paragraph 6.1. 
below), and accordingly they should not be looked at in isolation. How they 
may be affected is not transparent. 
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The Scottish Sentencing Council (sections 3 – 13 and schedule 1) 
 
5.  The RSE considers that these proposals are in conflict with the 
principle of judicial independence. That independence refers to both the 
independence of the individual judge and to the institutional independence of 
the judiciary. Both are indispensable if there is to be a fair trial in accordance 
with article 6 of the European Convention on Human Rights. Institutional 
independence requires that the judiciary should be independent of the 
executive. The Commonwealth (Latimer House) Principles, which were 
endorsed by the Commonwealth Heads of Government in 2003, states in 
section IV: “An independent, impartial, honest and competent judiciary is 
integral to upholding the rule of law, engendering public confidence and 
dispensing justice.” Among the steps to be taken to secure this aim is the 
following: “Interaction, if any, between the executive and the judiciary should 
not compromise judicial independence” (paragraph (d)).  
 
6. It is our view that these proposals involve the kind of interaction 
between the executive and judiciary which would compromise the 
independence of the judiciary. We will set out our views in more detail below, 
by reference to certain salient features of the Bill. 
 

6.1. The Sentencing Council would set sentencing policy, both as 
applied in its sentencing guidelines and more generally, with which 
courts would have to comply (see sections 4(b) and 5 (3) and (4)). 
Sentencing guidelines may relate not only to sentencing levels but also 
the principles and purposes of sentencing (section 5 (3)(a) and (b)). 
The powers of the Sentencing Council are so generally expressed as 
to enable it to lay down guidelines as to how statutory rules in regard to 
sentencing should be interpreted. 
  
6.2. Before publishing sentencing guidelines the Sentencing Council 
must consult with the Scottish Ministers and the Lord Advocate (section 
6(1)(b)), presumably in regard to their respective interests. Of particular 
interest to the Scottish Ministers would be the resources implications of 
sentencing guidelines, which the Sentencing Council must assess 
(section 5(5)). 
 
6.3. In sentencing an offender or carrying out any other function 
relating to the sentencing of offenders, a court (including an appeal 
court) must “have regard to” any sentencing guidelines which are 
applicable in relation to the case. If the court decides not to follow the 
guidelines, it must state the reasons for its decision (section 7 (1) and 
(2)). Where the High Court of Justiciary passes a sentence in an 
appeal, and in doing so decides not to follow any relevant guidelines or 
concludes the guidelines do not deal, or deal adequately, with a 
significant issue raised by the appeal, it may refer the sentencing 
guidelines to the Sentencing Council and ask it to review them, giving 
reasons for its decision or conclusion. The Sentencing Council must 
then review the guidelines and have regard to the High Court’s reasons 
(section 9). 
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6.4. Of the total membership of the Sentencing Council the judiciary 
members (including the chairing member) are in the minority (five out 
of twelve). 
 
6.5. Among the objectives of the Sentencing Council are to “to 
promote consistency in sentencing practice” and to “promote greater 
awareness and understanding of sentencing policy and practice” 
(section 4(a) and (c)). In this connection we note that the Policy 
Memorandum states that the policy objectives of the proposals are:  
 
“To help ensure greater consistency, fairness and transparency in 
sentencing and thereby increase public confidence in the integrity of 
the Scottish criminal justice system”. 

 
7. The following are our comments on these proposals, which we set out 
by reference to the numbered sub-paragraphs above (6.1. – 6.5.): 
 

7.1. We consider that the purpose of the Sentencing Council is open 
to grave objection on constitutional grounds. Sentencing policy is, and 
should remain, a matter for the Parliament on the one hand and the 
Appeal Court on the other, following, we may say, a public hearing. It is 
fundamentally wrong that sentencing policy should be determined by a 
Sentencing Council, for which it appears that the executive have 
disproportionate influence on the procedure for appointment of 
members (See paragraphs 1 and 2 of Schedule 1). It is also a 
constitutional principle that the interpretation of legislation is a matter 
for the judiciary and not the executive. It would be fundamentally wrong 
for the proposed Sentencing Council to lay down guidelines as to how 
statutory rules should be interpreted. That is pre-eminently a matter for 
the Appeal Court. 

 
7.1.1. We would add that the Policy Memorandum states:  

 
“The provisions create a Scottish Sentencing Council to provide a 
new sentencing guidelines regime for Scotland. This proposal 
originated in recommendations by the judicially-led Sentencing 
Commission, which examined the issue of consistency in 
sentencing”.  

 
However, examination of the Report1 of the Sentencing 
Commission shows that it recommended in favour of a sentencing 
advisory body and against a sentencing guidelines council 
(paragraphs 9.14 et seq). Neither the Policy Memorandum nor the 
consultation paper contains an acknowledgement of this fact, let 
alone any justification for the decision that there should instead be 
a Sentencing Council. 

 
7.2. It would be unconstitutional and wholly inappropriate for the 
executive to have any influence on the formulation of sentencing 

                                                 
1 The Scope to Improve Consistency in Sentencing, The Sentencing Commission for 
Scotland, 2006 
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guidelines. The Parliament can pass laws which the courts must then 
follow and apply, but Ministers, the executive arm of the Government, 
have no right to tell the courts what to do in individual cases, and must 
not be seen to be doing so. It also has long been recognised in 
Scotland that the Lord Advocate and the prosecution service have no 
role in the determining of sentence. It would be wholly inappropriate 
and unconstitutional for the Scottish Ministers or the Lord Advocate to 
be seen to be influencing the way in which sentences are imposed.  

 
7.3. It is wrong that in reaching its decisions any court should be 
subject to the determinations of a lay body such as the Sentencing 
Council. This would be a gross derogation from the independence of 
the judiciary and entirely unwarranted. Only recently the Parliament 
enacted a statutory commitment to judicial independence in section 1 
of the Judiciary and Courts (Scotland) Act 20082. It is nothing to the 
point that, as stated in section 7(2), it would be possible for a court to 
depart from a guideline in the circumstances of a particular case, since 
what is objectionable is that the court would have to justify departure 
from a guideline laid down by a body which was not made up, as to its 
majority, by judges. It would also be inappropriate for the Sentencing 
Council in advance to circumscribe the circumstances in which 
departure would be permitted (section 5(3)(d)). To do so would be to 
interfere with judicial independence. If there are to be sentencing 
guidelines, it should be for the Appeal Court ultimately to decide 
whether or not departure is justified. 

 
7.3.1. While section 9 enables the Appeal Court to request the 
Sentencing Council to review its guidelines, this provision is in 
any event unsatisfactory. First, the Appeal Court cannot make 
such a request when it is refusing an appeal, and so is not 
passing another sentence. Secondly, it appears that if, after 
reviewing guidelines, the Sentencing Council determines that 
they should remain unchanged, there would be an impasse, with 
the Sentencing Council having the last word. 
 
7.3.2. We should add that the proposals in regard to the 
Sentencing Council make no reference to the Appeal Court’s 
own power to issue guideline judgments under section 118(7) 
and 189(7) of the Criminal Procedure (Scotland) Act 1995. In 
particular they do not address the potential conflict between 
them and the guidelines of the Sentencing Council. 

 
7.4. We see the composition of the Sentencing Council as extremely 
important, and do not consider the proposed membership of the 
Council, as set out in schedule 1, to be appropriate. There is a need for 
the membership of the Sentencing Council to enjoy the confidence of 
the judiciary and the public. As such, it should call for a preponderance 
of judges and other members who have direct experience of the courts 
and the range of issues with which they have to deal. The proposals 
contrast strongly with the Sentencing Guidelines Council in England, in 

                                                 
2 Received Royal Assent on 29 October 2008  
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which there are eight judicial members (including the chairing member) 
out of a total membership of twelve. The remaining members have 
experience of policing, criminal prosecution, criminal defence and the 
interests of victims. 
 

7.4.1. We should add that we question the extent to which any 
useful contribution could be made by the two other members of 
the sentencing council, as referred to in paragraph 1(5)(b) of the 
schedule, unless they are to have knowledge and experience of 
the criminal justice system. 
 
7.4.2. In response to the consultation paper we suggested the 
following membership which would be more suitable: 

 
• The Lord Justice General 
• The Lord Justice Clerk 
• Three Lords Commissioner of Justiciary 
• Two Sheriffs, one of which could come from an urban 

sheriff court district and the other from a more rural district 
to take account of court business in these different areas.  

• One justice of the peace or stipendiary magistrate 
• One nominee of ACPOS 
• One nominee of the Faculty of Advocates 
• One nominee of the Law Society of Scotland 
• One representative of a victim’s organisation or specialist 

in victim’s issues 
• One representative of social work services 

 
7.5. As regards the objective of consistency, we remind the 
Committee, that, as is stated in paragraph 15 of the Policy 
Memorandum, the Sentencing Commission found that there was little 
empirical evidence of inconsistency in sentencing in Scotland. This 
consideration indicates that sentencing guidelines should, at most, be 
no more than advisory. 

 
7.5.1. As to awareness and understanding of sentencing policy 
and practice, we note that paragraph 14 of the Policy 
Memorandum states that “it can be difficult for the public to 
properly understand the sentencing process”. However, we 
caution that it may well be even more difficult for the public to 
understand the process when there are sentencing guidelines in 
place. They will not supersede the need, or deny the 
opportunity, to refer to decisions of the Appeal Court, legislation, 
and textbooks.  If the Bill’s proposals pass into law, future 
arguments in court will not only be concerned with the normal 
sentencing considerations but also the question whether a given 
sentence is or was in accordance with the relevant guideline or 
guidelines and, if not, whether there are or were good reasons 
why not.  
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7.5.2. We are also concerned that the public will assume that 
“transparency” means that there should be a “correct” sentence 
in any given case. Sentencing is not an exact science. It 
involves the exercise by a judge of his independent discretion in 
regard to the circumstances of the individual case. There is no 
such thing as the “correct” sentence for a given set of 
circumstances, and no sentencing guideline can provide for all 
circumstances, let alone the “correct” answer for any of them. It 
is, and will remain, entirely possible for two judges, in the proper 
exercise of their discretion, to reach different sentences in 
respect of the same set of circumstances. Both sentences would 
be justified.  

 
Additional information and references 
 
In responding to this consultation the Society would like to draw attention to 
the following Royal Society of Edinburgh responses which are relevant to this 
subject: 
 

• The Royal Society of Edinburgh’s submission to the Scottish Prisons 
Commission (April 2008)  

 
• The Royal Society of Edinburgh’s submission to the Scottish 

Government, Sentencing Guidelines and a Scottish Sentencing Council 
(November 2008)  
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JUSTICE COMMITTEE 

 
The Scottish Prisons Commission 

 
This briefing has been prepared to assist the Justice Committee in its scrutiny of the 
Criminal Justice and Licensing (Scotland) Bill. It provides information relating to the 
work of the Scottish Prisons Commission. 
 
The independent Scottish Prisons Commission (chaired by the former First Minister 
Henry McLeish) was convened by the current Scottish Government in 2007.  It was 
tasked with considering various issues relating to imprisonment and the use of 
custodial sentences.  The Commission’s report was published in 2008 – Scotland’s 
Choice: Report of the Scottish Prisons Commission, July 2008. 
 
The Commission examined the issue of increasing prisoner numbers in Scotland. In 
doing so, it emphasised the following points:  
 

• Scotland imprisons more of its people than many other places in Europe 

• The prison population has increased in every year of this century and is 
projected to reach 8,700 inmates by 2016 

• Increased use of prisons is the result of using it for those who are troubled 
rather than troubling 

• Prisons draw their inmates from the least well-off communities 

• High prison populations do not reduce crime; they are more likely to create 
pressures that increase re-offending than to reduce it 

 
The Commission, went on to state that the increase in Scotland’s prison population 
is being largely driven by: 

• the increased incarceration of women 

• those offenders on remand 

• those serving short sentences; and  

• prisoners who are recalled for violating the terms of their parole licence.  
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The Commission pointed out that between 1997/98 and 2006/07, the number of 
women in prison increased by 90%; remand prisoners by nearly 70%; and the 
number recalled on licence by almost 1,000% (Scottish Prisons Commission 2008, 
para 2.16). The Commission stated that many offenders within the current prison 
population are there for very short periods, often to provide communities with short-
term respite, and that prisons are not being used mainly to tackle serious crime.  
 
Short custodial sentences 
The Commission recommended that the Scottish Government pursue a target of 
reducing the prison population to an average daily population of 5,000. 
 
In general terms, the Commission recommended more use of community sentences 
and less reliance on custodial sentences.  In relation to the use of short custodial 
sentences, it recommended that the Scottish Government should legislate to require 
a court, which would otherwise have imposed a custodial sentence of six months or 
less, to impose a community sentence instead, unless the court is satisfied that a 
custodial sentence should be imposed after having regard to a number of factors.  
The Commission then set out a list of factors which might result in a court imposing a 
short custodial sentence (instead of a community sentence).  These included cases 
involving: (a) violent and sexual offences raising significant concerns about serious 
harm; and (b) offenders with significant histories of failing to comply with community 
sentences (Scottish Prisons Commission 2008, para 3.36). 
 
The provisions in the recently introduced Criminal Justice and Licensing (Scotland) 
Bill on short custodial sentences seek to implement many of the Commission’s 
recommendations in this area, but are less prescriptive in relation to what the courts 
must do (eg the Bill does not set out a list of specific grounds which a court can use 
to justify imposing a short custodial sentence). The Bill provides that a court may 
pass a sentence of imprisonment of six months or less only where it considers that 
no other method of dealing with the offender is appropriate. Where it does impose a 
custodial sentence of six months or less it must state its reasons for doing so.  
 
In seeking to justify its recommendations on the use of short custodial sentences, the 
Commission said that: 
 

“People imprisoned for short periods, whether to await a trial or to serve a 
brief sentence, cannot be engaged in programmes known to reduce 
reoffending.  For this group, an ever growing proportion of the overall 
penal population, time in prison has only negative consequences.  It 
removes them from access to any healthy and supportive social networks 
in their communities.  It substitutes in their place a group of fellow 
prisoners with major deficits and anti-social tendencies.  It houses them in 
the parts of a prison where the architecture and security requirements 
discourage responsibility and encourage the dependence that arises from 
being told when to eat, sleep and bathe.  We were not surprised to 
discover a large body of evidence showing that when such people return 
to their communities, they are more likely than those on community 
sentences, to be reconvicted and reimprisoned.” (Scottish Prisons 
Commission 2008, para 2.22) 
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Graham Ross 
SPICe Research 
07 May 2009 
 

Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or 
respond to specific questions or areas of interest to committees and are not 
intended to offer comprehensive coverage of a subject area. 
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JUSTICE COMMITTEE 

 
14th Meeting, 2009 (Session 3), Tuesday 12 May 2009 

 
SSI cover note 

 
SSI title and 
number: 
 

The Victim Notification (Prescribed Offences) (Scotland) 
Amendment Order 2009 (SSI 2009/142) 

Type of Instrument: 
 

Negative 

Date circulated to members: 
 

7 May 2009 

Justice Committee deadline to 
consider SSI: 

25 May 2009 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument: This Order amends the Schedule to the 
Victim Notification (Prescribed Offences) 
(Scotland) Order 2004 (S.S.I. 2004/411) to 
prescribe two additional road traffic offences 
for the purposes of section 16(1) of the 
Criminal Justice (Scotland) Act 2003.  
Section 16 entitles a victim of a prescribed 
offence to receive certain information in 
relation to the person or persons convicted of 
that offence. 
 

 
If members have any queries or points of clarification on the instrument which they 
wish to have raised with the Scottish Government in advance of the meeting, please 
could these be passed to the Clerk to the Committee as soon as possible, to allow 
sufficient time for a response to be received in advance of the Committee meeting. 
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JUSTICE COMMITTEE 
 

14th Meeting, 2009 (Session 3), Tuesday 12 May 2009 
 

Budget process 2010-11 – appointment of an adviser 
 
Background 
 
1. Publication of the Scottish Government’s draft budget for 2010 / 2011 is 
expected in September 2009.   
 
2. It is hoped that subject committees will be able take evidence during 
September / October and consider their reports in early November. 
 
3. The Committee is asked to decide whether it wishes to seek the appointment 
of an adviser again this year. 
 
Appointment of adviser 
 
4. Previously, the Committee has appointed an adviser to assist it with draft 
budget scrutiny.   
 
5. The role of the adviser is to assist the Committee in all aspects of its 
consideration of the draft Budget and, in particular, to provide expert advice on 
selection of witnesses, lines of inquiry, findings and to assist in the preparation of 
draft and final reports in conjunction with the Committee clerks as required.  The 
adviser is expected to attend evidence-taking sessions where possible and, in 
particular, those meetings held to discuss draft reports.  The adviser reports to the 
Committee through the Clerk and may be asked to submit papers to the 
Committee. 
 
6. This year it is hoped that advisers appointed by subject committees will be able 
to undertake some work over the summer recess, following on from the Finance 
Committee’s strategic scrutiny of the budget.  The purpose of the Finance 
Committee's work is to influence the Government's budget thinking over the 
summer, but also to provide an evidence base on the areas where there will be 
particular budget pressures, challenges and choices and to provide subject 
committees with some assistance with thinking about their focus for Stage 2 
scrutiny. The Finance Committee aims to produce a report and have it debated 
before the end of June. 
 
For decision 
 
7. The Committee is asked to decide whether it wishes to appoint an adviser for 
the purposes of draft budget scrutiny. 
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JUSTICE COMMITTEE 

 
14th Meeting, 2009 (Session 3), Tuesday 12 May 2009 

 
Draft annual report 

 
Background  

1. Committees are currently required to produce annual reports on their activities 
in each parliamentary year. The annexe to this report contains a draft for the year 
9 May 2008 to 8 May 2009. These reports must adhere to a specific format and 
length.  

Recommendation  

2. The Committee is invited to discuss and agree its annual report and task the 
clerk with making arrangements for publication.  

 
Douglas Wands 
Clerk to the Justice Committee 
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Annexe 
 

 
 

Justice Committee 
 

Draft Annual Report 2008-09 
 
The Committee reports to the Parliament as follows— 
 
Introduction 

This report covers the work of the Justice Committee during the parliamentary year 9 
May 2008 to 8 May 2009. This proved to be a busy 12 months for the Committee 
who spent much of the year scrutinising five pieces of primary legislation. 

Bills 

Judiciary and Courts (Scotland) Bill 
The Judiciary and Courts (Scotland) Bill, which sought to unify the judiciary under the 
Lord President and to strengthen judicial independence, was scrutinised by the 
Committee at Stage 1 during the previous parliamentary year. The Committee 
considered Stage 2 of the Bill in June 2008 and it later passed Stage 3 on 25 
September 2008. 

Damages (Absestos-related Conditions) (Scotland) Bill 
Introduced in June 2008, the Damages (Asbestos-related Conditions) (Scotland) Bill 
sought to ensure that people with pleural plaques caused by negligent exposure to 
asbestos could continue to claim compensation. Although welcoming the Bill at 
Stage 1, the Committee expressed concern about the potential financial implications. 
The Bill was passed by the Parliament in March 2009. 

Sexual Offences (Scotland) Bill 
The Sexual Offences (Scotland) Bill provides for a statutory framework for sexual 
offences in Scots law. The Committee supported the general principles at Stage 1 
but made a number of recommendations for change. Many of the Committee’s 
recommendations were addressed by the Scottish Government at Stage 2 and the 
Bill is awaiting Stage 3 proceedings.  

Offences (Aggravation by Prejudice) (Scotland) Bill 
Introduced by Patrick Harvie MSP, the Offences (Aggravation by Prejudice) 
(Scotland) Bill seeks to tackle hate crime by creating new statutory aggravations to 
protect victims who are targeted as a result of hatred of their actual or presumed 
sexual orientation, transgender identity or disability. In its Stage 1 report the 
Committee concluded that on balance it was appropriate to create these new 
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statutory aggravations. After passing Stages 1 and 2 the Bill is awaiting 
consideration at Stage 3. 

Criminal Justice and Licensing (Scotland) Bill 
The Criminal Justice and Licensing (Scotland) Bill was introduced in March 2009 and 
the Committee will shortly begin taking oral evidence at Stage 1.  

Inquiries and Reports 

Draft Budget 2009-10 
This year the Committee agreed to concentrate its scrutiny of the draft budget on the 
proposed expenditure on prisons while also following-up on the issues raised last 
year in relation to police budgets.  

The Committee made no proposals to change the planned budget for the Justice 
Portfolio in 2009-10. Nevertheless, the Committee urged Scottish Ministers to act 
upon the recommendations in its report, especially on the issue of alternatives to 
custody, and to report back to the Committee in due course. 

Subordinate Legislation 

The Committee reported on 14 affirmative statutory instruments and considered 51 
negative statutory instruments during the course of the parliamentary year. In spite of 
the high volume of instruments under consideration, the Committee ensured that 
each instrument was given due scrutiny, determining on one occasion to annul an 
instrument and on another to recommend that the Parliament not approve an 
instrument. 

Petitions 

The Committee considered two petitions this year: the protection of partners and 
children of abusive parents; and “no win-no fee” arrangements in the legal system.  

The Committee agreed to close petition PE997 on abusive parents in light of 
provisions contained in the Judiciary and Courts (Scotland) Act 2008. 

The second petition, PE1063, remains open with a view to it being considered again 
as part of the Committee’s future consideration of the findings of Lord Gill's review of 
Scottish Civil Courts. 

UK Legislation 

The Committee considered and reported on legislative consent memoranda on three 
UK Bills: the Borders, Citizenship and Immigration Bill; the Coroners and Justice Bill; 
and the Policing and Crime Bill. 

Borders, Citizenship and Immigration Bill 
In its report on the Borders, Citizenship and Immigration Bill Legislative Consent 
Memorandum (LCM), the Committee raised concerns over a number of provisions 
within the Borders, Citizenship and Immigration Bill and called on the Scottish 
Government to provide detailed responses. These concerns included the oversight 
arrangements for UK Border Agency staff when exercising enforcement functions in 
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Scotland and whether the effect of the legislation would remove the Court of Session 
as the court of judicial review for immigration cases. 

Coroners and Justice Bill 
An LCM for the Coroners and Justice Bill was originally lodged in January 2009. 
After concerns were raised over the provision to allow creation of data sharing 
gateways through secondary legislation, the Cabinet Secretary for Justice, in a letter 
to the Convener of the Justice Committee, stated that it was no longer his intention 
to lodge a motion to further the Memorandum.  

A supplementary Memorandum was subsequently lodged which included new 
provisions which establish jurisdiction under the Scottish system of investigation of 
sudden deaths and fatal accidents for the investigation of the deaths of members of 
the armed forces and others with a link to Scotland who die while engaged in 
operational service overseas.  The Committee considered the LCM at its meeting on 
28 April 2009. After taking evidence from the Cabinet Secretary, the Committee later 
agreed to note the memorandum. 

Equalities 

The Justice Committee has sought to take account of equalities issues in the 
scrutiny of the various pieces of primary legislation referred to it during the year. 

Equality Impact Assessments 
During its scrutiny of the Sexual Offences (Scotland) Bill at Stage 1, the Justice 
Committee welcomed the adoption by the Scottish Government of Equality Impact 
Assessments (EIA) for assessing the potential equality impact of legislation. 

When later considering the Offences (Aggravation by Prejudice) (Scotland) Bill, the 
Committee expressed its disappointment that the EIA was not made available at the 
beginning of its scrutiny. The Committee therefore recommended in its Stage 1 
report that in future an EIA should be submitted to the lead committee scrutinising a 
Bill as a matter of course by either the Scottish Government or the Member in 
charge. 

The Committee also gave careful consideration to the organisations and individuals it 
invited to give oral evidence in relation to each of the Bills it scrutinised during the 
year in order to ensure that equalities issues were thoroughly considered.   

Meetings 

During the parliamentary year (9 May 2008 to 8 May 2009), the Committee met 33 
times. Of these meetings, two were entirely in private and 23 were partly in private. 
Both of the meetings in private were to consider draft reports. 
 
All meetings were held in Edinburgh. 
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