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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Further written submission from the Crown Office and  
Procurator Fiscal Service 

 
Following the recent appearance of the Lord Advocate before the Justice 
Committee on 9 June 2009, I now attach a short note (please see the 
Annexe) setting out the changes in legislation in England & Wales in relation 
to the use of defence statements, including a requirement on the defence to 
actually specify within the defence statement what the actual defence is upon 
which they seek to rely. 
 
The Crown Prosecution Service Policy Division has also confirmed that these 
legislative changes were accompanied by an increased drive by the Judiciary 
to ensure that the defence complied with the statutory requirement, following 
a clear indication both from Parliament, through the legislative changes, and 
the Lord Chief Justice that disclosure must be a priority for the courts. As a 
result, where a defence statement has not been lodged, judges are requiring 
the defence to complete these in court at the pre-trial hearing or alternatively 
they are being advised that if a defence statement is not lodged then adverse 
comment can be made to the jury. Together these changes have already 
seen a significant positive impact and work is currently ongoing to further 
strengthen the process. 
 
Firstly, the Criminal Procedure Rules are being revised to include a standard 
form of defence statement to ensure consistency of practice. Should the 
provisions in relation to defence statements be implemented in Scotland, I 
understand that a similar approach will be adopted here. Secondly, the rules 
are due to be revised to include a requirement on the Crown Prosecution 
Service to advise the court when initial disclosure is carried out. The 
requirement to submit a defence statement is linked to the timing of initial 
disclosure, as the statement must be lodged within 14 days of initial 
disclosure. By advising the court of the date of initial disclosure, this will 
enable the court progression officer to ensure that the defence comply 
timeously with the requirement to submit a defence statement and to liaise 
with them where none has been lodged. 
 
I hope that this information is helpful. Please let me know if there are any 
other issues on which the Justice Committee would like information. 
 
John Logue 
Head of Policy Division 
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Annexe 
 
NOTE – LEGISLATIVE CHANGES IN RELATION TO DEFENCE 
STATEMENTS IN ENGLAND AND WALES 
 
Criminal Proceedings and Investigations Act 1996 
 
This act introduced the requirement on the defence to lodge a defence 
statement where the accused is charged with an indictable offence. It further 
provides for a system of voluntary defence statements for non-indictable 
offences. Such defence statements would become mandatory if the defence 
then seek to apply to the court for an order requiring the prosecutor to 
disclose information that the prosecutor has not deemed to be material. 
 
It should be noted that the 1996 Act, when first implemented, did not include 
any provisions specifying what information should be contained within the 
defence statement nor were there any provisions in relation to updating 
previously lodge defence statements. 
 
Criminal Justice Act 2003 
 
This Act inserted a number of new provisions into the 1996 Act in relation to: 
 

• Content of the defence statement; 
• Updated defence statements; 
• Notification of defence witnesses; 
• Failings in disclosure by the defendant. 

 
These provisions were implemented in April 2005. 
 
Content of the Defence Statement 
 
An additional section into the 1996 Act, prescribing what information should 
be included within the defence statement, namely: 
 

• The nature of the defence, including any particular defences on which 
the defendant intends to rely; 

• Indicating the matters of fact on which the defendant intends to take 
issue; 

• Setting out, in respect of each of these, why the defendant takes issue 
with the prosecution; 

• Indicating any point of law which s/he wishes to take and any authority 
upon which s/he seeks to rely. 

 
In addition, the new section sets out details of the information that must be 
included in the defence statement where the defendant is seeking to rely on a 
defence of alibi. 
 



 

3 

Updated Defence Statements 
 
The 2003 Act also introduced a further additional section into the 1996 Act in 
relation to updated defence statements, specifying that the defence must 
provide an updated defence statement in advance of the trial, or alternatively 
a written statement confirming that there has been no change in his/her 
defence since the lodging of the initial defence statement. 
 
Defence Witnesses & Experts 
 
Although not strictly in relation to defence statements, the 20033 Act inserted 
2 further provisions into the Bill relating to advance disclosure of the defence 
position; namely provisions requiring the defence to intimate details of 
defence witnesses and details of any experts instructed by the defendant. 
 
Failings in disclosure by the defendant 
 
The 2003 Act also introduced a further new provision on defence statements 
which enable the judge to warn the defendant that a failure to lodge a defence 
statement or a failure to include the correct information can result in the 
possibility of comment being made or inferences drawn. The new provisions 
also enable a copy of the defence statement to be given to the jury either at 
the instigation of the judge or on application of either party. 
 
In addition, a new provision was introduced which sets out that the court or 
the prosecutor can make such comments as appears appropriate if: 
 

• A defence statement is either not lodged at all or is not lodged 
timeously; 

• An updated defence statement is not lodged or is not lodged timeously, 
where an updated defence statement is required; 

• The defence statement contains inconsistent defences or the 
defendant puts forward a different defence at trial. 

 
Thereafter, the court of the jury can draw such inferences as appear proper in 
deciding the guilt or innocence of the defendant. 
 
Criminal Justice and Immigration Act 2008 
 
This Act made a further amendment to the 1996 Act and inserted an 
additional requirement on the defence in relation to the content of the defence 
statement, namely that the defendant must set out in the defence statement 
particulars of the matters of fact on which the defendant intends to rely for 
the purposes of his/her defence. 
 
As a result of this amendment, there was a consequential amendment 
allowing comments to be made and inferences to be drawn if the accused 
then seeks to rely on a matter of fact not specified in his/her defence 
statement. 
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These provisions were implemented in November 2008. 
 
Crown Office 
June 2009 


