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Justice Committee 
 

Long Leases (Scotland) Bill 
 

Written submission from the Scottish Law Agents Society 
 
The Scottish Law Agents Society welcomes the introduction of the Long Leases 
(Scotland) Bill. The Bill reflects the work of the Scottish Law Commission whose 
Report on Conversion of Long Leases No 204 was published in 2006. Ultra long 
leases are comparatively uncommon in Scotland. They were generally resorted to by 
landowners in the 18th and 19th centuries as pseudo feus where for some technical 
reason it was not possible to grant new feus. The Scottish Parliament swept away 
the last vestiges of the feudal system with the passage of the Abolition of Feudal 
Tenure etc (Scotland) Act 2000.  
 
While there are comparatively few ultra long leasehold titles in existence they are 
anomalous and the Scottish Parliament has since 2000 moved to simplify the law 
relating to ownership of land. As is noted in the SLC Report ultra long leases are 
concentrated in particular former landed estates in certain counties but small pockets 
occur elsewhere. There is an argument that a lack of familiarity with such titles may 
lead to problems. The baseline position is that a purchaser is never obliged to accept 
a leasehold title irrespective of the length even if its 999 years [McConnell v 
Chassels (1903)]. This has the potential to lead to the breakdown of transactions but 
does not do so in practice. Lenders typically operate in England as well as Scotland 
and are therefore accustomed to dealing with leasehold titles. When the nature of 
the title is explained to a prospective purchaser they will typically accept the position. 
The complexity of a conveyance involving an ultra long lease is significantly greater 
that the conveyance of a property where there is outright ownership. We have no 
evidence base that this results in delays, increased costs or errors in the 
conveyancing process although all three are likely to occur in practice. Simplification 
is therefore a legitimate aim of the legislation.  
 
When the Abolition of Feudal Tenure etc (Scotland) Bill was presented to the 
Scottish Parliament the Bill included the prohibition on the granting of new ultra long 
leases which could be used as pseudo feus. The Bill originally proposed a definition 
of 125 years. However, following representations from the Royal Institution of 
Chartered Surveyors and others than there genuine commercial arrangements - the 
lease to a developer of a site for a commercial development such as a shopping mall 
being one where a period of 125 was in use. There emerged consensus that a 
period of 175 years was an appropriate point at which ultra long lease should be 
defined and the Act included this definition. The evidence presented at that time was 
to the effect that the value of the landlord’s reversionary interest in the property with 
that length of lease and a nominal rent was considered for all practical purposes as 
nil and the interest of the tenant was to all intents and purposes the equivalent of 
ownership. We are not aware of any evidence to change our view that 175 years 
remains a suitable period by which to define an ultra long lease.  
 
If an ultra long lease of 175+ years had been granted in 1850 it would now have 
some 24 years to run. Such a period is shorter than the normal length of a residential 
mortgage and therefore a lender would not be prepared to consider such a title as 
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security for a loan. The landlord in such an arrangement would have an expectation 
of the return of the property at the end of that period and as such her interest would 
have a value which would become greater the shorter the term outstanding on the 
lease. The setting of a minimum limit of unexpired term is therefore appropriate. The 
vast majority of such arrangements are known to have come into existence since 
1750 and to have been for an initial period of 999 years. The setting of the lower 
threshold at 100 years outstanding will therefore capture such titles and is 
appropriate. Again where there is an outstanding term of 100 years the economic 
value of the landlord’s interest is not of significant value. We again refer to the SLC 
Report on this point. 
 
We note even where the above tests are satisfied there is an exclusion where the 
rent payable is more than £100 per annum. This is intended to exclude 
arrangements which are genuinely commercial in a contemporary setting.  
 
Again where the lease is in respect of pipes or cables it is excluded from the 
operation of the Bill’s provisions. Similarly leases of minerals which often include 
royalty payments are excluded. 
 
We therefore consider that the tests will ensure that the vast majority of titles 
constituted by ultra long lease will fall within the ambit of the Bill and those 
which are excluded are so excluded for valid reasons. 
 
In summary therefore we consider that the Bill serves a legitimate aim.  
 
We have noted with interest the press coverage given to the suggestion that this 
may result in a windfall for developers and a loss to the public purse where the 
subjects let on an ultra long lease formed part of the common good of a former 
burgh. We do not wish to comment in detail on any particular case but would note 
that where there is a disposal from the common good then (a) the local authority is 
under a fiduciary duty to ensure that appropriate value is received and (b) there is 
real subrogation. In other words when the proceeds of the disposal are received they 
form part of the common good. We note that in relation to the matter which has 
attracted publicity prior to Christmas the original researcher has stated that the 
authority in question received over £4m at the time of its disposal of the interest 
which presumably represented full market consideration at the time. Common good 
law is difficult and at times obscure. Those obscurities are illuminated in Andrew 
Ferguson’s book Common Good Law (2006). Notwithstanding, it is a subject worthy 
of referral to the Scottish Law Commission with a view to putting this on a modern 
statutory footing making the common good and transactions involving common good 
property transparent and more readily subject to public scrutiny. That however is not 
an argument from excluding the common good from the operation of the Bill. There 
is no windfall benefit to a developer but to exclude the common good from the Bill 
would provide a windfall at some future point in time to local authorities and arguably 
might result in the Bill failing the proportionality test by treating local authorities more 
favourably than others. 
 
The second question which then falls to be addressed is whether the compensation 
scheme for landlords is appropriate. We note that the scheme provides for 
compensation by reference to the price of 2½% Consols. This is a familiar 
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arrangement. The redemption of feuduties introduced by the Land Tenure Reform 
(Scotland) Act 1974 used a similar format and this was also used in the Abolition Act 
for the calculation of compensation where this was claimed. We note the 
Commission considered alternative schemes but, largely for reasons of consistency 
with the former feudal scheme, recommended a scheme based on the concept of the 
sum needed to realise the same amount if invested in 2½% Consols.  
 
We approve of that approach.  
 
In fact in our experience during the period from 1974 onwards in many ultra long 
leases the factors for landlords described such payments as tack duty and accepted 
‘redemption’ on the tendering of the appropriate redemption money for feuduties. 
This was the result of a failure to distinguish ultra long leases from feus. Such a 
‘redemption’ however was no more than personally binding on the landlord and in 
the absence of an appropriate statutory scheme did nothing to convert the tenant’s 
interest in an ultra long lease to ownership. The Bill will remove such titles from the 
limbo position in which they have been placed by the purported redemption. 
 
We note the further provisions for compensation for the loss of rights on renewal of 
leases. There is a clear formula applied by s44 which is readily understandable and 
can be applied in appropriate cases. 
 
The loss of a property right potentially engages Article 1 Protocol 1 of the European 
Convention of Human Rights. In the present situation the landlord’s interests are not 
being expropriated by the state but transferred to another, the tenant. Compensation 
can be claimed and the scheme for compensation is one which has been in use for 
the best part of 40 years without adverse comment. In James v United Kingdom 
(1986) [the Duke of Westminster’s case] the European Court of Human Rights 
determined that the rights of tenants to acquire a freehold interest on payment of 
compensation under the Leasehold Reform Act 1967 did not unduly interfere with the 
rights of the property owner. It was held that the taking of property effected in 
pursuance of legitimate social, economic or other policies may be in the public 
interest even if the community at large has no direct use or enjoyment of the property 
taken, that the elimination of social injustice by leasehold reform legislation was a 
legitimate aim and that Parliament was best placed to determine social or economic 
policy.  It therefore fell within the margin of appreciation enjoyed by UK to determine 
whether that was appropriate even if the compensation might not compensate to the 
extent of full market value. There are limits to this approach - in Urbárska Obec 
Trenčianske Biskupice v Slovakia (2009) the Strasbourg Court held that where 
allotment holders sought to take advantage of two domestic Acts –the first continuing 
by statute, previous soviet era leases to allotment associations at communist level 
rents and the second an Act allowing tenant farmers to acquire their landlord’s 
interest which as an accidental by-product of the drafting allowed the allotments to 
be designed as farms. Allowing tenant farmers to acquire farms was an incentive to 
investment in modernisation and consolidation of farms was a legitimate aim as was 
the provision of some limited continuity for allotment holders. There was no 
legitimate aim however in permitting allotment associations to acquire land at 1/50 of 
its market value. In other words the interaction and operation of both pieces of 
legislation was not proportionate. 
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Our conclusion is that compensation scheme is a well known scheme, with 
professionals having many years experience of operating such a scheme. We 
consider the transfer of the landlord’s interest to the tenant to be a legitimate social 
and economic policy. It falls within the margin of appreciation of signatory states to 
the Convention and that the matter is best weighed up by the Scottish Parliament 
after consultation. Our view is that the level of compensation is appropriate and the 
whole measure is proportionate. There is accordingly compliance with the 
Convention rights of landlords of ultra long leases which will be abolished by the 
enactment of the Bill. 
 
We see no reason why the scheme adopted in the Bill will not work. 
 
We have nothing further to add. 
 
 
Kenneth Swinton 
Convenor, Conveyancing Committee of SLAS 
11 January 2011 
 


