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Justice Committee 
 

Long Leases (Scotland) Bill 
 

Written submission from the Law Society of Scotland 
 
INTRODUCTION 
 

The Conveyancing Committee of the Law Society of Scotland welcomes the 
opportunity to respond to the call by the Justice Committee of the Scottish 
Parliament for written evidence in relation to the Long Leases (Scotland) Bill. 
 
SPECIFIC POINTS 
 
We have considered the specific points raised by the Justice Committee and would 
respond as follows:- 
 
Whether the definition of “qualifying lease” (section 1) covers all long leases 
where tenants have interests akin to ownership 
 
In the Society’s Response to the Scottish Government’s Consultation on the Bill 
(submitted in June 2010), we stated our view that leases relating purely to minerals 
should be exempt from conversion and that surface land held by a tenant as part of a 
lease which includes mineral rights should not be eligible for conversion. We pointed 
out that long leases have been granted of strips of land in order to create wayleaves 
for pipelines and cables. The reason for this is that, until the coming into force of s.77 
of the Title Conditions (Scotland) Act 2003, a servitude could not be granted for a 
pipe or cable as it was not possible to identify the relevant dominant and servient 
tenements. That section also provided that any servitude previously created (which 
would not have been enforceable as a servitude) would be deemed retrospectively to 
have been properly constituted. Accordingly, on the assumption that the new 
legislation is not intended to confer ownership on tenants of such long leases, we 
considered that an additional exception should be made to the general principle to 
the effect that, where a servitude could have been granted, the tenants’ interest will 
not be converted to outright ownership. We also considered that leases of 
substations and other public facilities should also be specifically excluded. 
 
Section 1(4)(b) perhaps partly addresses the point about pipes and cables but there 
is no definition of that term and perhaps a multi-word definition to capture all types of 
conducting media would be advisable. Alternatively, consideration should be given to 
our earlier suggestion of excluding any lease where a servitude could instead have 
been granted. 
 
Our point about substations and other public facilities does not appear to have been 
addressed and accordingly still stands. 
 
The early termination disregard at section 69 may be unfair, as also the deemed 
renewal exercise. Consideration should be given not to disregard where a landlord 
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exercisable termination break is included which, if exercised, would render the lease 
non-qualifying in terms of duration. Similarly where there is a tenant exercisable 
renewal of a lease which if not so renewed would be non-qualifying in terms of 
duration, then consideration should be given not to disregard. Examples of each of 
these types might be: 

 a lease granted in 1800 for 999 years with a landlords or mutual break after 
250 years;  

 a lease granted in 1800 for 250 years with a tenant's right of renewal with the 
consent of the landlord for a further 250 years.  

 
Whether the compensation scheme proposed for landlords adequately 
protects their interests 
 
This would appear to be more a matter of policy than law and to that extent is outwith 
our remit. The general policy appears to be to treat landlords under long leases in a 
similar, essentially unsympathetic, way to feudal superiors under the Feudal 
Abolition Act. However the grant of a lease, even a long lease, by a landlord, is not a 
relinquishing of ownership in the way in which the grant of a feu undoubtedly was. A 
landlord has a legitimate expectation of reversion of vacant possession upon expiry 
of the lease – something a feudal superior never had or hoped to have. Whether the 
compensation provisions proposed adequately reflect this distinction for ECHR 
compliance purposes is for others to determine. 
 
Whether the conversion scheme proposed by the Bill will operate effectively in 
practice 
 
There is much complexity here, a detailed scrutiny and hypothetical testing of which 
would require considerable time which is beyond the scope of this response. In our 
Response to the Consultation we raised our concerns about the potential for title 
raiders to take advantage of the vulnerability of tenants under certain leases of 
residential property which would not qualify as being ultra long leases. Accordingly 
we considered that some form of mechanism should be put in place whereby on a 
discretionary basis outright ownership could be granted to a tenant under such 
leases in return for suitable compensation for the landlord. It is not appropriate in 
such cases for the tenant to receive a windfall benefit, although it is possible that the 
tenant may have originally paid the then market value of the property while only 
obtaining a leasehold interest. Any compensation should therefore be fair and 
equitable to both parties. Failing agreement between the parties, such compensation 
on the application of either party would be assessed by the Lands Tribunal, taking 
into account factors such as the improvements carried out by the tenant. This would 
be a similar process to that proposed for the assessment of additional payments set 
out in section 53 of the draft Bill.  Alternatively, rather than confer any entitlement on 
the part of the tenant to have the lease converted to a right of ownership, failing 
agreement between the parties, the tenant could be given the right to apply to the 
Sheriff seeking security of tenure for an appropriate period.  
 
The point previously made still stands, namely that since every exceptional case 
cannot be foreseen there should be a general facility to refer to the Lands Tribunal to 
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allow conversion/compensation in cases where this seems equitable notwithstanding 
that the lease in question may technically be non-qualifying. 
 
Whether there are any other matters that ought to be considered  
 
In our Response to the Consultation we made a drafting point in relation to 
Section 3(1), namely that it is the tenant’s right rather than the qualifying lease itself 
which becomes the right of ownership. Accordingly s.3 (1) of the draft Bill should 
read:- 

 “the tenant’s interest in a qualifying lease becomes the right of ownership of 
the land in relation to which it is the qualifying lease.” 

This point does not appear to have been addressed. 
 
The point previously made, and alluded to again above, about existing residential 
leases for long periods though less than 175 years, and the risk from title raiders, 
should be considered. 
 
It is thought likely that as time goes by and most long leases have been converted, 
heritable creditors will become less inclined to accept the lingering survivors as 
adequate security. In a case of a sub-lease, for example, this could possibly give 
opportunity to a title raider to buy into the mid-landlord interest and serve notice of 
exemption. Section 65 of the Bill (recall of exemption) may be intended to address 
this risk but we cannot easily assess whether this is adequate. Generally we think a 
policy of fewer exemptions and fewer opportunities for exemption would be best, and 
reduce the risk of loophole exploitations. 
 
As regards section 73, we consider that the non-availability of the Keeper’s 
indemnity in respect of any non-compliance should appear prominently on Land 
Certificates and other repositories of Land Registration information and guidance. 
 
Finally, as regards the Financial Memorandum, it would appear that the Registers 
propose to have the costs of this conversion arrangement met from the general body 
of registration dues. This seems unreasonable, especially considering that the level 
of all registration fees has recently been raised and new charges have been 
introduced, for example for rejected deeds. The stated purpose of the fee review was 
to address the current and projected shortfall in the Registers’ revenue. It is our view 
that this new legislation should be self-financing. 
 
 
John Scott 
Solicitor, Professional Practice 
14 January 2011 


