
Criminal Justice and Licensing (Scotland) Bill – Stage 3 

After section 16 

Robert Brown 
 

61A As an amendment to amendment 61, line 17, at end insert— 

<(2) The Scottish Ministers may not bring subsection (1) into force until they have— 

(a) prepared a report setting out— 

(i) the reduction in the number of sentences of imprisonment or detention 
imposed annually that is expected as a result of bringing those subsections 
into force, 

(ii) the increase in the number of community payback orders imposed annually 
that is expected as a result of bringing those subsections into force (by 
comparison with the number of such orders imposed annually that would 
be expected if those subsections were not brought into force), 

(iii) the estimated annual cost implications of the changes referred to in sub-
paragraphs (i) and (ii), and 

(iv) the additional funding, if any, that Ministers will provide to community 
justice authorities or local authorities to ensure that they have the capacity 
to support the requirements expected to be imposed by any additional 
community payback orders identified under sub-paragraph (ii); 

(b) laid that report before the Scottish Parliament; and 

(c) taken into account any views expressed on it by any committee of the Parliament 
the remit of which includes the criminal justice system.> 

Patrick Harvie 
 

187 After section 16, insert— 

<Presumption against short periods of imprisonment or detention 

(1) The 1995 Act is amended as follows. 

(2) In section 204 (restrictions on passing sentence of imprisonment or detention), after 
subsection (4) insert— 

“(4A) A court may pass a sentence of imprisonment for a term not exceeding 6 
months on a person only where the court considers that no other method of 
dealing with the person is appropriate. 

(4B) Where a court passes such a sentence, the court must— 

(a) state its reasons for the opinion that no other method of dealing with the 
person is appropriate, and 

(b) have those reasons entered in the record of the proceedings.”. 

(3) In section 208 (detention of children convicted on indictment)— 

(a) after subsection (1) insert— 



“(1A) Where the court imposes a sentence of detention for a term not exceeding 6 
months on a child, the court must— 

(a) state its reasons for the opinion that no other method of dealing with the 
child is appropriate, and  

(b) have those reasons entered in the record of the proceedings.”, and 

(b) in subsection (2), after “(1)” insert “and (1A)”.> 

After section 31A 

John Lamont 
 

188 After section 31A, insert— 

<Threatening or abusive behaviour: domestic abuse 

Threatening or abusive behaviour: domestic abuse 

(1) A person (“A”) commits an offence if— 

(a) A behaves in such a manner that another person (“B”) would be likely to be 
caused fear, alarm or distress, and 

(b) the conditions in subsections (2) and (3) are satisfied. 

(2) It is a condition that B is in such a relationship with A that B would be eligible to make 
an application for a matrimonial or domestic interdict in respect of A under the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981. 

(3) It is a condition that A— 

(a) intends the behaviour to cause B fear, alarm or distress, or 

(b) is reckless as to whether the behaviour would cause B fear, alarm or distress. 

(4) It is a defence that— 

(a) the accused had no reason to believe that there was any person within the hearing 
or sight of the accused who was likely to be caused fear, alarm or distress, or 

(b) the behaviour was in the circumstances reasonable. 

(5) An offence under this section may be committed in a public or in a private place. 

(6) A person guilty of an offence under subsection (1) is liable on summary conviction to 
imprisonment for a term not exceeding 12 months or to a fine not exceeding the 
statutory maximum, or to both.> 

After section 37A 

Robert Brown 
 

189 After section 37A, insert— 

<Breach of the peace 

Breach of the peace: modification of common law offence 

In deciding the question whether an accused person has committed the offence of breach 
of the peace, the court is not required to decide that question in the negative solely 
because the person’s behaviour took place in private, so long as— 



(a) that behaviour led to mischief to the public peace or could (in the view of a 
reasonable person) have led to such a mischief, or 

(b) that behaviour led to, or was such that it could have led to, a person reasonably 
suffering fear or alarm;  

 and any rule of law to the contrary ceases to have effect.> 

Section 38 

Robert Brown 
 

190 In section 38, page 70, line 18, at end insert— 

<(3) The Scottish Ministers may, by order made by statutory instrument, substitute 
for the number of years for the time being specified in subsections (1) and (2) 
and for the first number of years for the time being specified in section 42(1) a 
higher number of years. 

(4) A statutory instrument containing an order under subsection (3) is not made 
unless a draft has been laid before, and approved by resolution of, the Scottish 
Parliament.”> 

Section 59 

Robert Brown 
 

191 In section 59, page 99, leave out lines 4 to 20 and insert— 

<(7) Where— 

(a) the second condition is satisfied, the relevant person must notify the 
relevant chief constable of that fact within 7 days of the date on which 
the ground of referral is accepted as mentioned in that condition, 

(b) the third or fourth condition is satisfied, the sheriff must notify the 
relevant chief constable of that fact within 7 days of the date on which 
the ground of referral is established as mentioned in the condition in 
question. 

(7A) The relevant chief constable may, by summary application made within 3 
months of receiving notice under subsection (7), apply to the sheriff for an 
order under subsection (7C).  

(7B) An application under subsection (7A) may be made to any sheriff— 

(a) in whose sheriffdom the child mentioned in subsection (1) resides; 

(b) in whose sheriffdom that child is believed by the applicant to be; or 

(c) to whose sheriffdom that child is believed by the applicant to be 
intending to come. 

(7C) On receipt of such an application, the sheriff may, by order, specify a date that 
is no later than 3 years after the date mentioned in subsection (7)(a) or (as the 
case may be) (b). 

(7D) The sheriff may only make the order mentioned in subsection (7C) if satisfied 
that— 



(a) the child continues to pose a risk to public safety; and 

(b) retention of the relevant physical data, sample or information until the 
date specified in the order is justified by that risk. 

(7E) Where— 

(a) an application made under subsection (7A) is refused, the relevant data, 
sample or information must be destroyed as soon as possible after that 
refusal; 

(b) no application is made under subsection (7A), the relevant data, sample 
or information must be destroyed as soon as possible after the expiry of 
the period of 3 months mentioned in that subsection.  

(8) Where an order is made under subsection (7C), the data, sample or information 
must, subject to section 18C(6) and (7), be destroyed no later than the date 
(“the destruction date”) which is— 

(a) the date specified in the order made under subsection (7C), or 

(b) such later date as an order under section 18C(1) may specify.> 

Robert Brown 
 

192 In section 59, page 99, line 24, at end insert— 

 <relevant chief constable” has the same meaning as in subsection (11) of 
section 18A, with the modification that references to the person referred 
to in subsection (2) of that section are references to the child referred to 
in section 18B(1);> 

Section 85 

Kenny MacAskill 
 

193 In section 85, page 141, line 13, leave out <sections 96B to 96I> and insert <this Part> 

Section 115 

Rhoda Grant 
 

194 In section 115, page 173, line 7, at end insert— 

<(  ) In any case where the rules do anything other than (or in addition to) regulating practice 
and procedure in relation to criminal procedure, the act of adjournal under subsection (1) 
is subject to annulment in pursuance of a resolution of the Scottish Parliament.> 

After section 124 

John Lamont 
Supported by: Bill Aitken 
 

195 After section 124, insert— 

<Licensing of knife dealers: exceptions for qualified sport teachers 

(1) Section 27A of the 1982 Act (knife dealers’ licences) is amended as follows. 



(2) In subsection (4), at beginning insert “Subject to subsection (6A),”. 

(3) After subsection (6) insert— 

“(6A) Where a person (“A”) is teaching another person (“B”) a recognised sport, the 
hiring, offering or exposing for hire, lending or giving of equipment necessary 
for the sport by A to B is not to be taken to be a business for the purposes of 
subsection (4), but only where A is qualified to teach B in the sport. 

(6B) For the purposes of subsection (6A), the Scottish Ministers must list, in 
regulations made by statutory instrument, all the sports for the time being 
recognised as sports by sportscotland. 

(6C) In subsections (6A) and (6B)— 

 “recognised sport” means a sport listed in regulations made under 
subsection (6B), and 

 “sportscotland” means the body created by Royal Charter as the Scottish 
Sports Council.”. 

(4) On the day on which, by virtue of the coming into force of regulations under section 
27A(6B) (as inserted by subsection (3)), fencing becomes a recognised sport, article 3 of 
the Knife Dealers (Exceptions) Order 2009 (SSI 2009/218) is revoked.> 

John Lamont 
Supported by: Bill Aitken 
 

196 After section 124, insert— 

<Licensing of knife dealers: exceptions for qualified archery teachers 

(1) Section 27A of the 1982 Act (knife dealers’ licences) is amended as follows. 

(2) In subsection (4), at the beginning insert “Subject to subsection (6A),”. 

(3) After subsection (6) insert— 

“(6A) Where a person (“A”) is teaching another person (“B”) the sport of archery, the 
hiring, offering or exposing for hire, lending or giving of arrows designed for 
use in that sport by A to B is not to be taken to be a business for the purposes 
of subsection (4), but only where A is qualified to teach B in the sport of 
archery.”.> 

John Lamont 
Supported by: Bill Aitken 
 

197 After section 124, insert— 

<Licensing of knife dealers: special provision for sporting goods dealers 

(1) The 1982 Act is amended as follows. 

(2) In section 27A (knife dealers’ licences)— 

(a) in subsection (3), insert at the beginning “Subject to subsection (3A),”, 

(b) after that subsection insert— 

“(3A) A knife dealer’s licence applied for by a person whose business is (or 
includes) dealing in sporting goods may, instead of specifying premises 
in or from which the activity is to be carried out, either— 



(a) specify premises located in the area of the authority issuing the 
licence in or from which the activity is to be carried on, and 
authorise the carrying on of the activity in or from other premises 
in Scotland associated with sporting activity (without specifying 
those other premises); or 

(b) specify the address in a part of the United Kingdom other than 
Scotland at or from which the dealer normally carries on business 
or resides, and authorise the carrying on of the activity which the 
dealer engages in in or from premises in Scotland associated with 
sporting activity (without specifying those other premises); 

 and such a licence is referred to as a “travelling knife dealer’s licence”. 

(3B) Where an applicant for a travelling knife dealer’s licence intends that the 
licence should fall within subsection (3A)(b), the application should be 
made to the local authority in whose area is located the premises in or 
from which the applicant first expects to carry on activity under the 
licence.”. 

(3) After section 27P insert— 

“27PA Travelling knife dealers’ licences: further provision 

(1) Where a sporting goods dealer holds a travelling knife dealer’s licence and 
wishes to carry on activity as such a dealer in premises not specified in the 
licence, the dealer must first give notice in writing to the local authority in 
whose area those premises are located, specifying in the notice the premises in 
question and the dates on which the activity will or may be carried on in those 
premises.   

(2) The Scottish Ministers may, by regulations, make further provision about the 
notice that is to be given under subsection (1), and such provision may, in 
particular, specify— 

(a) the form in which that notice is to be given, and 

(b) how far in advance of any date specified in the notice the notice must be 
received by the local authority. 

(3) If the local authority to whom notice is given under subsection (1) (“the 
notified authority”) is not the authority that granted the travelling knife dealer’s 
licence, the notified authority is to treat the licence as applicable in their area as 
if it was a licence they had granted.”.> 

 

After section 127 

Sandra White 
 

198 After section 127, insert— 

<Licensing of sexual entertainment venues 

(1) The 1982 Act is amended as follows. 

(2) In section 41(2) (definition of place of public entertainment), after paragraph (aa) 
insert— 



“(ab) a sexual entertainment venue (as defined in section 45A) in relation to 
which Schedule 2 (as modified for the purposes of section 45B) has 
effect, while being used as such;”. 

(3) The title of Part 3 becomes “Control of sex shops and sexual entertainment venues”. 

(4) After section 45 insert— 

“45A Licensing of sexual entertainment venues: interpretation 

(1) This section applies for the purposes of the interpretation of section 45B and 
Schedule 2 (as modified for the purposes of section 45B). 

(2) “Sexual entertainment venue” means any premises at which sexual 
entertainment is provided before a live audience for the financial gain of the 
organiser. 

(3) For the purposes of that definition— 

 “audience” includes an audience of one; 

 “financial gain” includes financial gain arising directly or indirectly from 
the provision of the sexual entertainment; 

 “organiser”, in relation to the provision of sexual entertainment in 
premises, means— 

(a) the person who is responsible for the management of the premises; 
or 

(b) where that person exercises that responsibility on behalf of another 
person (whether by virtue of a contract of employment or 
otherwise), that other person; 

 “premises” includes any vehicle, vessel or stall but does not include any 
private dwelling to which the public is not admitted; 

 “sexual entertainment” means— 

(a) any live performance; or 

(b) any live display of nudity, 

 which is of such a nature that, ignoring financial gain, it must reasonably 
be assumed to be provided solely or principally for the purpose of 
sexually stimulating any member of the audience (whether by verbal or 
other means). 

(4) For the purposes of the definition of “sexual entertainment”, “display of 
nudity” means— 

(a) in the case of a woman, exposure of her nipples, pubic area, genitals or 
anus; 

(b) in the case of a man, exposure of his pubic area, genitals or anus. 

(5) Sexual entertainment is provided if (and only if) it is provided (or allowed to 
be provided) by or on behalf of the organiser. 

(6) References in Schedule 2 (as modified for the purposes of section 45B) to the 
use of any premises by a person as a sexual entertainment venue are to be read 
as references to their use by the organiser. 

(7) The following are not sexual entertainment venues— 



(a) premises being used in accordance with a public entertainment licence; 

(b) a sex shop (within the meaning of paragraph 2(1) of Schedule 2); 

(c) premises licensed under the Theatres Act 1968; 

(d) such other premises as the Scottish Ministers may by order specify. 

(8) An order under subsection (7)(d) may make— 

(a) different provision for different cases or descriptions of case; 

(b) different provision for different purposes. 

(9) Premises at which sexual entertainment is provided as mentioned in subsection 
(2) on a particular occasion (“the current occasion”) are not to be treated as a 
sexual entertainment venue if sexual entertainment has not been provided on 
more than 3 previous occasions which fall wholly or partly within the period of 
12 months ending with the start of the current occasion. 

(10) For the purposes of subsection (9)— 

(a) each continuous period during which sexual entertainment is provided on 
the premises is to be treated as a separate occasion; and 

(b) where the period during which sexual entertainment is provided on the 
premises exceeds 24 hours, each period of 24 hours (and any part of a 
period of 24 hours) is to be treated as a separate occasion. 

(11) The Scottish Ministers may by order provide for— 

(a) descriptions of performances; or  

(b) descriptions of displays of nudity, 

 which are not to be treated as sexual entertainment for the purposes of this 
section. 

(12) An order under subsection (7)(d) or (11) is to be made by statutory instrument 
subject to annulment in pursuance of a resolution of the Scottish Parliament. 

 

45B Licensing of sexual entertainment venues 

(1) A local authority may resolve that Schedule 2 (as modified for the purposes of 
this section) is to have effect in their area in relation to sexual entertainment 
venues. 

(2) If a local authority passes a resolution under subsection (1), Schedule 2 (as so 
modified) has effect from the day specified in the resolution. 

(3) The day mentioned in subsection (2) must not be before the expiry of the 
period of one month beginning with the day on which the resolution is passed. 

(4) A local authority must, not later than 28 days before the day mentioned in 
subsection (2), publish notice that they have passed a resolution under this 
section— 

(a) on their website; or 

(b) if they do not have a website, in a newspaper circulating in their area. 

(5) The notice is to state the general effect of Schedule 2 (as modified for the 
purposes of this section). 



(6) For the purposes of this section, paragraphs 1 and 3 to 25 of Schedule 2 apply 
with the following modifications— 

(a) references to a sex shop are to be read as references to a sexual 
entertainment venue; 

(b) references to the use by a person of premises, vehicles, vessels or stalls 
as a sexual entertainment venue are to be read as references to their use 
by the organiser;  

(c) in paragraph 1— 

(i) sub-paragraph (b)(ii) and the word “or” immediately preceding it 
is omitted; and 

(ii) sub-paragraph (c) is omitted; 

(d) in paragraph 7— 

(i) in sub-paragraph (2), at the beginning insert “Subject to sub-
paragraph (3A),”; and 

(ii) after sub-paragraph (3) insert— 

“(3A) If a local authority consider it appropriate to do so in relation to an 
application, the local authority may dispense with the requirement to 
publish an advertisement under sub-paragraph (2) and may instead 
publish notice of the application on the authority’s website. 

(3B) Publication under sub-paragraph (3A) must be not later than 7 days after 
the date of the application.”;     

(e) in paragraph 9, after sub-paragraph (6) insert— 

“(6A) A local authority may refuse an application for the grant or renewal of a 
licence despite the fact that a premises licence under Part 3 of the 
Licensing (Scotland) Act 2005 is in effect in relation to the premises, 
vehicle, vessel or stall to which the application relates.”; 

(f) in paragraph 12, for sub-paragraph (2) substitute— 

“(2) Subject to the provisions of this paragraph, licences granted by a local 
authority under this Schedule have effect for the period (including an 
indefinite period) that the local authority determine.”; 

(g) in paragraph 19, sub-paragraph (1)(e) is omitted; 

(h) in paragraph 20(2)(a)(iv), the words from “or” in the first place where it 
occurs to the end are omitted; and 

(i) in paragraph 25, for “45” in both places where that word occurs 
substitute “45B”. 

(7) In carrying out functions under this section, a local authority must have regard 
to any guidance issued by the Scottish Ministers.”.> 



After section 136 

James Kelly 
 

199 After section 136, insert— 

<24 hour licences: refusal, revocation etc. on advice or recommendation of Local 
Licensing Forum 

(1) The 2005 Act is amended as follows. 

(2) In section 11 (general functions of Local Licensing Forums), in subsection (2), insert at 
the end “except where it relates to an application for 24 hour licensing (within the 
meaning of section 64)”. 

(3) In section 64 (24 hour licences to be granted only in exceptional circumstances)— 

(a)  in subsection (1), for “Subsection (2) applies” substitute “Subsections (2) to (4) 
apply”,  

(b) in subsection (2), at the end insert “(the granting of any such application being 
referred to in this section and section 64A as “24 hour licensing”)”, and 

(c)  after subsection (2) insert— 

“(3) In reaching a decision under subsection (2), the Licensing Board must have 
regard to any advice given or recommendations made by the Local Licensing 
Forum for the Board’s area that allowing 24 hour licensing in the area in which 
the subject premises are situated would be inappropriate or undesirable.  

(4)  Where the Local Licensing Forum has not, at the time the application is made, 
given any advice or made any recommendations about the appropriateness or 
desirability of allowing 24 hour licensing, the Licensing Board may invite it to 
do so before reaching a decision under subsection (2).”. 

(4) After that section insert— 

“64A Revocation etc. of 24 hour licence on advice or recommendation of Local 
Licensing Forum 

(1) This section applies where— 

(a) a Licensing Board has granted, under section 64, an application for 24 
hour licensing, and 

(b) the Local Licensing Forum for the Board’s area subsequently gives 
advice or makes recommendations to the Board to the effect that 24 hour 
licensing in the area in which the subject premises are situated is 
inappropriate or undesirable. 

(2) The Licensing Board— 

(a) must have regard to the advice or recommendations of the Local 
Licensing Forum, and 

(b) may either revoke the licence or vary it so as to restrict the licensed 
hours during which alcohol may be sold on the premises to a continuous 
period of less than 24 hours.”.>  


