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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Letter from the Cabinet Secretary for Justice 
 
Ahead of the start of Stage 2 of the Criminal Justice and Licensing Bill and 
further to our informal briefing session on 9 February, we are writing in 
relation to a number of Stage 2 matters. 
 
Section 28 of the Bill - Failure to Report Serious Organised Crime   
 
During Stage 1, the Justice Committee raised a number of concerns about the 
failing to report offence in section 28 of the Bill.  In particular the Committee 
sought to ensure that there should be no criminal sanction for not reporting 
information which people have come across inadvertently and that more 
allowance should be made to safeguard the position of junior staff who are 
simply carrying out their job. 
 
In my response to your Stage 1 report of 29 January, we said that we would 
be taking steps to make it clear that there must be a clear and direct link to 
such knowledge and the provision of goods and services and that a material 
benefit has been obtained.  On reflection we have concluded that these 
changes are not necessary.  
 
Section 28 of the Bill makes it an offence to fail to report knowledge or 
suspicion that a serious organised crime offence has been committed under 
sections 25 – 27 of the Bill in 2 situations: 
 

i. Where the individual has a close personal relationship with the person 
committing the offence, in which case the bill already provides that 
individual has to have obtained a material benefit from the knowledge 
or suspicion; and  

ii. Where the person has obtained the knowledge or suspicion during their 
employment. 

  
The section is intended to address 2 policy objectives which were identified by 
members of the serious organised crime taskforce, firstly that partners and 
other relatives of serious organised criminals are living off the proceeds of the 
crime and secondly that professionals are colluding with serious organised 
crime by failing to report their suspicions or knowledge.  In both those 
circumstances we consider it right that individuals should be liable for 
prosecution if they do not report their suspicions. The Bill also provides (in 
section 25) a new offence of being involved in serious organised crime which 
is intended to cover the situation where friends and professionals are actively 
involved in supporting organised crime rather than simply being wilfully blind 
to it.  
 
We can assure you we are not seeking to criminalise teenage children of 
serious organised criminals. Equally we do not intend to capture innocent 
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junior officials who unwittingly stumble across information during the course of 
their work, although we need to be aware that in some cases it could be the 
junior member of staff who has a suspicion or knowledge about serious 
organised crime and we would not therefore want to provide a blanket 
exemption for this group.  
 
Having reviewed this section in consultation with the Solicitor General we 
have concluded that as drafted it already provides sufficient safeguards to 
meet the Committee’s concerns and that no amendments are necessary. 
 
In the case of close personal relationships the Bill already provides that a 
person is only under an obligation to report their suspicions where they have 
obtained material benefit. We are proposing an amendment to section 25 to 
clarify the definition of material benefit. The Committee raised a specific 
question about liability for a teenage child.  As you will be aware the law 
already provides (section 42 of the Criminal Procedure (Scotland) Act 1995) 
that any prosecution of under 16s can only take place at the instruction of the 
Lord Advocate which is a significant safeguard.  
 
In the case of a suspicion or knowledge arising out of employment the section 
provides that the knowledge or suspicion would have to come about from 
information obtained in the course of employment (therefore not including 
information people come across in other contexts) and that they knew or 
suspected that a serious organised crime offence has been committed.  The 
section also provides a defence for a person charged with this offence to 
prove that they had a reasonable excuse for not doing so. This may cover a 
junior member of staff who wasn’t aware of the significance of a particular 
piece of information or action. It would not, however excuse them where they 
did have knowledge that a crime had been committed and we think that is 
right.  
 
Although we are not proposing to amend this section we do recognise the 
Committee’s concerns about the need to ensure this offence is use 
proportionately and in a targeted way. As a result the Solicitor General has 
indicated that the Law Officers will issue prosecutorial guidance which will 
clearly target the proportionate use of the offence against those in a position 
of authority in relation to the supply of goods and services and those who 
have benefitted from their connection with serious organised crime.  In 
addition this will guide prosecutors when the treatment of a person as a 
witness would be more appropriate than prosecution.  Also the Solicitor 
General is minded to direct that no prosecution will proceed under this section 
without the consent of Crown Counsel. 
 
We hope this provides you with sufficient reassurance to support this section 
which will be a valuable tool in our efforts to tackle serious organised crime in 
Scotland. 
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Serious organised crime offences – common law of conspiracy  
 
At the informal session, we agreed to provide some further information in this 
area.  There is a difficulty in tackling and prosecuting serious organised crime 
by using the law of conspiracy.  Therefore we need to pursue options to 
provide further flexibility to the law to assist the procurators fiscal when 
tackling the important players in the chain of serious organised crime.  
 
There are a number of common law crimes and statutory offences which are 
relevant to this area of criminality.  These in themselves capture particular 
aspects of wrongdoing but do not provide a sufficiently comprehensive 
description of the various types of conduct which are to be captured by the 
involvement or indeed the other serious organised crime offences. 
 
The new offence of involvement will better describe the conduct which we 
seek to criminalise.  It is more narrowly focused on the particular activities of 
serious organised criminals and so provides a more targeted approach to this 
particular mischief than the very wide-ranging common law offence of 
conspiracy.  In addition, a conviction of this offence will put on the record that 
the offender’s conduct was in connected to serious organised crime rather 
than just badged as a conspiracy.    
 
So while we recognise that there are similarities and indeed an overlap with 
the common law of conspiracy we do think it necessary and legitimate to take 
specific action to give law enforcement specific powers to deal with serious 
organised crime and place such offences on the public record. 
 
That view was reflected in the evidence provided at Stage 1 by the Law 
Officers who support the introduction of this offence and the other serious 
organised crime offences and consider that it provides a useful framework for 
prosecutors.  The Lord Advocate provided a useful scenario explaining how 
the prosecution would benefit from the involvement offence rather than 
conspiracy:  
 

“we have evidence that does not quite show that the person was at the 
actual conspiracy stage, rather it relates to their becoming involved in a 
conspiracy.  The person will have set up himself or herself and their 
business to become involved in that, but we could not get sufficient 
evidence to show the commission of a specific crime, albeit the generic 
evidence was available that showed involvement with people 
connected with money laundering, drug supplying or human trafficking, 
for instance” 

 
That is one example of a case where the common law crime of conspiracy 
would have proved inadequate to deal with serious organised criminals, but 
where the new offence of involvement, with its more bespoke approach, may 
have filled the gap in the law.     
 
It is also worth bearing in mind that it is not novel for Parliament to make laws 
to deal with particular social problems even though these problems are 
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already addressed to some extent by existing common law rules.  For 
example, the Emergency Workers (Scotland) Act 2005 addresses conduct 
which might have been dealt with using the common law on assault.  But in 
that case, as with this proposed offence, we consider having a specific 
statutory offence places on the public record that the offence took place in a 
particular context which merits special treatment.  
 
Threatening, alarming or distressing behaviour 
 
We have decided to introduce an amendment at Stage 2 to create a new 
statutory offence of engaging in threatening, alarming or distressing 
behaviour.  The need for this has arisen in the light of the Appeal Court’s 
Opinion in Harris v HMA which concluded that some public element is 
essential for the offence of breach of the peace to be committed.  While the 
Appeal Court’s decision does not affect the majority of breach of the peace 
cases, which take place in a public place, there is concern that it would make 
it difficult for the criminal law to intervene in domestic disputes and in other 
circumstances where the offence of breach of the peace has in the past been 
used to prosecute conduct where there is not necessarily a public element 
such as, for example, stalking. 
 
The amendment will provide for an offence criminalising conduct which, either 
recklessly or by intention, is likely to cause a reasonable person alarm or 
distress or fear for their personal safety or the personal safety of another 
person.  There would be no requirement for a public element and the conduct 
could take place with only the perpetrator and the victim being present (or, in 
fact, without either having been together at the same time in the case of 
written threats, phone calls, texts, emails etc.)  The offence will ensure that 
the criminal law remains able to intervene in domestic disputes where the 
behaviour is such as to cause a reasonable person fear, alarm or distress.  It 
will also enable the prosecution of ‘stalking’ behaviour where the perpetrator 
follows, pursues, spies upon on watches someone, and the circumstances are 
such that their behaviour would cause a reasonable person fear, alarm or 
distress. 
 
Increase in penalties for the existing offences of brothel keeping and 
living on the earnings of prostitution 
 
To the best of our knowledge human trafficking for sexual exploitation in 
Scotland is exclusively for indoor prostitution.  We therefore welcome the 
Inquiry by the Equality and Human Rights Commission into the trafficking of 
human beings which will focus on sexual exploitation, and the also the Inquiry 
by the Parliament’s Equal Opportunities Committee into the impact of 
migration and trafficking.  The findings from both these Inquiries will contribute 
to the overall picture and help inform the development of a strategy in relation 
to addressing the issue.  Also, the findings will assist in ensuring that any 
measures required to be put in place are necessary, practicable and 
sustainable. 
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Proposing substantial changes to the current law relating to the issue of 
prostitution could be seen to prejudge the outcome of both Inquiries.  To 
complement the provisions already in the Bill on human trafficking and the 
closure of premises associated with human exploitation, we have 
nevertheless decided to bring forward relatively straightforward amendments 
which will be of practical assistance to the police. 
 
The penalties for the existing offences of ‘Brothel Keeping’ and ‘Living on the 
earnings of prostitution’ in the Criminal Law (Consolidation) (Scotland) Act 
1995 have become outdated and the maximum financial penalty for a 
conviction for these offences does not represent an effective disincentive to 
criminality.  We therefore propose to increase the maximum penalty for these 
offences to 7 years (in line with the equivalent English offences) and an 
unlimited fine.  An increase in these penalties is supported by ACPOS.  
 
Section 134 of the Bill – Occasional licences 
 
Further to the matter being raised at the informal session on 9 February, we 
are grateful for Nigel Don in raising the issue of approvals under our section 
134 provisions in relation to occasional licences.  We are giving this further 
consideration including having discussions with Licensing Board officials to 
the question raised with regards to who approves occasional licences and 
whether additional flexibility is needed.  If following these discussions, there is 
a need to amend legislation we would intend to use this Bill (either at Stage 2 
or 3) in making the necessary changes.  
 
 
I hope this is helpful. 
 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
19 February 2010 
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