
1 

Justice Committee 
 

Legal Aid Issues 
 

Letter from the Cabinet Secretary for Justice to the Convener 
 
I am writing to give you advance notice of changes which are to be made to 
the legal aid regime in consequence of the Lord Advocate’s recent guidelines 
on the right to have a solicitor present during police interviews. Separately, I 
also wish to take this opportunity to correct two factual errors which were 
made during the Committee’s evidence session on 22 June in relation to the 
Criminal Legal Aid (Fees) (Scotland) Amendment (No. 2) Regulations 2010 
(S.S.I. 2010/212). 
 
Changes in consequence of the Lord Advocate’s guidelines 
 
I appreciate that the Committee is concerned about the consequences of the 
Lord Advocate’s recently issued guidelines to chief constables. As you know, 
those guidelines broadly require chief constables to ensure that a person 
being questioned by the police during the initial 6 hour detention period has 
access to a solicitor. As the Minister for Community Safety indicated to the 
Committee on 22 June, the Scottish Government has been giving careful 
consideration to the effect of the guidelines on the legal aid regime and, in 
particular, to the advice and assistance part of that regime. As he said, we are 
currently at a very early stage in implementation. We are closely monitoring 
the possible implications of the guidelines including on the legal aid budget. 
That consideration has, however, led the Government to conclude that one 
adjustment is required as a matter of urgency. 
 
In cases which proceed summarily, the rules of the current legal aid regime 
mean that if a solicitor spends less than 2 hours assisting a client at a police 
station, the fee for that work is subsumed within a fixed payment designed to 
remunerate the solicitor for the whole case. The difficulty is that if the solicitor 
who attended the police station is not the solicitor who goes on to handle the 
case, the solicitor who attended the police station will not be paid for that work 
because his or her fee will be subsumed within the fixed payment paid to the 
solicitor who subsequently took over. 
 
The Government has decided that this problem needs to be resolved in time 
for the Lord Advocate’s guidelines taking effect in relation to summary cases 
on 8th July. It is therefore necessary for the regulations making the required 
amendments to come into force on that date. The Government will lay those 
regulations before the Parliament as soon as possible but, regrettably, there is 
insufficient time to allow the usual 21 days between laying the regulations and 
their coming into force. 
 
The effect of the amending regulations will be to ensure that, in the situation 
described above, the solicitor who undertook the work at the police station will 
be paid for that work despite the case subsequently being passed on to 
another solicitor. Further, because the fixed payment due to the solicitor who 
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deals with the rest of the case is designed to include a fee for the work done 
at the police station, the amending regulations will provide that the fee for that 
work is to be deducted from the fixed payment. 
 
Corrections in relation to the Committee’s meeting on 22 June 
 
I would like to take this opportunity to correct two factual errors which were 
made in the course of the Committee’s evidence session on 22 June in 
respect of the Criminal Legal Aid (Scotland) (Fees) Amendment (No. 2) 
Regulations 2010.   
 
First, during that session James Kelly mentioned that legal aid applications 
had increased by more than 20% in the past year.  To be precise, the 
reported increase of 24% in applications relates to civil legal aid.  In relation to 
criminal legal aid (which is the subject of the instrument that was under 
consideration last week) the increase in applications has been 3.8%. 
 
Second, the Minister advised that the additional cost of the Regulations is to 
be met from the Scottish Legal Aid Board’s budget line. To be clear, the Board 
have an operational budget which is separate from the statutory Scottish 
Legal Aid Fund. It is out of the Fund that the costs of legal aid provision 
(including the costs attributable to the Regulations) are paid.. 
 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
28 June 2010 
 


