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Scottish Parliament 

Forth Crossing Bill Assessor 
Hearing 

Monday 30 August 2010 

 [The Assessor opened the hearing at 09:30] 

Assessor’s Opening Remarks 

The Assessor (Professor Hugh Begg): Good 
morning, ladies and gentlemen, and welcome to 
the first hearing in respect of the consideration of 
objections to the Forth Crossing Bill. 

At this hearing, oral evidence will be taken on 
objections that have been made to the detail of the 
bill. As you know, on 26 May 2010, the Parliament 
debated a motion in the name of the Minister for 
Transport, Infrastructure and Climate Change, 

“That the Parliament agrees to the general principles of the 
Forth Crossing Bill and that the Bill should proceed as a 
Hybrid Bill.” 

The motion was agreed to and, accordingly, the 
bill moved on to the second stage of the bill 
process. 

My name is Hugh Begg and I am the assessor 
appointed by the Scottish Parliamentary Corporate 
Body to consider the written and oral evidence 
brought to the Forth Crossing Bill Committee at 
the first phase of Stage 2 and to report to the 
committee. For the avoidance of doubt, I point out 
that the committee may either accept or reject the 
recommendations contained in my report and can 
take any further action as it sees fit. I also point 
out, again for the avoidance of doubt, that it is then 
for the committee to provide its own report to the 
Parliament. 

I am accompanied today by members of the 
Parliament‟s non-Executive bills unit, who already 
have a considerable amount of preliminary and 
preparatory work for these hearings under their 
belt and are here to assist us all in ensuring that 
the proceedings run smoothly. Anyone with a 
question about administrative or procedural 
matters should in the first instance address it to 
them, not to me. They will be very glad to help. 

I emphasise that the committee‟s strong 
preference is for parties to reach a negotiated 
settlement, thereby removing the need for me to 
make a recommendation and for it, subsequently, 
to arbitrate. I will be looking for the energetic and 
focused assistance of all parties, including the 
promoter Transport Scotland, to ensure that the 
committee‟s wishes in that respect are met. I 
should say that in relation to my part in the 
proceedings it is open to parties to reach that 

settlement at any time before the end of these 
hearings or, indeed, before I make my report. It is 
for the parties to decide whether in their 
circumstances that is a preferable way forward for 
them. 

With those matters out of the way, I turn to 
some domestic matters. There are toilets nearby 
and, if you need to use them, staff can direct you 
to them. If we hear a fire alarm, it is not a drill and 
we should leave the room without delay in an 
orderly fashion, following the signage clearly 
marked in the room. I note that I am furthest away 
from the door, so I will have to be quite careful. All 
mobile telephones, BlackBerry devices and 
laptops should be switched off and remain off for 
the duration of the proceedings, not least because 
they can interfere with the sound equipment. 

As I am keen to make good progress, I propose 
to divide the sitting day into two sessions. The first 
session will run from 9.30 am prompt until about 1 
pm or 1.30 pm, there will be a break of half an 
hour to an hour for lunch and I hope to complete 
the proceedings in this room before 6 pm. Only in 
very exceptional circumstances will we sit beyond 
that time. I am happy to consider short breaks at 
appropriate intervals both for comfort and to 
arrange our papers. Please signal if anything 
urgent crops up. 

Everyone appearing at the hearing has been 
briefed by NEBU on the procedures that will be 
adopted. Although some of those leading evidence 
are extremely experienced—as are many of the 
witnesses who will be called—I must mention 
some aspects of procedure at the hearing.  

First and foremost, the hearing will be based on 
the principles of natural justice, which are 
commonly described as openness, fairness and 
impartiality. 

Each group of objectors, and the promoter, may 
call witnesses to give oral evidence. Such 
evidence is open to cross-examination and the 
witnesses may, if required, be re-examined. I 
would be very much obliged if in the examination 
process matters could be taken at a measured 
pace to assist those providing the transcript of the 
proceedings. 

I have a lot of written evidence before me—
running, I have to say, to many hundreds of 
pages—and there is no need to repeat points that 
have been made in written evidence unless doing 
so is required to answer questions directly. I 
welcome brevity and clarity in both questions and 
answers and ask that the use of jargon and 
technical terms be kept to a minimum. I realise 
that certain technical matters might be discussed 
but I point out that the members of the bill 
committee—and indeed many of the objectors—
are lay persons. Finally on this matter I ask for 
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clear and unambiguous answers, particularly when 
commitments are being made or undertakings 
given. The use of vague language will really not be 
appreciated and will simply delay matters. If a 
simple yes or no will do, that will be enough. 

After all the initial evidence has been presented, 
I will invite the promoter and then the objector to 
make closing statements of up to a maximum of 
five minutes each. I emphasise very firmly that the 
closing statements are an integral and valuable 
part of the proceedings. Indeed, I set great store 
by them. No new points can be raised in those 
statements, which should set out clearly for the 
record and in terms that can be readily understood 
by the members of the committee, the final 
position of the parties and any 
recommendations—if there are any—on how the 
bill should be amended. In that regard, I am happy 
to have a short adjournment of, say, five minutes if 
it will help the parties to collect their thoughts 
before they give their closing submissions, which, 
as I have said, I regard as extremely important. If 
in certain exceptional circumstances I suggest that 
further written evidence is necessary it should be 
sent to NEBU within one working day of the close 
of this hearing. 

Finally, if as a result of the hearing and the 
evidence that is heard the parties consider that 
they can reach a negotiated settlement, thereby 
removing the need for the committee to arbitrate 
on a group of objections, such a route will be open 
to each objector. Should an objector or group of 
objectors wish to withdraw, I encourage them to 
provide that withdrawal in writing to the clerks as 
soon as possible. My report to the committee, 
which must be submitted before the end of 
September, simply cannot be delayed for 
settlements to be negotiated. If negotiated 
settlements are to be reached, that should happen 
as soon as possible. 

I remind everyone that, although this meeting is 
being held in public, it is not a public meeting. I 
therefore ask members of the public and the 
parties directly participating in the proceedings to 
enter and leave the room quickly and quietly to 
ensure that they do not upset anyone who might 
be speaking.  

You will be glad to know that I do not propose to 
make these introductory remarks each day. 
However, copies of what I have just said will be 
made available to each witness appearing at these 
hearings to ensure that they are certain about the 
context within which we are all working. 

With those preliminary matters out of the way, I 
move to the first group of the day. 

Group 25: Society Road 

09:38 

The Assessor: Group 25, which in my notes 
has been called Society Road, comprises 
objections 26, 32 and 90. As the objectors are 
resting on the evidence supplied, there are no 
witnesses for this group. As a result, I ask those 
leading the case for the promoter to introduce 
themselves. It might then be useful if, in relation to 
the general context of the issues raised in the 
objection, the promoter through its witnesses 
could provide the hearing with a short overview to 
set the scene for this hearing and others. 

It would be helpful if the following aspects could 
be covered briefly in that overview: the choice of 
route and the affected roads; the issues around a 
direct link to the M9; the issues around the 
selection and location of the haul road, including 
its location, construction and use; any information 
that can be provided briefly about the construction 
compounds; a description of how traffic modelling 
works, including detail of the software—briefly, if 
you can; traffic flows both during construction and 
once the crossing is operational; and finally, but 
perhaps in a fair amount of detail, recent changes 
made to the code of construction practice relating 
to the role of local authorities and detail of any 
other changes made to the code since the bill was 
introduced. I understand that there have been 
revisions, and I would like to know about them.  

I appreciate that that will be a lot to take in, but I 
propose that the statement that I ask the promoter 
to make be adopted into evidence each day. That 
will assist in setting the scene for many of the 
objections. I also intend to make the statement 
available each day to the groups who appear and 
to the members of the public who attend the 
hearings. 

We come to the promoter. Will you confirm the 
issues that are still in dispute and indicate any 
matters on which I should be updated? First, I turn 
to you, Ms Crawford—I understand that you are 
leading the case. Will you introduce yourself and 
move ahead with the overview? We will then get 
on with agreeing the issues in dispute and any 
matters on which I should be updated. 

Ruth Crawford QC: Good morning, my name is 
Ruth Crawford. I am a Queen‟s counsel practising 
at the Scottish bar, and I am instructed on behalf 
of Transport Scotland, the agency of the Scottish 
ministers, to represent the promoters in respect of 
the objections at this stage to the Forth Crossing 
Bill. 

Sir, I propose initially to invite Mr Lawrence 
Shackman to present the overview that you have 
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described as of assistance to this inquiry, before 
going on to address group 25 and its objections. 

The Assessor: I am obliged. 

Lawrence Shackman (Transport Scotland): 
Good morning. As you mentioned, there are about 
nine key issues that you would like me to run 
through. First is the choice of route and direct link 
to the M9. The process for the development of 
road and bridge projects is outlined in the “Design 
Manual for Roads and Bridges”, which is the 
national standard for road and bridge schemes. 
That is the process that has been followed for the 
Forth replacement crossing—FRC—project.  

The process comes in three stages and results 
in design proposals being developed and 
examined in increasing levels of detail from stage 
1 through to stage 3. In simple terms, stage 1 is 
preliminary, stage 2 is detailed and stage 3 is the 
preferred or proposed scheme. In stage 2 of the 
process, we looked in some detail at two options 
both north and south of the Forth for the route of 
the connecting roads, sifted down from nine 
possible options that were originally identified. 
Reports detailing all the work on the options sifting 
and options developed are available on the 
project‟s website.  

The proposal that we bring forward is option 1 
north and option 1 south. We understand that a 
number of objectors would have preferred option 2 
south, which provided a direct link straight south to 
the M9. That direct link option was not taken 
forward for a number of reasons, including cost, 
environmental impact such as land take, and 
crucially the fact that it did not provide a suitable 
connection for traffic accessing the A90 to and 
from Edinburgh.  

Even if that option were progressed instead of 
our proposals, a junction at the position of the 
current Queensferry junction would still be 
required. In reality, that would result in a large 
increase in traffic on the A904 of up to around 
25,000 vehicles per day travelling east to access 
the A90 at the Echline junction. The option that we 
propose results in a large reduction in traffic along 
that section of the A904 from 15,500 down to 
around 5,500 vehicles per day in the opening year 
of 2017. 

We have done a large body of assessment 
work, all reported in the “Design Manual for Roads 
and Bridges” stage 2 report on the pros and cons 
of the two options, and we have no doubt that the 
chosen route of the southern approach road is the 
right one. 

On the location of the Queensferry junction, 
feedback from public exhibitions in 2009 informed 
further design development of the scheme. That 
resulted in the inclusion of the public transport 
links connecting the Forth road bridge to the A90. 

The inclusion of those public transport links means 
that the Queensferry junction can be moved back 
to its natural location at the point at which the 
approach road and the A904 cross each other to 
the west of South Queensferry. That is the best 
location for the junction and allows for all 
necessary movements, with the added benefit of 
substantially reducing traffic on the A904 east of 
the junction. Additionally, the changes to the 
Queensferry junction allow a solution to be 
engineered that substantially lowers the height of 
the main road by up to 6m as it passes south of 
South Queensferry. 

09:45 

On the selection of the haul road, we 
understand the concerns that people have about 
its location and operation in South Queensferry. 
The location that we have identified for the haul 
road access on to Society Road is the best 
possible location for it to intersect due to the 
topography and geological conditions in the area. 
A number of alternatives have been suggested by 
objectors and, while they may seem to be suitable 
solutions, they often cannot take account of the 
challenging topography and geology in the area.  

The alternatives also result in other issues, such 
as an even greater impact on local communities 
such as those at Linn Mill, or require the loss of 
areas of ancient woodland. Two of the alternatives 
also do not recognise the multiple functions of the 
haul road and its need to access not just Society 
Road but the southern approach road area. In 
essence, if the haul road is moved a substantial 
distance west, it would necessitate a second haul 
road for access to that area of the construction. 
We have specified where it will connect with 
Society Road, and we can also confirm that it will 
not be able to disturb the area of environmental 
mitigation immediately to the east of Linn Mill. That 
area is therefore excluded as a possible location 
for the haul road, a fact that has been welcomed 
by the residents of Linn Mill. 

With regard to the compound locations, most 
people will be aware that three separate 
compound locations have been identified. One is 
situated to the north of the works to junction 1A; 
one is located to the west of the southern 
approach road to the west of South Queensferry, 
which is known as the main compound; and one is 
located on the north side of the Forth to the north-
west of the water treatment works. 

We have welcomed and are appreciative of the 
constructive and helpful co-operation from 
landowners when discussing the locations of the 
construction compounds. In respect of the main 
compound on the south, we have listened to the 
concerns of the local community and have made 
strong representations to the Parliament for the 
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westerly site rather than the original Echline fields 
location. We are pleased to be able to confirm 
that, subject to parliamentary agreement, the main 
compound will be to the west of the southern 
approach road. 

I turn now to traffic modelling and how it works. 
Transport models are used to forecast travel by 
different modes of transport. They represent travel 
between places by road and public transport at 
different times of the day, and modelling is 
undertaken at both strategic level and on a local 
basis. Strategic modelling was undertaken using 
the transport model for Scotland. That model 
forecasts changes in travel mode as well as the 
travel route and, for some trips, changes to 
destination. Future-year growth in travel demand 
is related to land use, which influences how the 
demand for travel will vary in the future. Local 
traffic modelling was undertaken using a more 
detailed local area microsimulation model. That 
was used to test junctions to evaluate the 
performance of design proposals and future-year 
traffic volumes 

Traffic flows during operation have been 
assessed. Once the Forth replacement crossing is 
operational, it is anticipated that the improved 
operational efficiency of the network will attract 
additional traffic through the combined effect of 
traffic rerouting from crossings further up the Forth 
and redistribution of trips to and from newly 
accessible employment opportunities and 
infrastructure. That will lead to an increase of 
around 9,000 trips per day across the bridge and 
around 3,000 more trips per day on the A904 
through the village of Newton in 2017. However, 
there will also be some traffic reductions along the 
A904 to the south of South Queensferry of 
approximately 10,000 vehicles and along the B800 
towards Kirkliston of approximately 2,200 vehicles. 

On traffic flows during construction, we 
recognise that local people are concerned about 
the period of construction, and the code of 
construction practice places restrictions on the 
contractor as to how he may access the works. 
Furthermore, the contract documents detail roads 
and communities that construction vehicles whose 
unladen weight is more than 3 tonnes must avoid. 
They include Kirkliston, Broxburn, Winchburgh, 
South Queensferry, North Queensferry, 
Inverkeithing and Rosyth. The proposed works are 
generally located adjacent to the existing main 
road network. Most construction traffic will 
therefore be able to use the roads to access the 
works site without any significant restrictions. 

The code of construction practice is the 
document that controls the contractor‟s activities 
during construction. Since the bill‟s introduction, 
two revisions have been made to that document, 
the first of which was made at the end of stage 1 

of the bill. The main revisions related to 
consultations with statutory bodies, including the 
local authorities, and consultations with those who 
will be affected by construction works and with the 
public. We have been developing proposals for 
different working groups to provide oversight of 
traffic management, marine works and 
construction noise, and those were included in the 
revision. Also included was a commitment to 
publish information on the project website, 
including the environmental management plan and 
monitoring records. 

The normal working hours for the road 
construction were reduced in line with the 
committee‟s request, and some other changes 
were also made in response to comments from 
various objectors. A second revision was issued in 
draft form last week as we continue to consult with 
statutory bodies and other organisations on the 
revisions. The draft takes further account of 
comments from various objectors and the updated 
version has also been issued to them, with 
correspondence identifying the specific changes 
that have been made in response to their 
objections. A copy of that has also been made 
available on the Parliament and project websites. 

The most significant change in revision 2 is 
modification of the approach to managing 
construction noise, removing the previous 
provisions relating to consent under the Control of 
Pollution Act 1974, and including maximum noise 
levels. Additionally, a number of other changes 
and enhancements have been made to improve 
clarity, including compliance with appropriate best 
practice and achieving the code‟s minimum 
standards, amendments to the public consultation 
section, more references to cyclists in the traffic 
management section, and other minor wording 
changes as a result of objectors‟ concerns. 

With each revision, a schedule of changes has 
been provided to help those who read the 
document to identify the changes that have been 
made. It is intended to finalise the code of 
construction practice following receipt of any 
further comments from consultees and any 
recommendations made by the committee. 

Our proposals include significant enhancements 
to public transport. On the north side of the Forth, 
Ferrytoll park and ride will be improved, while on 
the south side, priority for buses on the B800 and 
dedicated links to the A90 will be included. Those 
will be in addition to the existing Forth road bridge 
as a dedicated public transport corridor. Extra 
facilities will also be provided for running buses on 
the hard shoulder of the M90 north of the Forth. 

There is some confusion about the relationship 
between the public transport strategy and the bill. 
The strategy sits alongside the bill and sets out a 
series of schemes and measures that are 
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designed to encourage travel by modes other than 
private car. Those schemes and measures have 
been discussed with the south east of Scotland 
transport partnership and local authorities during 
the past year, and I believe that there is general 
agreement on the individual schemes. They will 
mainly be implemented once the crossing is open 
to manage the travel demand that will arise from 
future development in and around the Forth. We 
are also working with Fife Council to deliver 
proposals for a park and ride at Halbeath. It is 
clear that the full list of schemes and measures 
can best be realised by working collectively with 
the councils in SEStran, and we propose to hold a 
workshop in November, once the details of the 
spending review are known, to undertake an 
assessment of the prevailing issues and determine 
a pragmatic, prioritised schedule of measures for 
delivery in the immediate, short and medium term. 

In conclusion, we are grateful for the 
constructive and pragmatic approach taken by 
objectors, including landowners. We recognise 
and appreciate the fact that several individuals 
have invested time and effort to meet us and 
discuss their concerns and issues, and that has 
enabled several resolutions to be reached in 
advance of the stage 2 hearings. 

The Assessor: Do you wish to take anything 
further from this witness, Ms Crawford? 

Ruth Crawford: No thank you, sir. 

The Assessor: Thank you for giving such a 
complete statement, Mr Shackman. I have one or 
two questions that arose while you were reading 
your statement, although the issues will no doubt 
be taken up in due course under various particular 
headings. 

You mentioned the alterations under your first 
heading on the main route south of the Forth. On 
the map, and as the crow flies, the obvious 
solution—and it would appear to have been 
obvious to some of the objectors—is simply to 
rearrange the line of the bridge and take it from 
Beamer rock, through the ancient woodland and to 
the west of Newton to meet the M9. Is that a fair 
description of where the objectors are coming 
from? 

Lawrence Shackman: That is one of the 
options, and it was certainly considered as part of 
the Forth replacement crossing study at the 
provisional design stage. 

The Assessor: Can I confirm with you that 
detailed work has been done on that, that the 
proposal has been rejected for good reason, and 
that you can lead me to the area in which I can 
read more about it? 

Lawrence Shackman: That is correct. As I say, 
the option was fully detailed in the Forth 
replacement crossing study. 

The Assessor: I am obliged; thank you. 

On the compound locations, you indicated that 
there has been a change from what some of the 
objectors might have seen on exhibition panels 
and so on. Will you detail what is now your 
preferred location for the main compound? I know 
that you still have to secure the plot. 

Lawrence Shackman: It is now proposed to be 
located to the west of the new route, immediately 
north of the A904. 

The Assessor: That is what I was looking for. It 
will be north of the A904. 

Lawrence Shackman: Yes. 

The Assessor: Who is the landowner there? 

Lawrence Shackman: I cannot remember off 
the top of my head; my apologies. 

The Assessor: Is it Dundas? 

Frazer Henderson (Transport Scotland): It is 
Mrs Bowlby and Dundas estates. 

The Assessor: Thank you. 

I have a question on traffic modelling, which I 
know was considered in some detail at stage 1. 
There are objectors who, while not questioning the 
fundamentals of the model, are interested in the 
finer detail. Has modelling been undertaken on the 
local roads and how has the sensitivity of that 
modelling been taken forward? 

Lawrence Shackman: Traffic modelling is a 
very detailed subject and extensive work has been 
undertaken to predict the traffic flows on the local 
road network, as has been done on the strategic 
road network—as best as it can possibly be done. 
Traffic modelling is not an exact science and there 
is a lot of industry-standard software to calibrate 
modelling, taking as a base existing traffic flows 
that are either measured directly by loops in the 
road or by undertaking traffic counts at key 
strategic junctions and the like. 

The Assessor: No objector that I know of has 
been able to produce a model that disputes 
Transport Scotland‟s model, but they do have 
considerable experience of traffic behaviour in 
Edinburgh and its vicinity, so can you understand 
that they might want to test the modelling against 
their own understanding of traffic behaviour? 

Lawrence Shackman: Yes, it is perfectly 
natural to question the modelling. The modelling 
has been done not just for the opening year of the 
project but up to 2032—well into the future. 
Scenarios modelling future predicted traffic have 
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been undertaken, and we have tried to refer back 
to the existing data as far as we can. 

The Assessor: One of the benefits that the 
modelling sets out to demonstrate is that there will 
be a reduction in what has occasionally been 
called rat-running in certain locations. As a 
technical expert in such matters, are you 
convinced that your conclusions on rat-running are 
sound? 

Lawrence Shackman: One of the fundamental 
strategies that has been developed throughout the 
project has been to incorporate intelligent 
transport systems; no doubt we will hear more 
about those as the assessment goes on. That is a 
much more modern way of managing traffic flows 
by smoothing them out and making the most of the 
existing road network. It includes measures such 
as ramp metering, which is one of the methods 
that will be employed on the South Queensferry 
northbound slip road to filter traffic through to the 
main carriageway and try to prevent rat-running so 
that traffic that is joining the main route will join at 
the most appropriate junction. That will make the 
flow as smooth as possible. 

The Assessor: I do not want to take it too far at 
this stage, but the intelligent transport system will 
encourage people to do things, not determine that 
they will actually do them. Is that a fair comment? 

Lawrence Shackman: People will probably do 
things differently from the way in which they do 
them at the moment and an education programme 
will be needed to tell people about the variable 
speed limits that will be imposed on them as they 
travel through the route corridor. 

The Assessor: Sure, but although objectors 
may understand the behaviour of drivers today, 
they will not necessarily be able to project that 
immediately forward into the future. You are 
hoping that the intelligent transport system will 
change that behaviour, are you not? 

Lawrence Shackman: That is correct. It is not 
unprecedented. There are a couple of examples of 
similar systems in the United Kingdom—around 
the M25, in particular. 

10:00 

The Assessor: I am obliged to you. Let us 
move quickly on to the code of construction 
practice, of which we are on the second revised 
edition—the third edition. May I put it that it is a 
work in progress? 

Lawrence Shackman: It is. The code continues 
to evolve to satisfy the demands that have been 
put in place. 

The Assessor: Is a schedule of the most recent 
changes readily available to me? I do not have 

one to hand, but it may have come to the 
committee clerks. 

Lawrence Shackman: You should have a copy 
of that schedule. We can certainly give you one. 

The Assessor: That is fine. The schedule has 
been passed to me now. Thank you. I will acquaint 
myself with it—probably over lunch. There are one 
or two questions that I would like to ask at this 
point, which may help some of the objectors later 
on. Why is the code of construction practice the 
subject of continuing revision? Why cannot you 
just produce a code of construction practice? 

Lawrence Shackman: As with all documents, 
people interpret things in different ways. Some 
people want the code to be much more specifically 
related to a particular aspect of the scheme, 
instead of being more general in its scope. People 
do not realise that, sitting alongside all the work 
that is being done to promote the bill, we have the 
construction contract, which tends to be even 
more specific about particular geographic points 
along the scheme, and about how and how not to 
carry out certain items of work. A lay person 
coming to a project wants to see the detail, but 
that is not always necessary in order to put their 
points forward to the contractor who is going to 
build the scheme. 

The Assessor: Is it integral to a project of this 
complexity that one moves progressively towards 
greater detail, firming it up as one goes along? 

Lawrence Shackman: Undoubtedly, yes. 

The Assessor: Related to that, why could the 
code of construction practice not simply have been 
transferred from, for instance, the Airdrie to 
Bathgate line project? 

Lawrence Shackman: That is an interesting 
question. 

The Assessor: You will know that it is quite 
close to my heart. 

Lawrence Shackman: To some extent, it is 
down to the geography of the area and the type of 
work that is being undertaken. The Airdrie to 
Bathgate line is a railway; the Forth replacement 
crossing is a big bridge. There are, for example, a 
lot of marine works required by the project that are 
not required by most civil engineering projects, 
and which bring a host of different issues 
regarding noise implications and construction 
activities within the water. 

The Assessor: So, objectors who cited the 
Airdrie to Bathgate project should realise that the 
Forth replacement crossing project is sufficiently 
different—although not entirely different—that the 
code of construction practice was not immediately 
transferable. 
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You may have answered most of this question 
already. Leaving the marine side out of it for the 
moment, are there any sections of the code that 
are markedly different? 

Lawrence Shackman: The sections on 
earthworks handling and the need to protect some 
of the buildings in the area, such as archaeological 
works, are potentially slightly different. The noise 
issues have been well documented, and the 
approach to them is different as well. 

The Assessor: The issue that you probably 
know that I am leading up to is whether there are 
any sections in the code of construction practice in 
which the standards that are to be applied to the 
project are lower than those that were applied to 
the Airdrie to Bathgate project. 

Lawrence Shackman: No. I do not believe that 
there are. 

The Assessor: Are most of the standards either 
the same or higher? 

Lawrence Shackman: Yes. 

The Assessor: Thank you. 

I accept that I have not looked at the second 
revision of the code of construction practice, but I 
have one or two questions that might set the 
scene for us. If you need more time to answer 
them, we could take them up in discussion of 
Society Road. 

At stage 1, the committee was very concerned 
that there should be community engagement. We 
are not going into the process of consultation in 
detail here, obviously. However, one or two of the 
objectors—community councils, in particular—are 
concerned about the part that they could play in 
moving the project on in the manner that you have 
already clearly described. Can you give a quick 
statement on the role of the community councils 
and relate that to how individuals and individual 
organisations would also play their parts? I realise 
that it is a matter of considerable detail, but you 
could perhaps give us the edited highlights. 

Lawrence Shackman: Sure. We have set up, 
or we are going to set up, a community council 
forum in which all the community councils in the 
close vicinity of the scheme—which I believe are 
now listed in the code of construction practice—
will come together as one group on a regular basis 
to discuss specific issues relating to the scheme, 
and will be party to all the activities that go on 
throughout the whole site that affect the 
communities. The whole ethos of the 
communication strategy is to tell people up front 
what is going to happen so that there are no 
surprises. For example, if there is going to be 
blasting on Beamer rock, the local communities 
will be informed of that so that people do not get a 
surprise when they hear a noise at a certain time 

of day. It is all about that kind of thing. The ethos 
of the communication strategy is to provide 
information in advance via a number of different 
mechanisms—whether through the website, 
information leaflets or meetings. 

We are also setting up a contact and education 
centre where individuals such as those to whom 
you have just referred can drop in to speak to 
members of the project team on an ad hoc basis. 
They will also be able to ring them up and, if 
people have a complaint, they will be able to lodge 
it with that facility and their complaint will be dealt 
with in an appropriate manner as timeously as 
possible. There will be a series of mechanisms to 
let people know how the project is moving forward 
and to allow them to give their feedback—positive 
as well as negative—on particular issues. 

The Assessor: I will take up the complaints 
procedure in a moment or two. What you have 
said is very clear, but you are telling me that it is a 
one-way process: you will provide information to 
communities and individuals, which is very 
welcome. However, some objectors are concerned 
that they may wish to make a positive contribution. 
Whether you would regard it as such would be up 
to you. What provision, generally, do you have to 
enable them to be engaged in the process rather 
than simply be informed of how it is going to turn 
out? 

Lawrence Shackman: In a lot of projects, 
positive feedback is a boost to the project. If 
anyone has positive feedback to give, that would 
be welcomed. The same lines of communication 
could be used to supply that to us. 

The other issue that I touched on in terms of the 
title of our contact and education centre is the fact 
that it will educate people. It is a real aim of the 
project to educate people going forward, whether 
they be schoolchildren, university students, the 
Institution of Civil Engineers or whoever. There will 
be an opportunity for them to come to the contact 
and education centre and see displays about how 
the works are progressing—the choice of route 
and that kind of thing—from the early stages of the 
project right through the construction phases. We 
expect to have webcams and to use modern 
technology to help to educate people in that 
respect. 

I guess that the positives would also be 
recorded on the updates to the complaints—if we 
get complaints—to put a more positive spin on 
things to reflect the fact that there has been some 
good as well as bad comments. However, we tend 
to find that more negative comments than positive 
comments get reported. 

The Assessor: I am sure that you would not be 
spinning anything, sir. 

Lawrence Shackman: Absolutely not. 
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The Assessor: To sum up, you are not ruling 
out positive contributions from communities—in so 
far as they see detriment to themselves—or even 
instances where they could offer local knowledge 
that would assist you to make better project. 

Lawrence Shackman: No. If people have local 
knowledge that they think could help us take the 
project forward, it would be much appreciated. 

The Assessor: The basic forum, particularly for 
communities, will be the community forum that you 
are intending to set up. Will it be a two-way 
process? 

Lawrence Shackman: It certainly will. 

The Assessor: The communities will be 
engaged. 

Lawrence Shackman: Yes. 

The Assessor: I am obliged to you. 

I turn to the complaints procedures. Perhaps 
you could help me through the process. Let us say 
that I am somebody who is upset about noise in 
the construction process and I want to complain to 
someone. Will you take me through what would 
happen? 

Lawrence Shackman: The project hotline will 
be manned 24 hours a day, so if a person wanted 
to complain by phone, they would get through to 
someone. They might not get through to someone 
who could deal with their complaint directly, but 
the person to whom they spoke would record the 
complaint and contact someone who could deal 
with it. Say it was late in the evening and some 
work was going on out in the Forth that was noisy 
and someone felt that it was inappropriate or too 
loud. The person on the hotline would contact the 
people responsible for that work to see whether it 
exceeded the allowable noise levels. If it did, they 
would take appropriate action to deal with it. That 
information would be fed back to the person who 
had made the complaint as soon as was 
reasonably practicable. Whether it was at 10 
o‟clock at night or first thing in the morning when 
they made the original phone call, they would 
certainly be contacted within a reasonable period 
of time. 

The Assessor: Within 48 hours? 

Lawrence Shackman: Yes. 

The Assessor: Let us stay on land for the 
moment. How would you establish the fact that 
noise levels had been exceeded? 

Lawrence Shackman: We will put in place 
noise monitoring at various locations throughout 
the site, which would be agreed with the local 
communities. The contractor would have to adhere 
to reasonable monitoring throughout the site to 
ensure that the levels that we have set out in the 

code of construction practice and the 
environmental statement were being adhered to. 

We will have a management plan to try to stave 
off complaints in the first place. A management 
plan is required of the contractor for various 
activities—noise and vibration are certainly one 
element. The contractor has to put  in place a plan 
to manage noise and to ensure that he takes all 
reasonably practicable measures to reduce noise 
to a minimum. 

The Assessor: Okay, but what you need are 
receptors. You will have to keep me right on the 
technical terms. Let us take Society Road as an 
example. I just pulled that one out of the air. I 
understand that there are only two receptors 
there—one at the Fisheries and one at number 89 
or so; I have forgotten the number. Is that 
enough? 

Lawrence Shackman: I would need to talk to 
my noise experts, or get them to tell you the 
answer. 

The Assessor: Let me make a general point. It 
would appear from the objections that I have 
read—this point has been made on numerous 
occasions—that there are simply not enough of 
the receptors. My concern is that although you 
could have a perfectly adequate complaints 
procedure, you would not be able to establish the 
facts, because you just do not have enough pieces 
of kit to enable you to do so. 

Lawrence Shackman: Let me rewind a step. 
There are in operation noise predictions for the 
scheme, which are dependent on the traffic 
modelling to predict the traffic flows through the 
road network at the year of opening and in 
subsequent years. Software and industry-standard 
techniques are used to predict future noise levels. 
Various things fall out on the back of that in 
relation to the mitigation in the scheme, such as 
noise barriers, bunding and so on. 

10:15 

There is also noise during construction, which 
the contractor has to manage. An appropriate 
number of noise-monitoring sites would have to be 
established, which would depend on where the 
contractor was working, and which would be 
maintained at the relevant times of day. They are 
normally tied into the activities that are happening. 

I will use the example of blasting. Blasting in the 
middle of the Forth for the Beamer rock central 
tower foundation might affect noise levels on the 
north side just as much as on the south side, so 
you would need to have noise monitoring at least 
at two locations north and south of the Forth. 
However, additional noise-monitoring locations 
might be required, which would have to be subject 



17  30 AUGUST 2010  18 
 

 

to the specialist activities that the contractor was 
doing. 

The Assessor: I do not want to take this much 
further just now. That is all very helpful. 

However, there appears almost to be continuing 
mistrust emerging from objectors about whether 
there will be sufficient factual evidence available to 
you and to them to establish whether the various 
thresholds have or have not been exceeded. I 
seek your help with this, just for my own 
information. Are these pieces of kit—I imagine that 
there are two or three different types—expensive 
to install? Would they be permanent or temporary. 
What exactly would be the procedure? I want to be 
absolutely clear about this. First, I want to 
establish whether the procedures for making a 
complaint and having it acted upon are in position. 
Secondly, I want to know how one establishes the 
facts of the situation in order to establish whether 
the complaint is exaggerated or based on matters 
of fact. 

Lawrence Shackman: The noise monitoring 
sites can pretty well be permanent or temporary 
and they can be moved around to suit. 

I return to work that was done during the 
ground-investigation works. We put a noise-
monitoring site at the barracks near Society Road. 
There were a couple of occasions on which we 
had complaints and we were able to correlate the 
noise monitoring with events that had happened 
on the ground-investigation barges. It might have 
been that someone was clunking a piece of 
pipework too hard with a metal hammer rather 
than using a plastic hammer. At night, the noise 
from a metal hammer would travel across the 
Forth much more than the noise from a plastic 
hammer. 

There are various activities in which simple 
changes to operations can result in large 
reductions in noise levels. I do not know that I can 
really go into a lot more detail with regard to— 

The Assessor: The point that I am trying to get 
to—because this will crop up time and again—is 
whether there are enough receptors around. 
Perhaps you could help me. Are they costly? It 
seems to me that a number of objections could 
have been removed had the objectors been 
satisfied that the approach that was adopted to 
establish the facts was satisfactory. 

Lawrence Shackman: Are you talking about 
operational noise or construction noise? 

The Assessor: I am talking about all types of 
noise—during the construction period and after the 
project is completed and is fully operational. 

Lawrence Shackman: The cost does not really 
come into play. I think that that is the answer that 
you are looking for. We can put in noise 

monitoring at as many locations as are deemed 
appropriate without going overboard by, if you like, 
covering each road and each house with a 
microphone. The noise monitoring has to be 
proportionate to the work that is being undertaken, 
but there is not really an issue with putting 
monitoring in, as long as it is— 

The Assessor: You need not go any further. I 
would like you to stop right there. 

The cost per receptor, or whatever is the 
appropriate word—you have been very helpful to 
me in that regard; please excuse me as a lay 
person—could easily come out of the £10 million 
or above that had been laid aside for 
compensation. Is that correct? 

Lawrence Shackman: Yes. I think that it could. 

The Assessor: I am obliged to you. 

Would that be true of dust as well? That is a 
harder question, is it not? There is a different 
approach, is there not? 

Lawrence Shackman: There is a different 
approach. Again, we would be very proactive with 
the contractor in getting its dust management plan 
in place so that we would prevent dust problems in 
the first place. 

The Assessor: I understand that. Dust is harder 
to deal with than noise? 

Will you briefly say something about vibration? 

Lawrence Shackman: Vibration is a specialist 
subject as well. Many people think when they 
experience vibration that it will destroy their house, 
but I understand that it takes an awful lot of 
vibration to cause structural damage. As part of 
the process to refine the code of construction 
practice and to try appease some of the objectors, 
we have offered to undertake pre-construction 
surveys of quite a large number of houses. 

The Assessor: Thank you. I appreciate the 
necessary differences of approach to the three 
matters, and that the vast majority of vibration is 
cosmetic. 

Lawrence Shackman: Yes. 

The Assessor: I want to deal with a further 
point, please. Basically, I want to clarify matters in 
my mind. Residual impacts are impacts that would 
remain after mitigation. Am I correct? 

Lawrence Shackman: Yes. 

The Assessor: We have just been talking about 
types of noise, dust and vibration that could be 
residual impacts, and about how one would 
attempt to establish the facts. Would it be possible 
to remove all residual impacts or could some 
residual impacts be left that objectors or even 
people who have not objected might suffer? 
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Lawrence Shackman: I do not think that it is 
possible to remove all residual impacts. A practical 
level of noise mitigation, for example, is proposed 
in the scheme. Typically, noise barriers or noise 
bunds are up to 4m high. There is not normally 
protection or mitigation higher than that because it 
would not fit in the landscape, would be 
structurally out of place or would be inappropriate. 
In some areas where noise levels will increase, 
mitigation will be put in, but there will still be a 
residual impact and we will not be able to get the 
noise level back down to the current level. That is 
just not practical. 

The Assessor: So, such impacts might be 
inconvenient, but they would not amount to being 
a nuisance. I am not talking legalistically; rather, I 
am talking in lay terms. 

Lawrence Shackman: Yes. That would 
generally be the case. 

The Assessor: Thank you very much. 

As you are being so helpful, perhaps you could 
help me with the complaints procedure. If I 
complained to you and we managed to the 
establish the facts, where would that be recorded? 
How would I and the general public know that a 
complaint had been made and what had been 
done about it? 

Lawrence Shackman: We intend to publish 
regularly the number of complaints that have been 
received and how they have been dealt with. I 
think that that will be every week or every month—
I cannot remember exactly. We will certainly 
publish the number of complaints that we have 
received. Obviously, with data protection, we 
would not be able to say who the complaints were 
from, but we will certainly say what types of 
complaint there have been and how they have 
been dealt with. Our aim is to deal with complaints 
as soon as we possibly can. There may be some 
complaints that cannot be dealt with immediately 
but will take time to deal with because of their 
nature, but simple complaints should be dealt with 
promptly. 

The Assessor: The number of complaints will 
be published, and where in general the complaint 
came from, what it was and how it had been dealt 
with will be recorded. Those are the three 
fundamentals. 

Lawrence Shackman: Yes. 

The Assessor: Thank you very much. 

Notwithstanding the education process that you 
have attempted to put in place for some objectors, 
there still appears to be concern about the 
employers‟ representative. Could you clarify the 
position of that person and what they would do in 
the general context of what you have just 
described? 

Lawrence Shackman: The employers‟ 
representative will be employed by Transport 
Scotland to oversee the construction process. He 
will be resident on the site for the project and will 
ensure that the contractor‟s activities comply with 
all the criteria that are set out in the code of 
construction practice, the environmental statement 
and, obviously, the contract documents. He will be 
there to ensure that that happens as construction 
proceeds. 

The Assessor: You are probably going to tell 
me about how he would enforce his advice to the 
contractor if the contractor were to decide that it 
would simply keep going as it had been. 

Lawrence Shackman: There are various 
measures in the contract and, obviously, in law 
that could be used if activities were not being 
undertaken safely. The representative could take 
action or inform the relevant authorities on the 
basis of the construction and design management 
regulations, for example. There is statute in place 
to govern health and safety. That is one example 
among many. Obviously, there are mechanisms in 
the contract to ensure that the contractor does 
what it should do. Payment is an obvious example, 
but various other legal measures can be put in 
place to ensure that the contractor does things. 
The ultimate measure would be suspension of the 
works. 

The Assessor: That would be a pretty 
draconian measure, would it not? If the project 
goes ahead, one would want to proceed with it to 
schedule. Suspending the contract would be 
almost a nuclear option, would it not? 

Lawrence Shackman: Yes. Having said that, I 
think that you realise that the contractor would 
never want to get to that stage. The contractor will 
want to do a good job. The tendering process is 
going on in parallel with the bill process, which is a 
somewhat unique situation for a Transport 
Scotland scheme. Believe me: the two bidding 
parties want 1,000 per cent to build the best bridge 
that they possibly can, and both want to ensure 
that they do so in the most appropriate manner 
possible. We are a team. We and our consultant, 
Jacobs-Arup, have worked as a team through the 
whole preparation side of the project and have 
tried to work as well as we possibly can with all the 
stakeholders and the community councils to 
ensure that the scheme is the most appropriate as 
we go forward. 

We want that approach to continue all the way 
through construction. It is not in anyone‟s interest 
to start to cause ructions as we proceed and to 
cause problems that would be, I guess, highly 
politically sensitive, and would certainly be very 
much in the press. Bad press for a contractor does 
not do its reputation any good, and such press 
would not do our reputation any good. 
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The Assessor: To wrap up, any objector who 
thought that the employers‟ representative was 
coterminus with any person representing the 
contractor would be wrong. Objectors should be 
clear that the employers‟ representative is a 
representative of Transport Scotland who will try to 
keep the contractor to the detail of the contract 
that the organisation had signed up to. Is that 
correct? There should be no confusion in any 
objector‟s mind about that. 

Lawrence Shackman: That is correct. 

The Assessor: Ms Crawford, are there any 
matters that you would like to take up? I notice 
that notes are being passed. 

Ruth Crawford: Yes. Thank you, sir. One or 
two issues arise from your questions to Mr 
Shackman. 

The first issue that I would like to clarify with Mr 
Shackman relates to the mitigation of impacts and 
where there are significant adverse impacts. Am I 
right in understanding that the environmental 
statement sets out where it has not been 
considered possible to mitigate all impacts? 

Lawrence Shackman: That is correct. 

Ruth Crawford: Am I right in understanding that 
those that are assessed in the environmental 
statement as being the most adverse will be 
mitigated as far as is reasonably practical? 

Lawrence Shackman: That, too, is correct. 

10:30 

Ruth Crawford: If we want to find the detail, we 
can look at chapter 24 of the environmental 
statement. 

Lawrence Shackman: That is correct. 

Ruth Crawford: Thank you. 

You were also asked about noise monitoring. As 
we are aware, noise is an important issue both 
during the construction phase and thereafter, 
during the operational phase. Am I right in 
understanding that Transport Scotland has agreed 
with various objectors to place monitors at specific 
locations? 

Lawrence Shackman: That is correct. 

Ruth Crawford: No doubt we will come to those 
as the inquiry progresses. 

Lawrence Shackman: Yes. 

Ruth Crawford: This is perhaps of most 
immediate relevance as far as the current objector 
group is concerned, although it is not directly 
relevant. Am I right in understanding that, during 
the construction phase, monitors will be placed at 
receptors at Linn Mill and Clufflat? 

Lawrence Shackman: That is correct. 

Ruth Crawford: As far as the operational phase 
is concerned, does the noise and vibration policy 
statement have any relevance to allaying any 
concerns that objectors have about the monitoring 
and, thereafter, management of construction 
noise? 

Lawrence Shackman: Yes. It sets out clearly 
what is intended and what the contractor must do. 

Ruth Crawford: Does that statement provide 
for monitoring? 

Lawrence Shackman: It does. 

Ruth Crawford: Can you give us an idea of the 
periods at which that monitoring is to be 
undertaken? 

Lawrence Shackman: Not in detail, but in 
general, it will be done throughout the construction 
period. 

Ruth Crawford: Thereafter, do you understand 
that there will be baseline monitoring post-
construction? 

Lawrence Shackman: Yes. 

Ruth Crawford: Monitoring will be carried out at 
intervals, first after one year and then five years 
after the opening of the scheme. 

Lawrence Shackman: Yes. That is in line with 
the standard practice in the noise regulations. As 
well as monitoring one and five years after 
construction, there will be monitoring after 10 and 
15 years to see what noise levels the operating 
flows have transposed themselves into and 
whether people qualify for insulation or the like in 
the latter years. 

Ruth Crawford: Again in general terms, under 
the noise regulations to which you refer, 
monitoring will be carried out to see whether 
particular properties qualify for noise insulation. 

Lawrence Shackman: That is correct. 

Ruth Crawford: In addition, am I right in 
understanding that the purpose of the noise and 
vibration policy statement in relation to monitoring 
concerns not only the noise regulations but 
whether the noise impacts are within what was 
assessed in the environmental statement? 

Lawrence Shackman: That is correct. 

Ruth Crawford: As far as the environmental 
statement is concerned, various impacts in relation 
to noise have been assessed. 

Lawrence Shackman: Yes. 

Ruth Crawford: What obligations do ministers 
have in relation to the noise impact assessments 
post-construction of the scheme? 
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Lawrence Shackman: Post-construction, we 
get into the monitoring that we have discussed. 
Potentially, if the mitigation has not met the 
requirements of the environmental statement, 
further measures would have to be undertaken or 
compensation paid. 

Ruth Crawford: Thank you. You were asked 
various detailed questions about the code of 
construction practice. With the assessor‟s leave, I 
propose to look at the detail of that in relation to 
group 25 and the use of Society Road. There 
might be another witness who can be of more 
specific assistance to the inquiry. 

The Assessor: I am open to whichever way of 
bringing out the evidence is best. 

Ruth Crawford: Thank you, sir. I have no 
further questions. 

The Assessor: Thank you, Mr Shackman. You 
have been extremely helpful.  

I suggest that we take a five-minute break to 
order our papers. 

10:34 

Hearing suspended. 

10:42 

On resuming— 

The Assessor: Ms Crawford, I think that the 
next thing is for us to agree those matters that are 
still in dispute. 

Ruth Crawford: Indeed, sir. 

The Assessor: Would you like to go first? 

Ruth Crawford: Yes—thank you, sir. 

By way of general introduction to group 25, I 
want to ask Mr Henderson what his understanding 
is of the objections that are still outstanding—
although I think that he is not in the room. 

The Assessor: I tell you what—why do not I 
give my understanding of that and Mr Henderson 
can correct me when he arrives? 

Ruth Crawford: All right. 

The Assessor: Topic number 1 is use of 
Society Road by construction traffic. The second 
topic is the traffic increase on the B924 and the 
impact on access to and the safe crossing of that 
road. The third topic is the proposed route of the 
construction haulage road, including potential 
plans for it to become a permanent road post-
construction. There are certain items under the 
heading “Code of Construction Practice”, which 
include mitigation measures for noise, pollution 
and dust during construction and post-
construction, and construction work hours. I have 

down as topic number 7—we can worry about the 
numbering later—the lack of compensation during 
what will be a prolonged construction phase and 
thereafter. Another topic is the reduction in 
property value and the ability to sell property in the 
future. 

In addition, there are two items that may be 
subsumed elsewhere: the location of the 
construction compound and the fact that its 
proximity to a residential area will result in 
increased levels of noise, vibration, traffic, dust 
and pollution; and the fact that if the haulage road 
is relocated, certain principal works will be 
unnecessary. 

Have I got the right number of issues, more or 
less, Ms Crawford? 

Ruth Crawford: That is my understanding, sir. 

The Assessor: I am obliged. In that case, 
would you care to ask your witnesses any 
questions that would be helpful? 

Ruth Crawford: Thank you, sir. Before I do 
that, I should ask Mr Mackay whether any 
revisions require to be made to the written 
evidence. I understand that it contains one or two 
typographical errors. For the record, it would be as 
well to point those out. 

The Assessor: I am sure that they will be put 
on record. Once that has been done, I will look at 
them carefully. 

Ruth Crawford: Mr Mackay, could you indicate 
where the response to group 25 requires to be 
corrected? 

10:45 

Andy Mackay (Jacobs Arup Joint Venture): 
Yes. The cross-reference in the third bullet point in 
paragraph 12.1.4 should be to section 8 of 
Transport Scotland‟s written evidence, and the 
cross-reference in paragraph 12.2.4 should be to 
section 8.1. 

Ruth Crawford: I realise that the assessor has 
gone through the list of topics as it appears in the 
timetable, but it might be appropriate to look first at 
the code of construction practice because, as the 
assessor indicated in  his questioning of Mr 
Shackman, it contains various recent revisions. It 
would be helpful to identify the most recent 
revisions and to pause for a moment on topics 
such as community engagement and the 
complaints procedure just to see how those 
matters—which are a concern of the Society Road 
group—all work out. 

This area of questioning is directed at Mr 
Mackay, whom I ask to look at the schedule of 
changes, which I think the assessor now has, and 
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to identify where those changes are to be found in 
the revised code of construction practice. 

Andy Mackay: As Mr Shackman said, a 
number of changes were made in revision 2 in 
response to points by objectors. I will run through 
those changes as they appear in the schedule of 
changes in revision 2. 

First, a number of changes have been made to 
the glossary. 

The Assessor: Will you take it quite slowly? 
Otherwise, I will have enough to keep me going for 
several weeks. 

Andy Mackay: A number of definitions have 
been added to the glossary. The first two concern 
pedestrians, non-motorised users and cyclists, 
and relate largely to the provisions of section 4 of 
the code, which covers aspects such as traffic 
management. 

In addition, a definition of “reasonably 
practicable” has been added to the glossary, 
which is quite significant, as it adds to the 
requirement in the bill whereby ministers 

“must do everything which is reasonably practicable in 
order to ensure that the Forth Crossing works ... are carried 
out in accordance with the code”. 

The Assessor: Is such a definition to be found 
elsewhere in law, Ms Crawford, or is its use 
distinctive—“peculiar” is not the right word—to 
Transport Scotland? 

Ruth Crawford: “Reasonably practicable” is a 
phrase that lawyers are well accustomed to. I think 
that the thinking behind the inclusion of a definition 
of it in the glossary—which you will find on page 
viii of the code—was to provide a definition that 
everyone who read the code would know and 
understand. In the context of the Forth crossing 
project, “reasonably practicable” is defined in the 
terms that are set out. The definition no doubt 
draws on past experience in common law and 
legislation. 

The Assessor: I am obliged to you. I can 
understand why such a definition has been 
included, given that there are objectors who are 
concerned about the matter. I will read the 
definition with care. 

Andy Mackay: Moving on to section 1 of the 
code, changes were made to paragraphs 1.2.1 to 
1.2.4 and paragraph 1.4.2 to reflect more precisely 
the requirements of the hybrid bill guidance in 
relation to the code. Those changes are 
particularly relevant to group 25‟s objection, and 
specifically its points that the code should 
recognise that the standards are minimum 
standards and that there should be a requirement 
to follow appropriate best practice. 

The changes to paragraphs 1.7.12 and 1.11.4 
are probably quite relevant. They— 

Ruth Crawford: I am sorry to interrupt you, but 
am I right to understand that a revision has also 
been made at paragraph 1.4.2 of the code that 
might have some resonance for the assessor in 
relation to the phrase “reasonably practicable”? 

Andy Mackay: Yes. The wording in the first line 
of paragraph 1.4.2 was amended to match 
precisely the wording in the Forth Crossing Bill 
about the duty on ministers to do everything that is 

“reasonably practicable to ensure that the residual 
environmental impacts of the construction and operation of 
the Project are in line with those described in the 
Environmental Statement.” 

It is important to draw out at this stage that the 
third paragraph of the definition in the glossary 
says: 

“In doing everything that is reasonably practicable, the 
measures taken by the contractor must relate to the 
contractor‟s proposals.” 

So he has to assess his proposals and take 
reasonably practicable steps to mitigate the 
impacts. The definition continues: 

“If it is reasonable and practicable for the contractor to 
use an alternative method which would result in a lesser 
environmental impact than that identified in the 
Environmental Statement, then the contractor has an 
obligation to do so.” 

Ruth Crawford: I am sorry that I interrupted you 
as we were going through the changes. I think that 
you were going on to talk about paragraph 1.7.12. 

Andy Mackay: Yes, thank you. Paragraph 
1.7.12, and in similar vein, paragraph 1.11.4, 
extend further the role of community councils or 
groups during construction and set out specifically 
that they will have an opportunity to comment on 
the environmental management plan, which will be 
made available. Through the forum that Mr 
Shackman explained earlier, they will also be able 
to suggest matters for consideration by the various 
working groups—the noise working group and the 
traffic management working group being 
particularly relevant. 

The Assessor: Does the use of the term 
“community group” leave a definition problem? 
Community councils were set up under the Local 
Government (Scotland) Act 1973, but a community 
group might be any association of persons who 
come together as a charity or for some other 
reason. Do you feel that the term “community 
group” is sufficiently well defined? I am thinking 
about the progress of the project and how persons 
who have a legitimate right to be heard and who 
try to assist you, as Mr Shackman pointed out, are 
defined. I do not want to get into an argument 
about whether they are a group or about what 
constitutes a group. 
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Andy Mackay: Yes. I am looking in my papers 
for a cross-reference. 

Ruth Crawford: I wonder whether paragraph 
2.2.3 might help. 

Andy Mackay: Yes, thank you. We set out in 
paragraph 2.2.3 that consultation 

“will include regular community engagement through 
established community groups.” 

One of the key principles is that, obviously, we 
want to consult the public on the effects of the 
scheme, which the hybrid bill guidance requires of 
the code. Restricting consultation to just 
community councils, for example, might not pick 
up a complete cross-section of all relevant 
affected parties. We have said that established 
community groups— 

The Assessor: I was trying to be helpful, but I 
do not think that I will try that again. I was going to 
move us on to consider what is an established 
community group, but I think that we will let it go. 

Andy Mackay: Sure. I will move on to section 2 
of the code of practice. We set out in paragraph 
2.2.3 a list of community councils that will be 
consulted during construction. As we state, the list 
includes, but is not limited to, those community 
councils, so others could be added. However, we 
feel that we have captured the key organisations 
in the list.  

Various changes that relate to the complaints 
procedure were made to paragraph 2.3.1. We 
have undertaken to provide a weekly update if a 
complaint is not resolved within 48 hours. For 
example, local authorities would be provided with 
information from the inquiries and complaints 
register and the information from that register 
would be published on the website. 

The Assessor: All those matters remove 
concerns expressed by certain objectors. 

Andy Mackay: Yes. In particular, they address 
specific concerns from objectors in group 25. 

The Assessor: And others. 

Andy Mackay: There is a change to paragraph 
3.4.1, on working hours. The working hours that 
were requested by the committee and agreed to 
by the minister at stage 1 had not been 
transposed properly into the code. We have 
rectified that in the revision. 

The Assessor: Will you explain the difference? 

Andy Mackay: I am talking about the Saturday 
closing time for normal working hours. Saturday 
hours were reduced from a 7 pm finish to a 6 pm 
finish. 

Ruth Crawford: I have a question about start-
up times. Concern was expressed that start-up 

could begin before the working hours period 
began, and that that might not be in line with what 
the committee suggested at stage 1. Can you help 
us with that with reference to the ministerial 
response to the committee‟s comments about 
working hours? 

Andy Mackay: In its report, the committee 
requested that the working hours for the road-
building sections be amended to have an 8 am 
start, with the start-up period running from 8 
o‟clock to half 8. The report went on to state that 
the working hours should be amended to come 
into line with those applied in previous schemes, 
such as the Airdrie to Bathgate scheme, which 
had a start-up period that began before 8 o‟clock, 
and which ran from half 7 to 8.  

In his response to the stage 1 report, the 
minister noted that we would amend the code to 
allow for an 8 am start, but with the start-up period 
beginning in advance of that, in order to be wholly 
consistent with the Airdrie to Bathgate scheme 
that was referred to by the committee. I 
understand that that amendment was accepted by 
the committee in its response to the minister. 

The Assessor: I am being a bit slow here. Does 
the code of construction practice now comply with 
the requirement of the bill committee at stage 1? 

Andy Mackay: Yes, as I understand it. 

The Assessor: Thank you. 

Ruth Crawford: The next change that we must 
identify is at paragraph 3.4.9. 

Andy Mackay: There was a minor change at 
paragraph 3.4.9. Previously, the first sentence 
stated that a specific request was to be made to 
undertake works outside working hours and when 
noise was above the thresholds identified in 
section 5. The requirement in relation to noise 
thresholds has been removed. A specific consent 
process now has to be followed if the contractor 
wants to undertake any construction works outside 
normal working hours. 

There were various other changes to section 3, 
but as they were largely minor changes to the 
wording I do not want to go through them in detail. 

In section 3.8, we have made clarifications in 
relation to living accommodation, which was a 
concern of some objectors. The code now states 
that on-site living accommodation will be 
necessary for any permanent security staff or staff 
who are required to be on site for 24 hours. If 
contractors wish to provide any temporary living 
accommodation outside the site boundary—which 
is outside the code‟s limits—they must consult the 
local authority and the relevant landowner, and 
proceed with the normal planning process for such 
accommodation. 
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11:00 

The Assessor: Would the normal planning 
process include the submission of a planning 
application? 

Andy Mackay: Yes, that is my understanding. 

The Assessor: At that stage an objector could 
object to the application, as an individual or a 
community council. 

Andy Mackay: Yes, that is my understanding. 

Various changes have been made throughout 
section 4, which is on traffic management. The 
changes to paragraphs 4.2.3, 4.3.1 and 4.3.10, 
which mainly concern provision for cyclists or 
other non-motorised users in relation to road 
works, have been made largely in response to an 
objection by the Linlithgow Cycling Action Group. 
Changes that relate to that objection have also 
been made throughout sections 4.5 and 4.6. 

The Assessor: Can we deal with those at the 
next stage, provided that the objector has not 
withdrawn? 

Ruth Crawford: Yes. 

A revision was made to the code of construction 
practice at an earlier stage in relation to traffic 
management around the junction between the 
haul road and Society Road. Is that correct? 

Andy Mackay: Yes, that is correct. In the first 
revision, changes were made at paragraph 4.7.5, 
which sets out that access along Society Road will 
be permitted only in the early stages of the 
construction process that are associated with 
providing the haul road junction on to Society 
Road. Thereafter, access to the main crossing 
construction area will be from the haul road on to 
Society Road, rather than through the town. 

The following paragraphs are also relevant. 
Paragraph 4.7.6 explains that Society Road will be 
widened over a short section to accommodate 
construction and public traffic. Paragraph 4.6.4 
sets out that where there is a site access or a 
crossing of a public road for construction vehicles, 
the contractor will provide traffic management 
measures and design them so as to avoid 
unnecessary delay to vehicles on the public road. 

The Assessor: That meets the specific 
objection too, does it not? I am just going from 
memory. 

Andy Mackay: It is relevant to a number of 
objections: certainly those in group 25, as well as 
those in group 47—which is on Linn Mill—and a 
number of other objections around Clufflat. 

The Assessor: That is helpful. 

Ruth Crawford: The first topic under dispute 
with regard to Society Road is its use by 

construction traffic prior to and after construction 
of the haul road. That objection, as I understand 
from Mr Mackay‟s evidence, has been addressed 
in the code of construction practice, in particular at 
paragraph 4.7.5. 

Andy Mackay: Yes—the amendment at 
paragraph 4.7.5 relates specifically to objectors‟ 
concerns about the use of Society Road by 
construction traffic. 

Ruth Crawford: Thank you. We have looked at 
the earlier revisions, so we will return to the most 
recent revisions, which are in the schedule. We 
are still on section 4. A revision that might be of 
some relevance to the Society Road objection has 
been made at paragraph 4.8.2, in relation to 
monitoring. 

Andy Mackay: Yes. The monitoring 
requirement that was set out in section 4.8 was 
not as clear as some objectors would have wished 
it to be. However, the provisions in section 1.10 
make clear that adequate monitoring must be 
undertaken to enable compliance with the code to 
be demonstrated. 

Section 4.8 sets out some specific additional 
monitoring requirements, and paragraph 4.8.2 
states: 

“The contractor will monitor traffic levels on roads, 
including undertaking monitoring where reasonably 
required by the police or the relevant roads authority, in line 
with the requirements of paragraph 4.8.1”, 

with a focus on monitoring traffic management 
schemes to ensure that their “effectiveness and 
condition” is maintained. 

Ruth Crawford: Section 5, which has been 
fairly heavily revised, addresses noise and 
vibration. We will be considering that topic in 
relation to most of the objections. I am not sure to 
what extent it will be necessary to go into detail 
with regard to this objection, but it would be helpful 
if Mr Mackay identified the manner in which 
section 5 has been altered, because it has been 
altered extensively. 

Andy Mackay: There have been quite a few 
changes to section 5, which Lawrence Shackman 
summarised well in his opening statement. They 
relate largely to the noise management process 
and the fact that there is no longer a restriction to 
prevent local authorities serving notices under the 
Control of Pollution Act 1974; they will still be able 
to do so. 

The changes also relate to the requirements on 
specific consent from local authorities. Local 
authorities will be heavily involved in the noise 
management process through the noise liaison 
group. In previous versions of the code there was 
a requirement for the contractor to seek specific 
consent from the local authority when noise levels 
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were predicted to reach a defined level. The level 
was set at 75dB during the day and there were 
other, lower, noise levels at night. 

Section 5.3 of the code sets out how 
construction works must comply with the 
environmental statement; it is that section that 
limits the construction noise levels. We brought in 
an amendment on local authority consent, so that, 
rather than having a set level of 75dB, specific 
consent from the local authority will be necessary 
if the impact of the noise level will fall above that 
which is defined in the environmental statement. If 
the impact in the statement is only 65dB, consent 
will be required from the local authority when the 
noise reaches that lower level rather than 75dB. 
The amendment on local authority consent is in 
section 5.6. 

The other significant change in section 5 relates 
to maximum noise levels, which are covered in 
section 5.4. We have consulted local authorities 
extensively on that area during the past few 
months. We are continuing to consult them on 
section 5, and on other aspects of construction 
noise management in general. The maximum 
noise levels are set out in section 5.4 in two 
tables: 5.4.1a and 5.4.1b. Those have been 
discussed with local authorities, and we have 
given them a further opportunity to comment on 
the levels. 

Ruth Crawford: I will just interrupt you there, Mr 
Mackay. You indicated that you are consulting 
local authorities on the maximum noise levels in 
section 5.4. Is it possible that section 5.4 will be 
subject to yet further revision? 

Andy Mackay: It may be subject to a further 
revision. We certainly hope, given our previous 
consultation with local authorities on maximum 
noise levels, that there is agreement on the values 
in the tables and on the management process that 
is described in section 5.4, but we await further 
information from councils on their current position. 

Ruth Crawford: If I may, I will go back to 
section 5.2, to try to allay concerns that objectors 
might have. Section 5.2.1 spells out the 
responsibilities of the contractor. 

Andy Mackay: Yes. Section 5.2.1 sets out that 
the contractor will have to undertake the works so 
that the effects are 

“not worse than the residual effects identified in the 
Environmental Statement.” 

That is another example of where one has to read 
back to “reasonably practicable”. If it is reasonably 
practicable for a contractor to use a method that 
results in an impact that is less than that in the 
environmental statement, he will have an 
obligation to do so. 

Ruth Crawford: So far as the contractor is 
concerned, do you see that he is required by 
section 5.2.5 to 

“undertake an assessment of the likely noise and vibration 
levels associated with construction”? 

Andy Mackay: Yes, section 5.2.5 is one of the 
linchpins of the management process and it 
relates to all works undertaken by the contractor 
for which he has to seek specific approval from the 
employer‟s representative by setting out exactly 
how he will undertake the works and by 
forecasting what the noise effects will be and what 
mitigation will be in place. 

The Assessor: Would I be correct in saying that 
that is stronger than in the case of the Airdrie to 
Bathgate rail link? 

Andy Mackay: Yes. 

The Assessor: It is one example of the 
provisions being stronger. 

Andy Mackay: Yes, it is one example. I can 
explain— 

The Assessor: No, I do not want chapter and 
verse. That is fine. 

Ruth Crawford: Is section 5.2.6 also of 
relevance to the assessment process? 

Andy Mackay: Yes. The employer‟s 
representative will not consider the contractor‟s 
assessments on his own. He will take appropriate 
consideration of the views of the noise liaison 
group, which will include the employer‟s 
representative, representatives from the local 
authorities and Scottish Natural Heritage. All those 
parties will review the contractor‟s assessments 
and the methods that they intend to use to 
undertake the works and to mitigate noise. Only 
once the employer‟s representative has 
considered the views of that group will he be able 
to determine whether he can approve the 
contractor‟s methods and allow construction works 
to commence. 

Ruth Crawford: There is a revisal at 5.2.9, 
which we could usefully spend a moment or two 
looking at, relating to disturbance outside normal 
working hours. 

Andy Mackay: Out-of-hours working is 
obviously a concern of a number of objectors. The 
environmental statement sets out the activities that 
will be required to be undertaken out of hours. 
Some works associated with the main crossing will 
certainly be continuous for a period of time. Works 
to demolish a bridge over a road would require to 
be undertaken at night, because it would not be 
practical to undertake them during the day. 

Section 5.2.9 sets out that the contractor will 
have to 
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“limit construction activities which could cause disturbance 
outside normal working hours to a reasonably practicable 
minimum.” 

It goes on to set out that if the employer‟s 
representative allows works to be undertaken 
outside normal working hours, there will have to 
be a specific reason for carrying out those works 
at that time—essentially, they could not be carried 
out during normal working hours. Mr Greer might 
talk to you about that principle in relation to 
construction noise, where the contractor has to 
use the best practicable means to minimise noise 
impacts. Works will be able to be undertaken 
outside normal working hours only if that is 
absolutely necessary. 

11:15 

The Assessor: That covers the one-off 
situation. What about the cumulative effect of a 
series of occurrences that might not reach a 
critical level but are nonetheless rather unfortunate 
for the residents? Is that dealt with elsewhere? 

Andy Mackay: It is not covered in precise detail 
in the code, but the cumulative effect of 
construction of the scheme is considered in the 
environmental statement. Specifically, in relation 
to the noise section, if there is going to be a 
construction impact above one of the threshold 
levels in section 5.3— 

The Assessor: Would it be worth building 
something into section 5.2.9 to that effect? 
Perhaps a cross-reference or something like that. 
It is an issue for a number of objectors. Stop me if 
I am not being helpful. 

Andy Mackay: One of the questions that you 
asked Mr Shackman earlier was why it was not 
possible to write the code first time. This is a good 
example of an issue that is adequately covered in 
the code, but on which further explanation and 
clarification is always helpful. We can look into 
that. 

The Assessor: Please think about it, because 
the two seem to run together, both in your own 
witness statements and in the objections as I have 
read them. It might be helpful to incorporate 
something there to tighten it up a bit. 

Andy Mackay: The changes outwith section 
5—from section 6 onwards—are minor 
amendments to the wording, which I hope will 
address some of the concerns expressed by 
objectors, but I do not think that it is worth going 
through them in detail at this point. 

Ruth Crawford: And they are referred to in the 
schedule, so we can look to the schedule and read 
across ourselves. 

Thank you, Mr Mackay. So far as the code of 
construction practice is concerned, I do not have 

any further questions for you, but perhaps the 
assessor has some further questions. 

The Assessor: I will need a little time to look at 
the code in a bit more detail. I think that we should 
proceed group by group and see if anything crops 
up. This has been an excellent preface, so thank 
you very much. 

Ruth Crawford: The next topic that I propose to 
look at—although, as far as I am concerned, we 
have addressed it—is the use of Society Road by 
construction traffic prior to and after construction 
of the haul road. I submit that that has been 
addressed in the code of construction practice, but 
you may have some further questions on the topic, 
sir. 

The Assessor: It may be that the need for my 
questions has been removed. 

You may cover this issue elsewhere, but for how 
long will the haul road be used? Will it be used 
throughout the six-year period? 

Andy Mackay: Yes. 

Ruth Crawford: I have a follow-up question. 
The haul road might be used for the six-year 
period, but would Society Road be used for the 
six-year period? 

Andy Mackay: Yes. The section of Society 
Road that is within the act limits will be used for 
the entire period, but only to provide access for 
works associated with providing the haul road. 

The Assessor: Thanks. I have nothing more. 

Ruth Crawford: Thank you, sir. 

The next topic that I propose to address with the 
witnesses is the question of the traffic increase on 
the B924 and the impact on access to and safe 
crossing of that road. This requires a witness 
change. 

I wish to ask the witness about the question of 
safe crossing and the relative proximity of the 
school to the works which, albeit referred to in the 
original objection, is also flagged up in the rebuttal 
statement. As I understand the written evidence, 
there will be no danger to safe crossing at this 
particular location from either construction traffic or 
indeed the expected increase in traffic after the 
scheme is completed. Is that right? 

Alan Gillies (Jacobs Arup Joint Venture): 
Yes. There will be a negligible increase in traffic at 
that location. 

Ruth Crawford: Am I right in understanding that 
there are certain criteria for installing a crossing 
such as a pedestrian crossing, depending upon 
the anticipated level of traffic flow? 

Alan Gillies: There are no set criteria for 
determining whether that is necessary. Certain 
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circumstances such as accident rates might 
dictate that, but I do not think that there is a set 
requirement in that respect. 

Ruth Crawford: So, just to be clear, as far as 
your understanding of the traffic flow is concerned, 
there is in your opinion no requirement for a 
pedestrian crossing. 

Alan Gillies: That is right. 

Ruth Crawford: I have no further questions. 

The Assessor: You have relied fairly heavily on 
traffic modelling to reach your conclusions, have 
you not? 

Alan Duff (Jacobs Arup Joint Venture): Yes, 
we have. 

The Assessor: Have you been to the site? 

Alan Duff: Yes. 

The Assessor: Have you tried to drive round it? 

Alan Duff: Yes, I have driven round South 
Queensferry. 

The Assessor: And what do you say to those 
objectors who have said that it is rather difficult to 
see what pedestrians or cyclists are doing or might 
be about to do in that vicinity? You know the 
sentence in the objection that I am thinking of. 

Alan Duff: I suppose my response is in terms of 
the changes in traffic that will come about as a 
result of the bridge‟s construction—or rather its 
completion, which is where I am coming from. 
There will be very little change in the traffic 
regime. There might be an existing or perceived 
problem, but my submission is that conditions will 
not change significantly as a result of the 
construction of the Forth replacement crossing. 

The Assessor: So the position is that objectors 
cannot look for an improvement in a particular 
unfortunate and unhappy situation at the moment 
simply on the back of the building of the project. Is 
that correct? 

Alan Duff: Yes. 

The Assessor: Will there be any increase in 
traffic at all? 

Alan Duff: There will be no increase in traffic on 
Society Road as a result of the bridge coming in, 
but what will change will be the way in which the 
major road network is accessed from South 
Queensferry, with people switching from Kirkliston 
Road to Bo‟ness Road. With regard to the section 
about which this objector group is concerned, 
people might turn right rather than left when they 
come out of Society Road and Hopetoun Road. 

The Assessor: So there will be some detriment 
to an already unfortunate situation. 

Alan Duff: I am not sure— 

The Assessor: I am not suggesting that there 
has been an accident there, but is it a place where 
an accident is waiting to happen? 

Alan Duff: Given that the locals have concerns 
in that respect and that there is a school crossing 
patrol, I presume that the City of Edinburgh 
Council, which is the roads authority, must 
perceive there to be something. I suppose that I 
am saying that I do not believe that anything that 
happens as a result of this project will substantially 
change the position. 

The Assessor: I understand your position. The 
objector has mentioned a particular figure for the 
remedy that they are seeking. Do you subscribe to 
that figure? They have mentioned £50,000. I am 
no expert on these matters. Is that in the 
appropriate ball park? 

Alan Duff: It is some time since I was involved 
in a signalised pedestrian crossing, but I think that 
£50,000 is a reasonable amount to assume. It 
sounds of the right order of magnitude. 

The Assessor: Thank you. I have no further 
questions. Ms Crawford? 

Ruth Crawford: I have no follow-up questions, 
sir. 

The Assessor: Thank you. We can go on to the 
next topic. 

Ruth Crawford: The next topic that I propose to 
look at is the proposed route of the haulage road 
and the suggestion that it become a permanent 
road after construction. 

The Assessor: Thank you, Ms Crawford. 
Whenever you are ready. 

Ruth Crawford: Thank you, sir. 

We have all looked at the written evidence that 
the promoter has submitted. I ask Mike Glover to 
explain briefly why the route that has been 
identified is considered the best route for the haul 
road. 

Mike Glover (Transport Scotland): We looked 
at a number of options for the haul road. The 
objective of the haul route is to join the A904 traffic 
to the southern foreshore. We have to do that 
because we will have to construct a series of 
construction pieces going out from the south shore 
northwards. The route will also provide, as a 
minimum, what I would call operative access to 
the main crossing works. The A904 is the conduit 
for traffic and people to get to the work site, so we 
need a route from the A904 down to the foreshore. 
We looked at the various options from west of Linn 
Mill all the way along to the Clufflats. If you take 
that journey, you will find that a number of features 
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hit you in the face. Lawrence Shackman picked 
that up. 

The Assessor: It is the topography. 

Mike Glover: It is the topography and the 
geology, and overlaid on that are the communities 
themselves. Linn Mill is quite a dispersed 
community. Some of the potential routes that have 
been discussed would infringe on the community, 
and there are some environmentally sensitive 
areas. When you go along and look at the range of 
opportunities, you soon alight on what is, 
unfortunately for the residents of the Clufflats, the 
best solution. Why is that the best solution? Well, 
the land is currently used for agricultural purposes 
and not for residential or industrial purposes, so 
the access speaks for itself in terms of its 
appropriateness. 

The other thing about that location is that the 
length of the haul road helps with what we call 
gradients. That is one reason why the topography 
in many of the other locations is not appropriate. I 
believe that the objector raised the possibility of a 
haul route well to the west of Linn Mill. We 
submitted a response on whether we could 
physically build a road in that location. The answer 
is that it would be technically possible to put a 
road there, but the geometry and the construction 
of the road would mean that it would be difficult to 
operate. There would be a lot of hairpin bends. I 
refer you to the plan, where you can see that for 
yourself. The road would also have an enormous 
environmental impact. I always try to move away 
from saying that things are not possible, but that 
route is very close to the threshold of not being 
possible in any shape or form. That is why we 
have taken the route that we have taken with the 
haul road. 

11:30 

Having said that, we recognise that there are 
implications and impacts, and we have committed 
to a number of what I would call mitigations in that 
situation—they do not remove the situation but 
they mitigate it. Those are a combination of 
erecting 3m-high hoardings adjacent to the 
Clufflats and the lodge and ensuring that the road 
is tarmacked for approximately 200m back from 
where it joins Society Road. 

The Assessor: Tarmacking a haul road would 
be quite unusual, would it not? 

Mike Glover: It is unusual, and it should not be 
taken as an implication that the road would be 
adopted permanently. One of the most important 
things to note about our road geometry is that it 
does not conform to any adoptable standards. In 
our area, even though we have taken quite a long 
route for the road in order to overcome the 
topography, the gradients are still quite severe. 

One of the reasons why we want to put tarmac on 
it is to ensure that there is a durable surface on 
which to run traffic. That will also help with issues 
such as drainage and dust. 

Those are the primary mitigations that we have 
tried to introduce for that particular location. I 
cannot wish the situation away. 

Ruth Crawford: Am I right in understanding that 
the effects of the haul road at the location that you 
propose are assessed in the environmental 
statement? 

Mike Glover: They are addressed, yes. 

Ruth Crawford: I wonder whether it might be 
appropriate to look at this in connection with the 
location of the construction compound. As we 
know, the primary assessment in the 
environmental statement was of the location of the 
construction compound to the east. However, we 
have heard this morning that the desire is to have 
it to the west. 

Mike Glover: That is correct. 

Ruth Crawford: When it was thought that the 
construction compound should be to the east, 
what access was envisaged from the east down to 
the shore? Was it similar to or different from what 
is now proposed? 

Mike Glover: It was a very similar parallel to the 
works, but on the east side rather than the west 
side. 

Ruth Crawford: A moment ago, you mentioned 
the haul road being tarmacked and suggested that 
it might be considered to be a permanent road. 
Can you indicate Transport Scotland‟s position as 
far as the permanency or otherwise of the haul 
road is concerned? 

Lawrence Shackman: We have no plans to 
make the haul road into a permanent road. 

Ruth Crawford: Once the works are completed, 
what is to happen to the haul road? 

Lawrence Shackman: The haul road would be 
removed and the land returned pretty much to 
what it is as the moment. 

Ruth Crawford: Sir, I have no further questions 
in chief. 

The Assessor: My understanding is that the bill 
simply does not allow for the haul road to be 
retained. Is that correct? 

Lawrence Shackman: That is correct as far as 
I know. 

The Assessor: Thank you. I have here a letter, 
which is dated 4 June 2010 and addressed to Mr 
Frazer Henderson. It is among the documents that 
have been provided to me from Hopetoun House. 
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People at Hopetoun can think what they like, but I 
would like your comment. The letter states: 

“We note your comments regarding a permanent road 
through the Echline fields and welcome your commitment 
to work with City of Edinburgh Council to achieve this.” 

Have they just misunderstood the position? 

Lawrence Shackman: The City of Edinburgh 
Council may have different aspirations for the 
area—Hopetoun House certainly does, regarding 
access to the house. That is an issue for them to 
take forward if they want to progress with any 
access through that area in the future. 

The Assessor: I understand that, Mr 
Shackman, but in the letter, Hopetoun House says 
that it welcomes  

“your commitment to work with”  

the  

“council”.  

You do not have such a commitment. 

Lawrence Shackman: We do not. 

The Assessor: So I should not be misled by 
that statement, which comes from Hopetoun. I just 
wanted to clarify that and make sure that I am 
clear in my own mind. Thank you—that is all. 

Ruth Crawford: Sir, I have no questions in re-
examination. I propose to go to the next topic—
which I think requires Mr Shackman and Mr 
Glover—which is construction working hours, 
although I suspect that we covered that to a 
greater or lesser extent when we discussed the 
code of construction practice. 

The Assessor: If you feel that I have all the 
evidence that I need, I am content. There was 
some problem at the back of my mind as to what 
the bill committee said, and I am sure that I can 
clarify that, but I got one answer to a question, 
which is that the code of construction practice now 
conforms precisely with what if not the bill 
committee then certainly the minister has said. Is 
that correct? 

Ruth Crawford: That is my understanding. If 
you wish the matter to be clarified, that is the next 
topic that I propose to address: construction 
working hours. If not, I propose to move on to 
another topic, as I think that we have already 
addressed construction working hours. 

The Assessor: I do not think that there is any 
need to go any further into construction working 
hours. 

Ruth Crawford: The next topic that I propose to 
address requires a slight witness change. It relates 
to the mitigation measures for noise pollution and 
dust both during construction and post-
construction. 

We have already had a look at the revisals to 
the code of construction practice in relation to the 
understandable concern that the objectors have 
about mitigation for noise pollution and dust. My 
first question might be best addressed by Mr 
Greer. Will he explain to the inquiry the 
management process that is in place to minimise 
noise and how that might be linked to the question 
of monitoring? 

Richard Greer (Jacobs Arup Joint Venture): 
Good morning. There were questions from the 
assessor earlier about noise monitoring. Clearly, 
noise monitoring is critical in ensuring that the 
project complies with its commitments, but 
ensuring compliance is only one part of the 
process. As Mr Mackay suggested in his evidence, 
it is just as important, if not perhaps more so, to 
plan. 

The code of construction practice has always 
had at its heart the need for the contractor to 
integrate the planning of the works, the writing of 
the method statement, the selecting of the plant 
and the identification of what working hours are 
required to complete the work practicably and 
safely, and to ensure that noise and vibration 
minimisation in so far as is reasonably practicable 
is included in that planning process. 

The commitment is to undertake assessments, 
and the code of construction practice identifies the 
key components of those assessments in 
paragraph 5.3.10. They are to identify in 
submissions the activities that will be covered—
the method statement and the equipment to be 
used—and the best practicable means to be 
employed to minimise noise and vibration. As Mr 
Mackay said, if there is a quieter form of 
equipment or method available than the one 
assumed in the environmental statement, the legal 
obligation is to use it if that is reasonable and 
practicable.  

Critically, the components include undertaking 
assessments on construction noise and vibration 
predictions, using industry-standard 
methodologies and data that are available, tested, 
proven on many infrastructure projects and 
published by the Government. Other components 
are to confirm that the works comply and are no 
worse than the residual impacts and effects 
reported in the environmental statement, and to 
bring forward whatever mitigation is necessary to 
ensure that that happens.  

I emphasise that this is not about enabling the 
noise levels for the works to build up to the  levels 
identified as the assessment categories for day, 
evening and night. The overriding requirement is 
to employ the best practicable means to keep the 
levels quieter than the levels in the environmental 
statement wherever it is practicable, safe and 
reasonable to do so. Critically, at that stage, 
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proposals are to be brought forward for noise and 
vibration monitoring, so that appropriate and 
necessary monitoring that is specific to the 
particular activities is undertaken to ensure that 
the noise and vibration levels identified in the 
assessment are adhered to or complied with 
during the works. 

I will make two further points, if I may. Mr 
Mackay highlighted that in assessing those 
assessments, the employer‟s representative will 
do that open book—if I may put it that way—as 
part of the noise liaison group. They will seek the 
local knowledge and input of the senior 
environmental health practitioners joined to the 
local authorities. That is also linked to the noise 
and vibration management plan, which will set out 
the overall hierarchy for controlling noise and 
vibration, the content of which is identified in 
section 5.5 of the code of construction practice. 
That information will  be not only shared with the 
noise liaison group but made a matter of public 
record through the website. 

The last part is identifying which monitoring 
locations are necessary to demonstrate the 
compliance of a particular activity and agreeing 
that with the local authorities. I draw to your 
attention some recent changes that were made in 
section 5.9 of the latest draft of the code of 
construction practice. At section 5.9.4 we make it 
clear that the key element is to plan right, avoid 
surprises and get the controls in place. Therefore, 
as each new section of work, having been 
approved, gets to site and starts, the most 
important thing is to have attended monitoring 
undertaken by competent officials, shadowed by 
the local authorities, if they feel that that is 
appropriate, and to ensure that, during the early 
stages, monitoring is undertaken to ensure that 
the predicted noise and vibration levels are the 
levels that are being achieved on site. We hope 
that the monitoring will demonstrate that the actual 
levels are lower than the predicted levels, but they 
should at least be no worse than the levels 
predicted or permitted through the assessment 
approved by the employer‟s representative. If 
higher levels were to be identified at that stage, 
that would trigger a review process and a need for 
improvement. 

After that monitoring is undertaken in the early 
stages to ensure that the works have gone to 
ground correctly and that the levels are what they 
should be, as approved and agreed, the 
monitoring will then move on to longer-term, 
probably non-attended, continuous monitoring at a 
large number of locations—there is little doubt 
about that. The equipment will be monitored 
probably by wireless means and there will be 
reporting to a reviewer on a daily basis—or more 
regularly—within the contractor‟s site 
management. That will flag up—on a 

precautionary basis—whether levels are starting to 
get close to any of the thresholds set by the 
approved assessment. 

I hoped to convey there the importance of 
planning and monitoring, to ensure that the 
planning has been successful and that any further 
corrective activities that are necessary are 
identified. 

Ruth Crawford: If I understand you correctly, 
the end is to ensure that the impacts are no worse 
than those that have been assessed, and one of 
the means of achieving that is monitoring. 

Richard Greer: Indeed. The commitment in 
section 66 of the bill that the environmental impact 
will be no worse than the residual impacts and 
effects in the environmental statement is brought 
forward in the code of construction practice. 
Planning to ensure that the impact is no worse 
than the residual impacts is critical. Monitoring to 
provide a further safeguard is also important. 

The Assessor: I have noted that you suggested 
that the mitigation would be even greater than that 
in the environmental statement, because you 
would be applying the best practicable means. 

Richard Greer: That is absolutely correct. 

The Assessor: Sorry, Ms Crawford, but I think 
that your witness was understating his position. 

Richard Greer: That is helpful, sir. The 
environmental statement is clear that it is a 
reasonably foreseeable worst case—as it must be 
at this stage—and the commitment to use best 
practicable means therefore means that it is 
always for the contractor, as it brings forward its 
proposals, to find better and hopefully quieter 
ways to do things. 

11:45 

The Assessor: Now I know what “best 
practicable” means, from the definition that you 
are incorporating. 

Ruth Crawford: It is “reasonably practicable”. 

The Assessor: Indeed. 

Ruth Crawford: I would welcome a bit more 
explanation, Mr Greer, of one more matter in 
relation to the post-construction phase. We know 
that, without mitigation, Society Road will receive a 
significant adverse noise effect. Some mitigation is 
proposed, but the conclusion is that that will not 
remove the significant increase in noise that has 
been forecast, particularly for properties on the 
south side of Society Road post-construction. Is 
that right? Can anything more be done to mitigate 
what has already been assessed as a significant 
adverse effect? 
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Richard Greer: Everything that you have just 
described is as it is reported in the environmental 
statement, and it is an unfortunate consequence of 
the project, but it is unavoidable. The project has 
set out a noise and vibration policy, which can be 
found at appendix 16.2 of the environmental 
statement. Mirroring the approach to construction 
is the need to undertake all best practical means 
to minimise operational noise. As the project 
design was developed and assessed as part of the 
environmental statement, mitigation was 
developed. 

In Society Road and the neighbouring areas in 
Clufflat Brae, there will be a substantial series of 
noise barriers on the east side of the South 
Queensferry barrier. The road will have to pass 
through a very substantial cutting to go under the 
new South Queensferry junction. That physical 
cutting is a strong barrier that will protect the 
south-western part of South Queensferry. As the 
road comes to the surface, there will be a 4m-high 
barrier, which will be part bund with a barrier on 
top of it. That is a substantial construction and it 
has been tested by my colleagues on the 
landscape side for visual intrusion and 
constructability. From that false cutting, as it were, 
we progress on to the viaduct approach to the 
main crossing. The screens that will be 
constructed on either side of that viaduct to reduce 
wind loading on passing vehicles—to enable 
heavy goods vehicles and the like to use the 
bridge on windy days—will be made solid to 
generate a 2.8m-high noise barrier on the viaduct. 
Therefore, a substantial amount of mitigation has 
been built into the scheme.  

Nonetheless, because the area is reasonably 
quiet at the moment, despite the benefit of that 
mitigation, it is a matter of fact that there will be an 
unmitigable effect on the western side of South 
Queensferry, including Society Road. 

Ruth Crawford: I would now like to look at the 
question of vibration in a bit more detail than we 
did with Mr Mackay. I understand that revisions 
relative to vibration have been made to the code of 
construction practice. 

The Assessor: Could I come in here? 

Ruth Crawford: Sorry, sir. 

The Assessor: Not at all. It is all part of the 
package. I just want to ask something before I 
forget. There are residual problems with noise that 
cannot be mitigated away. What course of action 
is open to those persons in Society Road following 
that? Can they apply for compensation? 

Richard Greer: Indeed, there are two elements. 
The first is, obviously, to check and challenge 
what we have proposed, and that has been part of 
the process and the consultation leading up to it. 
We have looked at a range of options to see 

whether we could do better but, unfortunately, we 
have not been able to find anything that will do 
better. You are absolutely right that there is then 
the Land Compensation Act 1973, which says that 
if it can be demonstrated that noise is one of those 
physical agents that might generate a reduction in 
property value, compensation can be sought. 

The Assessor: I am sure that we will move on 
to that, but I wanted to get it on the record here. 
People are clearly concerned about it and that is 
the logical link, is it not? 

Richard Greer: Although it is clearly not 
comfortable news for the residents on the western 
side of Society Road, one of the key benefits of 
the project is that it will de-traffic the A90 so that 
residents on the east side of Society Road will 
experience a noise reduction. 

The Assessor: The principle was dealt with at 
stage 1. Thanks. 

Ruth Crawford: What effect might a low-noise 
road surface have at the location? 

Richard Greer: A low-noise road surface is a 
fundamental part of the committed mitigation for 
the scheme. Depending on the type of road 
surface that is used, it may provide a reduction of 
up to 3.5dB, which is a noticeable benefit. 

Ruth Crawford: Has that been considered in 
your assessment of the reported adverse effect? 

Richard Greer: Indeed, it has. Yes. 

Ruth Crawford: I was going to ask you about 
vibration, Mr Greer, but some changes have been 
made to the code of construction practice that may 
go some way towards allaying concerns about the 
monitoring of vibration and the processes of 
managing it—is that correct? 

Richard Greer: Managing vibration is entirely 
aligned with managing noise. Therefore, the 
contractor will go through the same planning and 
monitoring process that I described earlier to 
ensure both that vibration will not give rise to 
significant disturbance of people, in terms of 
feelable vibration, and that vibration will not give 
rise to any risk of damage to buildings. Although, 
in the environmental statement, we have 
confirmed that we see absolutely no risk of 
vibration giving rise to any risk to any property, a 
commitment has nonetheless been made to 
undertake condition surveys of the properties in 
the area around Clufflat in advance of the works. 

Ruth Crawford: Let us return to the topic of 
noise and compensation. Would the Noise 
Insulation (Scotland) Regulations 1975 have any 
relevance? 

Richard Greer: Noise insulation regulation 
certainly applies to the scheme as it does to any 
new or altered road. Within the environmental 
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statement, there is an advanced assessment to 
identify those properties that we think are likely to 
qualify for noise insulation. Those properties 
around Society Road and the north of South 
Queensferry are all benefiting from significant 
noise mitigation as I described earlier; therefore, 
the prediction suggests that they will not qualify for 
noise insulation. However, that will be qualified by 
mandatory assessment, which will be undertaken, 
as is normal, immediately around the road being 
opened in 2016. 

Ruth Crawford: The next topic relating to 
impacts and mitigation measures concerns dust 
and air pollution. The witness who can deal with 
those matters is Mr Bull, who set out the likely 
impact in the written evidence for the promoter. I 
have no questions in relation to construction dust 
and air pollution, and I do not think that any 
significant revisions have been made to the code 
of construction practice relative to dust and air 
pollution, but the assessor may have questions to 
ask about that as well as about vibration. 

The Assessor: No, I am content with what has 
been said on vibration. I got the picture there. This 
is really to complete my education. Dust seems to 
be a difficult thing to deal with—not only to 
measure, but to take appropriate action on. For 
that reason, a considerable range of actions are 
incorporated within the code of construction 
practice. Can we agree on that? 

Michael Bull (Jacobs Arup Joint Venture): 
That is correct.  

The Assessor: If my memory serves me 
correctly, there are areas within the environmental 
statement—by areas I mean locations—where it is 
stated that there are residual effects of dust. Is 
that correct? If so, are those effects numerous? 
Can you tell me how the residents might get 
further mitigation or compensation or how they 
might make a complaint? 

Michael Bull: Almost by definition, a mitigation 
measure is not 100 per cent effective. That is 
certainly the case for dust-suppression measures. 
I am sure that you have read the environmental 
statement thoroughly, but I will just point out that, 
generally, dust suppression is done by water 
spray, enclosure of the source or removal of the 
source. The surfacing of the haul road is a 
significant dust-suppression measure. The haul 
road will produce rather less than 10 per cent of 
the dust that a normal haul road produces, simply 
because the surface will not be anywhere near as 
dusty or friable as that of an unsurfaced haul road. 

At the end of the day, dust suppression 
measures are at best probably about 90 per cent 
effective, which means that there is a residual 
level of dust. Therefore, where dust-producing 
activities are very close to properties—of the order 

of tens of metres and probably a maximum of 30m 
away—there is the potential, when dusty 
processes go on, for noticeable dust to be 
produced at the receptors. The environmental 
statement predicts that that will be a medium level 
of impact. In my view, that is a level that should 
not generally cause what would be considered to 
be a statutory nuisance, but there would be 
noticeable soiling of surfaces on occasions, so 
there will be an impact on the residents. 

Two types of monitoring can be carried out and 
are widely used these days on major construction 
projects. There are two types of monitoring 
because there are two types of dust. With 
construction dust, people are predominantly 
worried about deposits on surfaces and what they 
perceive as soiling of their surfaces near 
construction activities. There are various devices 
that measure dust deposition or dust soiling. They 
are flat surfaces on which the rate of dust 
deposition is measured, simply by leaving the 
surface out for a length of time, washing it and 
then seeing how much solid material is collected. 
Indeed, the most common device is an upside 
down Frisbee, which is used because it is a very 
aerodynamic structure that does not disturb the 
wind flow. That is frequently applied. 

The problem with deposition measurements as 
a dust management measure is that, because the 
amount of material that is collected is small, the 
gauge has to be left out for a long period. 
Generally, that is a four-week period. As a dust 
management measure to find out what is going on 
immediately, that is of little value. The method is of 
value to find out whether there has been a 
cumulative problem, as it picks up cumulative 
effects. Therefore, as a dust management 
measure, I do not recommend dust deposition 
gauges, but they are useful to find out what has 
happened generally in an area. 

The other method, which is more useful as a 
dust management measure, is to look at the 
concentrations of particulate matter suspended in 
the atmosphere. The assessor talked earlier about 
the number of devices that are required. Typically, 
all that is needed for dust is a monitor upwind of 
the construction activity and a monitor downwind, 
because the aim is to find out what the 
construction activity is adding to the atmosphere. 
Natural levels of dust in the atmosphere can vary 
considerably, so it is necessary to know what is 
added to the background as a result of the activity. 
A relatively limited number of devices around the 
construction activity—about four—is usually 
sufficient to identify whether there is a dust issue 
associated with an activity. That has to be done in 
association with wind speed and direction 
monitoring, to understand where the contribution is 
likely to have come from. 
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That method can be used as a management 
measure but, frankly, the most effective 
management measure is regular visual inspection 
of what is going on. If there is going to be a dust 
problem as a result of a process, it is extremely 
likely that it will be possible to see the dust that is 
raised by that process. Therefore, a good dust 
control programme will include regular inspection 
and walk-around surveys by a responsible person, 
who will simply look to see which processes are 
dusty and apply mitigation as soon as possible. 

There is mitigation in almost all cases, as 
spraying water on to surfaces or into the 
atmosphere is a very effective way of reducing 
dust impacts. As with noise, management and 
thinking about things in advance, particularly about 
the location of activities, is a good way of reducing 
dust impacts. There will be no choice with some 
activities, but where activities such as mixing dusty 
materials—many slurries and cements start off 
with dusty materials—are going to take place can 
be carefully considered. 

12:00 

General construction dust plans can provide a 
general set of measures, but when people know 
exactly what they are going to do at a particular 
location, they can have a dust management plan 
for it that identifies locations and specific activities. 
There are, in effect, two levels of dust plans. One 
is the code of construction practice, which outlines 
an extensive range of dust management 
measures that could and will be applied where 
appropriate—that means where the activity is 
taking place and is likely to disrupt a receptor. 
When people are further into a project and know 
the exact construction methods, they can design 
further mitigation measures that are specific to that 
project. 

The Assessor: Thank you very much. I have 
not heard anything quite as lucid for a long while. 

I would like to go back to one point. I have read 
the word “medium” in the environmental 
statement; in other areas, I look for the term “non-
significant”. The word “medium” in respect of dust 
means that it will not be a statutory nuisance. Is 
that correct? 

Michael Bull: Yes. Unfortunately, a statutory 
nuisance is very hard to predict. I am sure that you 
are aware that whether dust, odours or gaseous 
materials are a statutory nuisance is entirely the 
opinion of the environmental health officer 
concerned. My view is that a medium-level impact 
is not a statutory nuisance for the project. 

The Assessor: That is most helpful. Thank you 
very much. 

Does Ms Crawford have any questions? 

Ruth Crawford: I have no further questions, but 
would like to conclude the general topic of noise 
pollution and dust impacts. I should clarify with the 
witnesses that assessment of the impacts has 
taken into account not only the use of Society 
Road during construction and post-construction 
and the change in traffic flows, but the use of the 
haul road and the location of the construction 
compound to both east and west. 

Lawrence Shackman: That is correct. 

Ruth Crawford: I have no further questions, sir. 

The Assessor: I thank you all. 

Shall we go to topic 7 in the timetable? 

Ruth Crawford: Topics 7 and 8 are probably 
linked, so we could deal with them together. 

The Assessor: I am much obliged. 

Ruth Crawford: Topics 7 and 8 are the related 
issues of lack of compensation during construction 
and thereafter and the reduction in property value 
and ability to sell property in the future. The 
promoter has set out in its written evidence the 
compensation provisions that would be available 
to those affected. It is fair to say that there are a 
number of statutory provisions that will have been 
read about in the inquiry. I have no further 
questions relating to the topics, sir, but you may 
have. 

The Assessor: I think that everything that I 
wanted to ask about was dealt with under the 
noise heading. I struggle with compensation, but I 
am sure that I will know a little bit more about it by 
the end of the inquiry. I have no questions for Mr 
Henderson. 

Ruth Crawford: Actually, sir, now that I have 
thought about it for a moment, there is one 
question that I think I should ask. There is a theme 
running through group 25—and indeed others—to 
the effect that the objectors should in some way 
have specific provision for compensation other 
than through the legislation that has built up over 
the past 100 years or so. I would welcome some 
comment from a witness as to whether it would be 
appropriate to have a separate compensation 
provision written in to the bill. 

Frazer Henderson: I do not think that that 
would be appropriate, for the following reasons. 
The objectors are subject to the same procedural 
rules, the same safeguards and the same 
requirements regarding compensation as apply 
generally. A separate provision would therefore 
put other parties at a disadvantage. The 
construction that we are taking forward will be in 
accordance with the requirements of the bill, the 
environmental statement, the code of construction 
practice and other applicable statutory and 
regulatory controls. The bill and those controls are 
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expected to mitigate, reduce and control 
disturbance to occupiers of adjacent properties 
and they are quite comprehensive, as we have 
already discussed this morning. In short, my 
answer is no. 

Ruth Crawford: Thank you. 

The Assessor: Ms Crawford, do you want to go 
ahead with topics 9 and 10, or do you think that 
they have been covered already? 

Ruth Crawford: My opinion, sir, is that they 
have been dealt with under a number of the topics 
that we have already covered. 

The Assessor: I am happy that topic 10 has 
been covered. Let me just think about topic 9. Yes, 
we have dealt with that in so far as I now 
understand that the promoter is looking to change 
the location of the construction compound from 
where the Society Road objectors thought that it 
was going to be when they wrote their statement. 
Is that fair? 

Ruth Crawford: I think that the intention to 
change the compound has been there for some 
time. Indeed, it is mentioned in the environmental 
statement. It might be worth while to clarify that 
with a witness. I suspect that either Mr Shackman 
or Mr Glover would be the most appropriate 
witness to ask about that.  

The Assessor: I do not think that it is critical, 
but a clarification might be helpful. 

Ruth Crawford: Thank you. Perhaps Mr 
Shackman or Mr Glover could explain when it was 
considered appropriate to look at relocating the 
construction compound. 

Lawrence Shackman: The original proposal 
was for the compound to be in Echline fields, 
principally because that land is owned by the 
Scottish ministers, but taking cognisance of the 
thoughts of the local community, we tried to move 
the compound to the other side of the main 
carriageway, as I outlined earlier. That came 
about, I guess, in the middle of 2009. The 
environmental statement was modified to reflect 
the fact that the preferred location for the 
compound was to be on the west side of the 
approach road and not on the east side. That is in 
the environmental statement that was submitted 
as part of the bill documentation in November. I do 
not know what the objector is trying to detail, to be 
honest, because that has always been in the 
environmental statement as published. 

The Assessor: I do not think that we can take 
the matter much further, Ms Crawford. 

Ruth Crawford: No. To try to square the circle 
on the question of the construction compound, as I 
understand it, there was initially an objection from 
group 8, who own the land to the west on which it 

is intended to put the construction compound. Is 
that correct? 

Lawrence Shackman: I believe so, yes. 

Ruth Crawford: As I understand it, they have 
now withdrawn their objection, which was to the 
land acquisition. 

Lawrence Shackman: Yes. I should clarify that 
the land on which the construction compound is to 
be sited will be reinstated once the construction 
compound is taken away at the end of the 
construction of the project. 

Ruth Crawford: Thank you. 

The Assessor: I am afraid that we will have to 
pick at this just a little. Has Dundas formally 
withdrawn its objection? 

Andy Mackay: Yes. It is not on the timetable 
that was issued for this week and next week. 

The Assessor: We will check that out. It is not a 
big issue. 

Ruth Crawford: That completes the evidence 
for the promoter on group 25. 

The Assessor: Thank you. I suppose that the 
time has come for your closing submissions. I am 
more than happy to have a little break while you 
collect together your papers. When would you like 
to make your closing submissions? 

Ruth Crawford: In five minutes. 

The Assessor: Thank you very much. We will 
take a short break. 

12:11 

Hearing suspended. 

12:18 

On resuming— 

The Assessor: May I have your closing 
submissions, Ms Crawford? I remind you that you 
have five minutes or thereby. 

Ruth Crawford: Okay, sir. I will be less than 
five minutes. 

The Assessor: I am obliged to you. 

Ruth Crawford: Group 25 is a group of 
objections that relates to residents in and around 
Society Road. We have heard from the witnesses 
for the promoter evidence that has explained the 
proposed route of the haul road from the 
construction compound down to the junction with 
Society Road, and we have heard evidence on the 
preferred location for that construction compound, 
which we now know it is hoped can be to the west 
rather than to the east. It has been explained—in 
my submission, in clear terms—why the objectors‟ 
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proposed alternative route for the haul road is not 
practicable in comparison with the preferred route, 
and why the alternative route would give rise to 
additional environmental impacts. The primary 
difficulty with the alternative route related to 
geology and topography but, as mentioned in my 
submission, one should also not lose sight of the 
additional environmental impacts—namely, to the 
woodland—which can be found mentioned in the 
written evidence. It should be noted that the 
environmental statement has assessed and 
reported the impacts of the suggested haul route 
and the preferred compound site to the west. 
Written evidence on those impacts has been 
submitted, and has been amplified by the oral 
evidence that we have heard today. 

A crucial element of the process of mitigating 
the impacts is built into the bill itself, and through 
the code of construction practice. The crucial 
sections in the bill commence at section 66 in part 
9; sections 67 and 68 are also relevant and 
important. A key theme of the environmental 
impact is noted in section 66 and is repeated in 
the code of construction practice. 

Section 66 states: 

“Ministers must do everything which is reasonably 
practicable in order to ensure that the environmental impact 
of the construction and operation of the Forth Crossing 
works is not worse than the residual impact identified in the 
environmental statement.” 

Section 67 states: 

“Ministers must do everything which is reasonably 
practicable in order to ensure that the 

Forth Crossing works— 

(a) are carried out in accordance with the code of 
construction practice, and 

(b) operate in accordance with the noise and vibration 
policy.” 

Amendment of the code of construction practice 
and the noise and vibration policy is possible, and 
section 68 of the bill provides that ministers may 
amend either of those documents, although if they 
do so the amendment 

“must not reduce the standards of mitigation and protection 
provided for” 

in the particular document that is being amended. 

The code of construction practice has, as we 
have seen, been subject to at least two revisions 
and, as has been explained, may be subject to 
further revisions. Several revisions have been 
made that take into account objections from group 
25, as well as from other groups. The relevant 
revisions concern traffic management at the 
junction between the proposed haul road and 
Society Road, and the use of Society Road by 
construction traffic. On the latter topic, there will be 
no use of Society Road—other than on a very 

short section—by construction traffic after the haul 
road has been constructed. 

On the topic of the haul road, I remind the 
hearing that the ministers may not do anything 
other than return the road and reinstate it to the 
condition that it was in prior to its acquisition. That 
should, it is hoped, allay group 25‟s concerns 
about the haul road becoming permanent. 

There are important amendments and revisions 
to the code of construction practice that relate to 
mitigation and management of noise and vibration 
and of dust and air pollution, and we spent some 
time looking at those. Noise and vibration are 
covered in section 5 of the code of construction 
practice, and it may be recalled that the witnesses 
indicated that the control measures that are in 
place for noise were greater than those that were 
in the code of construction practice for the Airdrie 
to Bathgate rail project. 

It is evident that stringent controls on vibration 
and dust are in place. We can, no doubt, spend a 
lot of time on the technical detail of dust control, 
but one telling piece of evidence is that rather than 
using complicated monitoring devices, one should 
simply use one‟s eyes, and thereafter employ the 
mitigation measures—principally dampening 
measures, as I understand it—to mitigate any dust 
nuisance from the works. 

The other topic about which the objectors are 
concerned is traffic increase on the B924. It is fair 
to say that a small increase has been predicted, 
following the traffic-flow assessments that were 
carried out. However, it is—in the expert opinion of 
the witnesses—not considered that that increase 
will give rise to a safety concern that would require 
a pedestrian crossing. It is recognised that there 
may be difficulties along that road due to sight 
lines and other such issues but, as the witnesses 
made clear, those difficulties have always been 
present and will not be worsened as a result of the 
scheme. Therefore, no mitigation is proposed in 
relation to that existing problem. 

Finally, I will briefly address compensation and 
reduction in property values. Once again, the 
written evidence clearly sets out the compensation 
provisions that are available to those who fall 
under the criteria that entitle them to 
compensation. Group 25 and others have 
suggested that it would be appropriate to introduce 
bespoke compensation provisions for the Forth 
crossing project. Mr Henderson gave evidence as 
to why, in his opinion, it would not be appropriate 
to introduce specific compensation provisions in 
relation to this particular road infrastructure 
project. That evidence was clear and convincing. 
The compensation provisions that are in place 
under Scots law are more than sufficient to deal 
with the losses that may arise with regard to any 
affected owners in group 25. 
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The promoters have carefully considered the 
objections that group 25 has raised and have, 
where appropriate, revised the code of 
construction practice to address those concerns. 
For the reasons that the witnesses have given, I 
submit that, because revisions have been made to 
the code and further commitments have been 
detailed in the written evidence, the objections 
should not result in a recommendation that the bill 
should not proceed. 

The Assessor: That concludes the proceedings 
in relation to group 25. Accordingly, we will move 
on to group 9; my understanding is that group 4—
Mr David Arthur—has withdrawn. We will take a 
short break. 

12:28 

Hearing suspended. 

12:35 

On resuming— 

Group 9: Seymour and 
Johnstone 

The Assessor: I say just as a preliminary that 
there has been a request from the clerks for a 
scale drawing map when we discuss fine site-
specific matters so that I can follow exactly what 
the witnesses are saying, which is particularly 
important in this case. I have enough information 
in front of me to enable me to handle it, but it 
would be helpful to have such a map in future. 
There is a precedent from three previous bills; I 
am not asking for something unusual. 

Ruth Crawford: I paused simply because I am 
not sure that it is possible to produce such a map 
immediately, sir. 

The Assessor: That is very kind. I am sure that 
we have enough information in front of us to be 
able to proceed. Lunch time is bearing down on 
us. 

Ruth Crawford: Thank you, sir. 

This is group 9 and the topic in dispute is the 
compulsory purchase of the land that has been 
given the number 1428 on sheet number L14. The 
first witness whom I would like to examine in that 
regard is Mr Henderson. It is explained in the 
written evidence that there is an intended change 
to the extent of the land. Will Mr Henderson 
explain to the inquiry the extent of the change? 

Frazer Henderson: The original objection was 
to the compulsory purchase of the entirety of the 
land owned by the individuals. After reviewing their 
objection we determined that we could reduce the 
extent of plot 1428 and notified the objectors 
accordingly. The objectors maintain their dispute 
with us despite the reduction in the compulsory 
purchase of land. Explanation of the nature of the 
land would be best handled by Mr Lancaster, our 
landscape architect. 

The Assessor: Good afternoon, Mr Lancaster. 

Mark Lancaster (Jacobs Arup Joint Venture): 
Good afternoon. The piece of land in question is 
partly scrub. There is an access track from the lay-
by on the southbound A90. It runs parallel at the 
bottom of an embankment, below the lay-by. I do 
not know how easy it is to see from the plan 
exactly where the lay-by is, but you can see plot 
1428— 

The Assessor: I have visited the site, but I do 
not have the exact detail of the promoter‟s current 
position. However, if you carry on I will be able to 
follow you. 
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Mark Lancaster: Okay. The compulsory 
purchase involves land for landscape mitigation, 
namely mixed woodland planting, which is 
proposed to help to integrate the scheme with the 
surrounding landscape to help to offset the loss of 
woodland elsewhere. In particular, quite a lot of 
woodland will be removed in the same landscape 
character area—Ferry Hills. There is also a 
biodiversity benefit from providing that planting. If 
you refer to the environmental statement, you can 
see the extent of the woodland at figure 12.4B, 
which shows that it is confined to the area that is 
mostly taken up by the access track that provides 
access to the land in question. It does not extend 
a huge distance into the land. 

The Assessor: How much land will be left to 
the objectors? I understand that the land is the 
residual of a farm that previously was quite 
substantial. When the Forth road bridge was built 
in 1964, land was compulsorily purchased and this 
is the residual. What are we looking at here? 

Mark Lancaster: I am afraid that I do not have 
the figures. 

The Assessor: I am just trying to get a feel for 
what will be left. The objectors provided a written 
statement saying that they had some sentimental 
attachment to this particular land, but they did not 
indicate what other attachment they had, and they 
are not here to help me. 

Frazer Henderson: That is quite right. The land 
was part of a farm—the rest of the farm was 
consumed by the original Forth road bridge works. 
We originally required 3,671m2 to undertake 
improvements to the road, to have working space 
to facilitate construction of the works and for 
environmental mitigation. We received the 
objectors‟ response to our original proposal, and 
our intention now is to reduce the amount of land 
to approximately half of that which was originally 
envisaged. 

The Assessor: So they will be left with 1,800m2 
of ground. 

Frazer Henderson: Approximately. 

The Assessor: And the land is required for 
landscape mitigation and biodiversity and to offset 
loss elsewhere. 

Frazer Henderson: That is correct. 

It might be helpful, sir, if I advise that we are 
also going to provide them with a right of access 
over land so that they may access the remaining 
part of their land, which we do not intend to 
compulsorily purchase. That right of access will be 
limited to pedestrians and cyclists. Apologies for 
pre-empting you. 

The Assessor: Not at all. And equestrians, if 
that is their wish. I am content with that. Thank you 
very much. 

Ms Crawford, do you have anything else to bring 
up? 

Ruth Crawford: Yes, sir. The objection raises 
another aspect that I do not think has been 
properly picked up in the response, relating to the 
contention that the site concerned is part of a site 
of special scientific interest. I think that Mr Gilchrist 
can help us on that point. 

Pete Gilchrist (Jacobs Arup Joint Venture): 
Yes, we have a plan—I am not sure whether you 
have a copy of it. 

The Assessor: No—that is the sort of thing that 
I am looking for. 

Pete Gilchrist: We can certainly provide it. The 
plan clearly indicates the position of plot 1428 in 
relation to the Ferry Hills SSSI boundary—it is 
clearly outside that boundary. 

The Assessor: Did the promoter offer to 
purchase the entire plot? 

Frazer Henderson: Yes. 

The Assessor: Is that offer still open? 

Frazer Henderson: Yes. 

The Assessor: So it is really up to the objectors 
to decide where they go from here, is it not? 

Frazer Henderson: Yes. We would be happy 
either way—whether it is half the plot or the 
entirety of the plot. 

The Assessor: I notice that the ladies—whom I 
understand to be sisters—did not want to attend 
the hearing. Are you in consultation with them in 
any other way? 

Frazer Henderson: We have had 
communication from the ladies, the last one being 
on 24 June, when they stated that they were clear 
that they were going to maintain their objection 
and acknowledged that we had made an offer of 
compulsorily purchasing only part of the property. 

The Assessor: I am obliged to hear that. That 
is about as far as you can go at this stage. They 
have drawn a line underneath it. 

Frazer Henderson: Yes, sir. 

The Assessor: Will you be contacting them? 

Frazer Henderson: We will contact them at the 
end of the hearings, in the light of your report. 

The Assessor: Would you be interested in 
writing to them before I make my report? Once I 
make my report, a bit of a line will be drawn, will it 
not? 
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Frazer Henderson: We will write to them before 
then to see whether there is any change in their 
views. 

The Assessor: I think that the bill committee 
would appreciate that. 

Frazer Henderson: We will do so. 

The Assessor: The bill committee prefers not to 
arbitrate unless it has to. 

Do we need submissions? 

Ruth Crawford: I do not think so, sir. 

The Assessor: Thank you. If there is nothing 
else, we can draw group 9 to a close. There is 
nothing else before lunch. Let us meet again at 2 
o‟clock. 

12:45 

Hearing suspended. 

14:00 

On resuming— 

Group 6: Kirklands Park 
Gardens/Crescent 

The Assessor: Good afternoon, everyone. 
Welcome to the second session of our first day. 
The next groups on the programme are groups 6 
and 34. Who is representing groups 6 and 34? 

Rod McCrae (McCrae & McCrae): Carl 
Howman and Mr Bill Imrie are the two 
representatives. My name is Rod McCrae. I will 
cross-examine them and Transport Scotland‟s 
representatives. 

The Assessor: Is Ruth Crawford representing 
the promoter? 

Ruth Crawford: Yes. I am Ruth Crawford, 
Queen‟s counsel, representing the promoter. I 
wonder whether—I am sorry. Carry on. 

The Assessor: Do you want a small 
intermission? 

Ruth Crawford: No. I just wanted to clarify 
whether Mr McCrae is representing both groups 6 
and 34. However, looking at the objectors‟ names, 
I believe that that is correct. 

Rod McCrae: That is correct. 

The Assessor: We will take the groups 
separately, however. Is there anything on which I 
need to be updated from the promoter‟s point of 
view? 

Ruth Crawford: There is not, as far as the 
promoter is concerned. However, the first issue 
that requires to be addressed relates to the topics 
that are still in dispute between group 6 and the 
promoter. Concerning the number of rebuttals that 
have been submitted, there is some confusion in 
the mind of the promoter regarding the precise 
extent of the topics in dispute. 

The Assessor: I see. Let us turn to Mr McCrae, 
then. We are dealing only with group 6. I ask you 
for your understanding of the matters that are in 
dispute. 

Rod McCrae: The first item is the sound 
barrier—its specification and length. The second 
item is working hours and what constitutes an 
emergency. The objectors are seeking further 
clarification of what an emergency is to try to 
contain the work within the specified contract 
times. Those are the two main points that are 
outstanding, on which our clients require more 
clarification. 

The Assessor: Does that help you, Ms 
Crawford? 
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Ruth Crawford: That is helpful. It is not entirely 
consistent with the rebuttal, but I am in a position 
to deal with both topics. 

The Assessor: I, too, have papers that suggest 
that the situation is not exactly as you indicated, 
Mr McCrae, in which the sound attenuation 
barriers are noted as no longer being in dispute. 
You want to revise that position. 

Rod McCrae: Yes. We had lodged an objection 
ourselves— 

The Assessor: Who are “we”? 

Rod McCrae: “We” are McCrae & McCrae, 
surveyors, on behalf of our clients. Carl Howman, 
on behalf of the group, was told that a sound 
attenuation barrier was going to be offered, but no 
specification of any nature was given for it. The 
objectors are seeking clarification on that point. 

The Assessor: Rather than go into a discussion 
about past events, let us take the here and now. 
The first issue is the sound barrier, which is 
related to noise pollution. In relation to the working 
hours, what is in dispute is very limited. The 
objectors are simply asking for clarification from 
the promoter about what amounts to an 
emergency. Is that correct? 

Carl Howman: Yes, that is correct. 

The Assessor: We will accept—as, I 
understand, Ms Crawford does—that those are the 
two items in dispute. Through your witness, can 
you give us a brief statement of where you stand 
on the sound barrier? 

Rod McCrae: I ask my witness to point out what 
has been offered, and we can take it from there. 

Carl Howman: We have been offered different 
lengths of sound barrier, ranging from nothing to 
what we asked for—the length that covers the 
back of Kirkliston, where we stay. I was verbally 
offered that on the telephone, just over a week 
ago. A couple of days later, however, I received a 
message to say that that offer was withdrawn, and 
that the sound barrier would be only 250m, 
covering Kirklands Park Grove. Our objection is 
that the barrier ought to cover the whole length: 
about another 150m to the bridge over the B9080. 
That would cover the housing estate. A minimum 
of 70 houses would be affected by the noise from 
the road. 

The Assessor: You live in a group of houses 
located on the west side of Kirkliston, adjacent to 
intended works under the bill. Is that correct? 

Carl Howman: Exactly—that is right. 

The Assessor: How do you want the bill to be 
amended? 

Carl Howman: We want the bill to be amended 
to show that the sound attenuation barrier will 
cover the length of the works, from Kirklands Park 
Grove to the B9080. We were told— 

The Assessor: Never mind what you were told; 
tell me what you want, and we will get to the 
matter that way. You want a length of 150m. Is 
that correct? 

Carl Howman: We want approximately 150m 
more fence than is being proposed. 

The Assessor: Is it the same type of acoustic 
barrier as would be provided for others in the 
vicinity? 

Carl Howman: It is exactly the same. It would 
just be a continuation of that barrier to cover all 
our houses, as we could be exposed for quite a 
while. 

The Assessor: As far as item 1 is concerned, is 
the matter sufficiently clear for your witnesses, Ms 
Crawford? 

Ruth Crawford: Could you bear with me for a 
moment? 

I wonder whether I might ask a few questions in 
cross-examination. Having heard what Mr 
Howman has to say, I wonder whether it would be 
more appropriate for me to lead my witnesses first. 
I think that we have got a bit out of sync in terms 
of procedure. 

The Assessor: I must admit that I leapt ahead, 
and it occurred to me that you might be better 
taking the route that you have suggested. Let us 
do it that way. 

Ruth Crawford: May I reserve my position on 
asking Mr Howman questions in cross-
examination? 

The Assessor: Of course. 

Ruth Crawford: Thank you. 

The witnesses on this topic will be Mr Greer and 
Mr Henderson. I think that my first general 
question is most appropriately directed to Mr 
Henderson. Will you address the question of what 
has or has not been offered to the objectors in 
group 6? 

Frazer Henderson: What has been offered to 
group 6 is a 2.5m high barrier running 
approximately 250m north of the building extent of 
the sports centre at Kirkliston and beyond 
Kirklands Park Grove—approximately 250m north 
from the northern extent of the sports centre, 
alongside the M9 spur. 

Ruth Crawford: Why has that been offered? Is 
it by way of mitigation? 
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Frazer Henderson: It is, indeed, by way of 
mitigation. We believe that there is a good chance 
that the residences at Kirklands Park Grove would 
be eligible for part 1 compensation claims under 
the Land Compensation (Scotland) Act 1973 and 
we have offered the barrier in lieu of 
compensation. If we put the barrier in first, there 
will be no requirement for compensation as the 
barrier is likely to result in a discernible difference 
of about 4dB. 

Ruth Crawford: As far as the assessment of 
noise impact in the environmental statement is 
concerned, will the promoter explain what 
assessment was made of the extent of the noise 
impact? 

Richard Greer: The environmental statement 
looks at noise that would exist without the scheme, 
which is called the “Do-Minimum scenario”, in the 
year of opening in 2017. Based on traffic 
projections and taking account of the new works to 
be brought about by the scheme, it looks at what 
the noise levels would be in 2017 with the scheme 
in place. It also looks at the worst foreseeable 
case in 2032, allowing for 15 years of traffic 
growth. In accordance with best practice, those 
predictions with and without the scheme are then 
compared to look at the noise change. 

The guidance in the “Design Manual for Roads 
and Bridges”, which is standard best practice for 
the assessment of major infrastructure projects, 
states that there is a perceptible difference to 
anybody who is exposed to a noise change of 
3dB. That is advised as being the point at which 
there is a sufficient change to warrant 
consideration of mitigation, assuming that such 
mitigation is practical in terms of safety, buildability 
and other matters such as landscape design. 

As we discussed in our evidence this morning, 
the environmental statement covers an 
unmitigated scheme and a mitigated scheme. If 
we look at figure 16.14 in the environmental 
statement, which covers noise change, we see 
that there are three parts, called a, b and c, that 
cover from the northern part across the river and 
into the south, and figure 16.14c— 

The Assessor: Excuse my interrupting you. Am 
I correct in thinking that the objectors should be 
well aware of that? It was part of the exhibition 
panels that were put up, was it not? There is no 
need to look at the environmental statement for 
that piece of information. 

Richard Greer: Yes. It has also been in the 
written submissions from the promoter, both in the 
response to the original objection from last 
January, I think, and in the more detailed written 
submission that was presented in, probably, June. 

The Assessor: I am obliged to you. So—this is 
not new information. 

Richard Greer: Indeed. 

The assessment identified that the change on 
the western side of Kirkliston will be less than 3dB, 
so the fundamental criterion that would trigger the 
need to consider mitigation has not been met. 

Having reviewed the environmental statement, 
the objectors also raised in dialogue one of the 
appendices to chapter 16, on the noise 
measurements. The noise measurements have 
been taken to calibrate the model, but there will 
always be a small difference between what is 
measured and what is predicted. However, it has 
been highlighted that, at Kirklands Park Grove, 
which is at the very western edge of the Kirkliston 
community, the levels are teetering around the 
edge of the noise insulation trigger value. Hence, 
as Mr Henderson said earlier, as a precautionary 
route, rather than run the risk of a qualification 
being found in six years, when the mandatory 
assessment is undertaken to look at noise 
insulation, it was decided to provide the mitigation 
now by way of a barrier, rather than noise 
insulation, which will protect gardens and the like, 
as well as rooms inside properties. 

14:15 

An assessment was undertaken to identify the 
length of barrier that is required to provide a 
meaningful benefit to the properties on Kirklands 
Park Grove. That gave rise to the proposal for a 
barrier of the height and length that Mr Henderson 
identified a short while ago. It is to be a 250m long 
barrier, 2.5m in height, running northwards on the 
eastern side of the M9 spur. It will start at about 
the northern point of the community sports hall 
and will run some metres on either side of 
Kirklands Park Grove. 

The barrier will provide benefits for properties 
that are slightly further east, on Kirklands Park 
Gardens, and others that are adjacent to Kirklands 
Park Street. However, those properties will 
actually benefit more from absorption by the soft 
ground—the grass—between the road and the 
properties. I am afraid that it is an unfortunate fact 
that the further away one gets from a noise barrier, 
the less effective it becomes. The sports hall also 
provides a degree of screening. We therefore 
found that extending the barrier further south 
would not provide a significant benefit to the 
properties further south, adjacent to Kirklands 
Park Street. Also, the risk criteria for noise 
insulation are not met at those properties. 

Ruth Crawford: Thank you, Mr Greer. I was 
going to ask why the barrier should not be 
extended, but you have explained that. As I 
understand it, in short, there would be no 
significant benefit to the affected properties. To 
follow that up, am I right in understanding that, in 
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the noise assessment process and exercise that 
you carried out, you found that the properties that 
are covered by group 6 are already subject to an 
amount of noise pollution? 

Richard Greer: That is correct. The M9 spur 
has already been constructed and operates. The 
road traffic on it clearly generates a degree of 
noise. 

Ruth Crawford: You have explained that there 
will be an increase in noise as a result of the 
scheme, although it will be within the limits that 
trigger mitigation, albeit that, at the extremes, the 
level might be up to the noise insulation triggers. 

Richard Greer: In absolute noise level terms, 
that is correct, but only for the properties that are 
closest to the road. Kirklands Park Grove, at its 
westernmost point, is very much closer to the M9 
spur than are any of the other properties that are 
adjacent to Kirklands Park Street. 

Ruth Crawford: You have explained why, from 
a noise perspective, extending the sound 
attenuation barrier would have no benefit. Are 
there any other reasons why the promoter does 
not propose to extend the sound attenuation 
barrier? 

Richard Greer: There are engineering safety 
reasons, to do with the need to maintain visibility 
splays. The barrier would be built adjacent to the 
southbound carriageway, which takes vehicles off 
the M9 spur on to the M9. There is a need to 
secure sightlines, which are called visibility splays. 
Approaching Stirling Road and going south of it, 
the visibility-splays requirements constrain the 
ability to build a barrier. 

Ruth Crawford: I have no further questions in 
chief. 

The Assessor: Mr McCrae, would you like to 
examine your witnesses to bring anything out? We 
are slightly out of kilter here, but you can see why: 
the promoter has had difficulty establishing what 
your clients are after. 

Rod McCrae: Would you like me to cross-
examine the promoters or the witnesses? 

The Assessor: The first thing to do is to 
establish that the promoter has got the hang of 
what your objection is—I think that it has. 
Secondly, it is open to you to examine the 
promoter‟s witnesses, if you wish. 

Rod McCrae: Thank you. 

Do you accept that there will be a much larger 
volume of traffic created by this new road? 

Richard Greer: Others are better placed than I 
am to talk about forecasting traffic change. What I 
am aware of is that detailed models have been 
used to understand the impact of opening the new 

bridge and that that has been taken account of, 
from a noise perspective in a worst-case sense, 
and has been projected 15 years. Although others 
are better placed to respond on the numbers, my 
understanding is that there is a reasonably 
foreseeable worst case in terms of the amount of 
traffic, which is considered as part of the noise 
assessment. 

Rod McCrae: Would you accept that the 
prevailing wind is from the south-west in this 
situation? 

Richard Greer: I would. 

Rod McCrae: Bearing in mind the models that 
have been used, it seems to be very surprising 
that you believe that there will be no severe 
increase in the traffic noise. 

Did you make an offer to extend the fencing 
further south from where you had the 250m? Was 
there an offer to increase the length of the 
fencing? 

Richard Greer: There are perhaps three 
questions with which I might be able to help. The 
first is on wind. Predictions of road traffic noise are 
made with a methodology called a calculation of 
road traffic noise, which was developed by 
Government. It is highly validated and is designed 
to predict in moderate downwind conditions, to 
take account of wind blowing from the road to the 
receptor. 

The second point relates to the human ear and 
how we respond to noise, which is somewhat 
different from how we respond to visual triggers. 
The decibel scale involved is logarithmic, which is 
a little complicated, but in essence, it equates to 
loudness, so you need to have a 3dB change for it 
to be perceptible. A 10dB change is equivalent to, 
in effect, a doubling of loudness. On your home 
television or sound system, you have a button that 
turns the volume up and down. Turning it up one 
notch would probably take you up 3dB—it is a just-
noticeable change. That is relevant, because to 
generate a 3dB change you would have to double 
the number of vehicles on a road. That is why 
there is perhaps a perception about change in 
volume and change in noise levels. There is 
already an appreciable amount of traffic there and 
the project will generate additional traffic, but it will 
not be enough to generate a significant change in 
noise levels. 

On the length of the noise barrier, I am not 
aware that an offer was made to extend it. Forgive 
me, but Mr Henderson might be better able to 
respond to that question. 

Frazer Henderson: An offer was made to 
investigate the extension of the barrier, but there 
was no offer made to provide a barrier. 
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Rod McCrae: Do you have available for us 
today figures for the projected increase in flows? 

Ruth Crawford: I hate to interrupt cross-
examination, but I am aware of the strict 
parameters within which this inquiry is supposed 
to operate. We got clarification at the outset of this 
group regarding the extent of the objection. As I 
noted it, it was in relation to the specification and 
extent of the sound barrier. As far as this group 
objection is concerned, and as far as I understand 
it, there has not been admitted any objection to the 
road traffic modelling or to the calculations that 
were brought out in the noise assessments. 

The Assessor: I am afraid that I have to agree. 
I have been as relaxed as I possibly can be, Mr 
McCrae. Where we take up your position is that an 
offer was made to investigate the extension of the 
barrier, but no written or verbal offer was made to 
install such a barrier of any length or of any height. 
Am I correct, Mr Henderson? 

Frazer Henderson: There was no offer of any 
height or length over and above the 250m that we 
have already mentioned. 

The Assessor: I understand. I do not think that 
we need take that point any further, Mr McCrae, 
unless there is— 

Carl Howman: I am sorry to butt in, but I would 
actually like to take that further— 

The Assessor: I am sorry, but you are 
questioning the validity of the statement that Mr 
Henderson has made. I have noted your position 
quite clearly, I have Mr Henderson‟s position and I 
will make a finding of fact.  

Mr McCrae, we might now be moving on to the 
additional point that the witness indicated in 
response to a question from Ms Crawford on 
whether there was anything other than noise 
pollution. 

Rod McCrae: Yes. I would like further 
information on what would constitute an 
emergency for the working hours. 

The Assessor: I am sorry—I am not on to the 
second issue. I do not want to lead you, but I 
suggest that a question that you might want to put 
is whether it would be impractical to provide a 
barrier further south, on the eastern edge of the 
southbound slip road, because of the need to 
maintain adequate sight lines. That was the import 
of your question, and we got an answer. You 
might want to cross-examine on that, but you do 
not have to. 

Rod McCrae: Yes. Could I ask from which point 
the visibility splays become a problem south of the 
existing fence that you have offered? 

Richard Greer: My understanding is that the 
main constraints are approaching and going south 
of Stirling Road—the B9080, I think. 

Rod McCrae: So the visibility splays would not 
be a problem up to the B9080. 

Richard Greer: I think that they become a 
difficulty slightly north of the B9080, but the 
problem is primarily south of the B9080. 

Rod McCrae: My clients wish to have the fence 
just up to the B9080 and over the bridge, and no 
further. That clarifies that point. Thank you. 

The Assessor: Unless there are any other 
matters, Mr McCrae, I think that we can probably 
move on to the second matter that you kindly 
introduced—the working hours. I think that your 
client has a particular concern about what 
amounts to an emergency. 

Rod McCrae: That is correct. 

Ruth Crawford: Sir, perhaps I can take that by 
way of evidence in chief and then Mr McCrae can 
cross-examine. 

The Assessor: Whichever way will get us 
through. 

Ruth Crawford: You will have heard the 
concern on the part of the objector in relation to 
working hours and, despite what the objection 
says, we now know that the objection relates to 
wishing to know what constitutes an emergency 
for extending the working hours. Can we find 
some guidance in the code of construction 
practice in that matter, or can we give the objector 
any information as to what would constitute an 
emergency? 

Sir, I think that we have to change our witness 
to deal with this topic. 

The Assessor: There is an extra seat. 

Ruth Crawford: Perhaps Mr Mackay can help 
us on this issue. 

Andy Mackay: The relevant part of the code of 
construction practice is paragraph 3.4.10, which 
states: 

“Certain „exceptional works‟ may require to be 
undertaken outwith normal working hours.” 

It goes on to clarify that 

“Exceptional works are works which it would not be 
reasonably practicable to undertake during normal working 
hours and may include ... construction works which are 
required in response to an emergency”. 

There is nothing hidden or contrived about the 
statement. It is purely that, if there is an 
emergency, accident or some incident that 
requires construction works to be undertaken to 
resolve it, those construction works will be 
undertaken irrespective of the time of day. 
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14:30 

I can give an example. From time to time, 
accidents happen on the road network. If there 
was an incident involving a spillage of diesel or oil 
on the road surface, that would damage the road 
surface if it was not cleaned up properly. 
Depending on the extent of the damage that 
occurred, the road surface might require to be 
replaced. Given that it would not be safe to leave 
the road open and to have traffic running on it 
during that time, it would be quite appropriate for 
construction work to be undertaken to replace the 
road surface. If there was an emergency or an 
incident that required works to be carried out to 
address it, those works would go ahead. 

The only difference between exceptional works 
and other works is that the contractor can 
undertake exceptional works without having to go 
through the consent process relating to noise 
levels. That is purely because of the unique nature 
of exceptional works. Routine construction work 
that could reasonably be undertaken during 
normal working hours would be expected to go 
through the consent process relating to noise. 

The Assessor: The objectors may not be fully 
aware that there is a revision 2 of the code of 
construction practice, but the relevant paragraph 
appears in revision 1, so there has been no 
change in the latest code of construction practice. 
I say that to be helpful to the objectors. 

Rod McCrae: During the construction works— 

The Assessor: I am sorry—had you finished, 
Miss Crawford? 

Ruth Crawford: Yes. That deals with what is 
meant by emergency or exceptional works. 

The Assessor: Thank you. We are slightly out 
of kilter, but we are getting there. 

Rod McCrae: If the contractors were behind 
with the contract and wished to push the scheme 
forward, would that be regarded as exceptional 
works? 

Andy Mackay: No. An important point to note 
about the Kirkliston area is that the works there 
will be carried out over a much shorter period than 
the six-year period for the construction programme 
overall. If the contractor happened to slip behind a 
few days or a week here or there, he would 
certainly not be given an extension unless there 
was very good reason for doing so. Catching-up 
works are not emergency works. 

Rod McCrae: The reason for bringing up the 
timing angle as regards hours of work during the 
day was that works for the A80/M80 road scheme 
went on right into the night. Is it the case that you 
do not anticipate any works continuing into the 
small hours? 

Andy Mackay: The A80/M80 is a different 
scheme. There may well be works in the Kirkliston 
area that need to be undertaken outside normal 
working hours. I will give an example. 

Part of the work for the Forth crossing will 
involve demolishing and widening the bridge over 
the B9080. That will obviously require a closure of 
that road, which would disrupt traffic between 
Winchburgh and Kirkliston, so the contractor may 
choose to seek approval to undertake those works 
over a weekend with a night-time closure, for 
example. It would be for the contractor to decide 
on that in the light of his chosen construction 
method. Such work would not fall into the category 
of exceptional works; it would fall into the category 
of works that the contractor wished to undertake 
outside normal working hours. He would have to 
follow the process that is set out in section 5 of the 
code of construction practice. Specifically, 
paragraph 5.2.5 states: 

“The contractor will undertake an assessment of the 
likely noise and vibration levels associated with 
construction of the Project”. 

The constructor would have to undertake that 
assessment and would also have to look at the 
provisions of paragraph 5.2.9, which says that the 
constructor would have to demonstrate that works 
could not reasonably be undertaken during normal 
working hours. For example, something like a 
bridge demolition might fall under the category of 
works that need to be undertaken over a weekend 
with some overnight working. However, it would be 
for the contractor to set out its construction 
method in compliance with the code of 
construction practice, including the provisions 
relating to noise and controlling noise. 

Rod McCrae: So, as an engineer consultant, 
you anticipate that there will be a substantial 
amount of noise during the demolition of the 
bridge over the B9080 and the construction of a 
new bridge. 

Andy Mackay: Richard Greer will be more able 
to answer that. 

Richard Greer: It could well depend on the 
method used to demolish the bridge. To pick up 
where Mr Mackay left off, the contractor will have 
to make its proposals and then demonstrate the 
need to work in the evenings or overnight. 
Minimising noise and vibration will have to be part 
of that demonstration. The contractor will then 
have to seek the approval of the employer‟s 
representative, and part of that approval will also 
involve oversight from the local authorities. It is not 
the case that the contractor will decide to do it 
within a framework. The contractor will have to 
make a proposal which will then be scrutinised 
and overseen before permission is given. 
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To use the bridge demolition as an example, it 
might be that the best way to deal with it is to give 
lots of advance warnings to the local 
neighbourhood and just do it in one Saturday 
night, as is often done with bridge demolitions, 
rather than nibbling away at a structure over a 
much longer period of time and giving rise to 
health and safety risks for road users. To put it in 
context, the process is very controlled and the 
contractor must seek a series of approvals from 
other parties before it can undertake any works at 
night. 

The Assessor: Thank you. I think that I have 
heard enough on this subject. Mr McCrae, do you 
want to take anything from your witness? We are 
moving on now. 

Ruth Crawford: Sir, I would like to clarify a few 
matters in re-examination because of the way in 
which the cross-examination developed. 

As clarified this afternoon, the original objection 
was to what was meant by emergency works. 
Under cross-examination, the questioning 
expanded into when work might take place outwith 
the working hours that have been set out in the 
code of construction practice. Mr Mackay, you 
explained to us what was meant by exceptional 
works in the code of construction practice. 
However, just to clarify, section 5 of the code also 
contains provision for work outwith what I might 
describe loosely as normal hours. Am I right in my 
understanding that paragraphs 3.4.7, 3.4.8 and 
3.4.9 provide further guidance on that topic? 

Andy Mackay: Yes, that is correct. 

Ruth Crawford: Would I also be right in 
understanding that, if construction works are 
permitted to be undertaken outwith normal working 
hours, the contractor must provide information to 
the relevant local authority and to adjacent 
residents under the strategy that is set out in 
section 2 of the code? 

Andy Mackay: Yes. That reference is in 
paragraph 3.4.9 and the notification provisions are 
in paragraph 2.3.1 on page 14 of the code of 
construction practice. 

Ruth Crawford: In addition to the notification, 
the contractor must be able to demonstrate to the 
employer‟s representative by reference to the 
control mechanisms that we examined in section 5 
of the code that it is necessary to undertake the 
work outwith normal hours, using “normal” in a 
loose sense. 

Andy Mackay: Yes, that is correct. 

Ruth Crawford: So for clarification, there is a 
process for persuading the employer‟s 
representative and a provision for the notification 
of the local authorities and adjacent residents. 

Andy Mackay: Yes. 

Ruth Crawford: Thereafter, exceptional works, 
as described in the code of construction practice, 
are different from works that might be permitted to 
be undertaken outwith normal hours. 

Andy Mackay: Yes. 

Ruth Crawford: Thank you. 

The Assessor: Are your questions complete? 

Ruth Crawford: Yes. 

The Assessor: Thank you. I am obliged to you. 

Is there anything that you want to take from your 
witness, Mr McCrae? 

Rod McCrae: There is one other question, on 
the attenuation fencing. On the height of the 
leisure centre, my client maintains that the noise 
goes over the top of the leisure centre at present. 
The witnesses certainly maintain that all the noise 
goes over the top of the leisure centre at present 
and that the grass and the playing fields there are 
very much lower— 

The Assessor: I thought that you had 
completed consideration of the first issue and that 
we had moved on to the second issue. I do not 
need to hear anything more about that issue; I am 
perfectly satisfied with what I have read about the 
matter. 

We seem to have got rather out of step. We 
should bear it in mind that we are on topic 2 of 
group 6. Do you want to take anything from your 
witness on that matter? 

Rod McCrae: No. 

The Assessor: I am obliged to you. In that 
case, we can go to the closing submissions. Do 
you need any time, Ms Crawford? 

Ruth Crawford: No, I do not, sir. 

The Assessor: Please carry on. 

Ruth Crawford: On group 6, I understand that 
the objections that have been clarified this 
afternoon, for which I am grateful to Mr McCrae, 
cover two areas: the specification and extent of 
the sound barrier and what is meant by an 
emergency for working out of the hours that are 
set out in the code of construction practice. 

I will deal with the sound barrier first. The 
promoter‟s witnesses have provided justified 
reasons why that barrier is to be provided. As we 
have heard, it was not identified in the 
environmental statement, but because the 
households affected were on the threshold of 
triggering the noise insulation criteria, it was 
thought appropriate to offer a sound barrier as a 
precautionary route, as it has been described, of 
the length and height that has been described. 
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The witnesses have explained why it is not 
proposed to offer a sound barrier of a greater 
height or length than that offered, why that is not 
necessary—it would not provide any benefit to the 
affected properties—and that it could give rise to 
road safety difficulties. Therefore, as far as the 
sound attenuation barrier is concerned, the 
promoter does not propose to offer any further 
amendments to the bill and the scheme other than 
what has already been offered. 

On the definition or explanation of what is meant 
by emergency works, as I understand the 
objection, it is not proposed that any amendment 
be made to the bill. If a proposal to amend the bill 
is suggested—albeit that we have not heard such 
a proposal—the promoter does not propose to 
amend the bill in relation to what is meant by 
exceptional works, as described in the code. 
Exceptional works are set out in paragraph 3.4.10 
of the code. We also know that, in certain 
circumstances, which are set out earlier in the 
code—in paragraph 3.4.7 and following that—the 
contractor may be permitted to carry out works 
other than in the normal hours. 

The Assessor: Thank you very much. As you 
know, Mr McCrae, you have the opportunity to 
have the last word. 

Rod McCrae: I will sum up for group 6 from 
Kirkliston. The group requests that the sound 
attenuation barriers be extended. It believes that 
the leisure centre and playing fields do not provide 
any protection and that the construction of the 
Forth bridge will generate a large amount of 
additional traffic and noise. Obviously, there will be 
a large amount of additional noise during the 
construction, but the objectors are particularly 
concerned about the long term. They would be 
very grateful if the sound barriers were extended 
down to the bridge, to the south of the existing 
proposal for 250m that they are being offered. 

The Assessor: Were your questions about 
working hours more for clarification? 

Rod McCrae: Yes. The objectors were 
concerned about the hours. 

The Assessor: So no amendment is being 
proposed. 

Thank you very much. I think that that is all that 
we need to hear as far as group 6 is concerned. 
After a short break we will move to group 34. I 
intend to return to normal procedures for group 34. 

14:45 

Hearing suspended. 

14:50 

On resuming— 

Group 34: Lothians View and 
Castlandhill Objection Group 

The Assessor: My first job is to find out what is 
actually in dispute. Perhaps the way in is for Ms 
Crawford to ask her witness, Mr Henderson, what 
he believes is in dispute. 

Ruth Crawford: Thank you, sir. Mr Henderson, 
although the promoter has responded to group 34 
in its written evidence, I understand that there has 
been no response to that written submission on 
behalf of group 34. What do you understand to be 
the remaining issues in dispute between 
yourselves and group 34? 

Frazer Henderson: That is correct—I do not 
think that any rebuttal was submitted. We have 
tried to make contact with the objector. I am, 
therefore, left with the assumption that the matters 
that are still in dispute are the route—the M90 
north links—noise and vibration, pollution and 
compensation. 

The Assessor: So, we actually have four 
issues—is that correct? 

Frazer Henderson: That is as I understand it, 
certainly. 

The Assessor: Can we agree that those issues 
are in dispute? 

Rod McCrae: The main issues for those at 
Lothians View are the fact that they are seeking a 
sound barrier and the requirement to maintain the 
existing access into all the properties throughout 
the scheme, as well as the points that have been 
put forward. 

The Assessor: Where can I read about the 
issue of maintaining access? 

Rod McCrae: I think— 

The Assessor: Mr McCrae, I put it to you that 
this hearing is intended to assist a bill committee 
in arbitrating. I am sorry, but I really do not feel 
that this group is prepared for the hearing. If we 
cannot establish what the issues are and you have 
not been in proper consultation with the promoter, 
it is extremely difficult to make progress. It may not 
be your problem; it may have something to do with 
your client—I do not know. However, I must tell 
you that it is putting me and the committee in a 
difficult position. 

Rod McCrae: Wendy Laing has been 
representing the group, but her personal 
circumstances are that her father has been very ill 
and she has not been able to respond. 
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The Assessor: I am sorry to hear that. 

Rod McCrae: She has basically asked me to 
take it on. We have had contact from Jacobs, 
seeking a meeting, and we would be more than 
delighted to have that meeting. The provision of a 
sound barrier was one of the most important 
things for the group, but that does not seem to be 
listed among the issues that are outstanding. 

The Assessor: The clerk has pointed out to 
me—it is my reading of the situation as well—that 
the fact that the issue was not raised in the first 
place places us in a bit of difficulty. I am anxious to 
reduce the amount of evidence that needs to be 
presented, but I must also ensure that all parties, 
including the promoter, are properly prepared. The 
promoter does not seem to have had the 
opportunity to prepare, as it has not been made 
clear to it by your client which matters are in 
dispute. Is that correct, Ms Crawford? 

Ruth Crawford: You are correct to say that it is 
not entirely clear which issues are in dispute. 
However, it is fair to point out to the objector and 
to you, sir, that section 4.2 of the written evidence 
addresses the question of a sound barrier. How far 
one can take that, however, there being no 
rebuttal, I am not entirely sure. I am aware that the 
inquiry does not wish to rehear evidence that is 
already the subject of written submissions. 

The Assessor: That is correct. On the other 
hand, I want to ensure that everybody gets a fair 
hearing if such can be arranged. For that fair 
hearing to take place, all parties must be 
prepared. 

Ruth Crawford: I can certainly take evidence 
on the question of the noise barrier. 

The Assessor: Would that be helpful, Mr 
McCrae? 

Rod McCrae: That would be very helpful—that 
is the main outstanding point. 

The Assessor: I am obliged to you for taking 
the matter forward, Ms Crawford—you are being 
very helpful. 

Ruth Crawford: The passage of the written 
submission that deals with noise is in sections 4 
and 5, and the primary witness on this topic will be 
Mr Greer again. 

Good afternoon, Mr Greer. You have heard from 
the objectors that their main point of objection is 
around the question of a sound barrier. As far as 
group 34 is concerned—that is, Castlandhill and 
Lothians View—you came to the conclusion, as I 
understand it, that there would be no significant 
construction noise effects on the area. 

Richard Greer: That is correct. 

Ruth Crawford: Could you explain for the 
objectors why you came to that view? 

Richard Greer: For construction noise and 
operational noise, we undertook calculations 
according to best practice. For construction, a 
prediction model was created taking into account 
the construction method, as was best seen at the 
time of writing the environmental statement. It 
considered the likely construction plant, its timing 
and use, and it made predictions using a British 
standard prediction method, which is the industry 
standard. That is used to calculate construction 
noise levels at various different receptors. 

The same British standard, BS 5228, identifies a 
criterion comprising assessment categories, which 
are set for day, evening and night-time. Those are 
dependent on the prevailing noise level that exists 
at that receptor at the current time. 

As part of writing the environmental statement 
and undertaking the assessment in support of it, a 
detailed baseline noise survey was undertaken, 
which enabled us to identify the assessment 
categories. Those are reported in appendix 19.2 to 
the environmental statement.  

The predicted noise levels are then compared 
with the assessment category. If the predicted 
levels exceed the assessment category, an impact 
is identified, and that triggers the requirement to 
consider additional mitigation. Given the great 
distance between the receptors and the works that 
are to be undertaken, no impact was identified 
and, therefore, there was no requirement for 
mitigation to be considered. 

Ruth Crawford: Did you arrive at the same 
conclusions as far as operational noise was 
concerned? 

Richard Greer: That is correct, and that is 
discussed in detail in section 5.2 of the written 
response. As has been heard in prior evidence to 
the assessor, we consider noise with and without 
the scheme, taking the worst case in 2032, 15 
years after the road will commence operation, to 
allow for traffic growth and a reasonably 
foreseeable worst case. 

The change in noise level has to exceed 3dB. 
The figures appended to the environmental 
statement, being figures 16.13a and 16.14a—not 
16.4a; apologies for the typographical error at 
paragraph 5.2.3 of the written submission—clearly 
identify that the forecast noise levels in the worst 
case represent less than 3dB of change. 
Therefore, no impact is identified and there is no 
requirement to consider a noise barrier. 

Ruth Crawford: I have no further questions in 
chief, sir. 
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The Assessor: Perhaps, to provide clarity for 
Ms Laing, you could spell out the importance of 
the 3dB. 

15:00 

Richard Greer: Three decibels is the change in 
noise level in the worst case over 15 years. The 
criterion of 3dB is an industry standard that is used 
in identifying a significant impact from any major 
infrastructure project and is identified in the 
“Design Manual for Roads and Bridges”, which is 
the primary guidance for assessing any new road. 

For the majority of people, 3dB is a just-
perceptible change. For there to be a doubling of 
subjective loudness, there would need to be a 
10dB increase. The criterion sets a trigger for 
mitigation at a fairly onerous standard. 

The Assessor: Thank you. Would you like to 
cross-examine this witness, Mr McCrae? 

Rod McCrae: We are very much going over the 
same ground as we did with the previous group. 
One of my clients‟ concerns is that Lothians View 
and Castlandhill are at a higher level than the 
road. There is certainly noise from the existing 
road, but my understanding is that the new 
scheme will generate a greater amount of traffic. 

Do you accept that properties at a higher level 
beside the road would be affected more than 
properties that are lower than or at the same level 
as the road? 

Richard Greer: The position of the receptor in 
relation to the road can certainly make a 
difference, but both the factors that you have just 
identified—the height of the receptor in relation to 
the road and the increase in traffic brought about 
by the scheme—have been taken into account as 
part of the noise assessment. 

Rod McCrae: We have covered most of the 
ground already, so, rather than flogging a dead 
horse, we will leave it at that. 

The Assessor: Thank you. Would you like to 
continue with anything else, Ms Crawford? 

Ruth Crawford: No, thank you. 

The Assessor: That is fine. I want to make it 
clear to you, Mr McCrae, before you lead any 
evidence, that I have been up to the site and am 
very familiar with it. You can be confident, if you 
want to ask questions of your witness, that I have 
seen the site. That is quite important given the 
route that I think you were taking. Would you like 
to ask your witness any questions? 

Rod McCrae: I think that we have covered 
everything; she is happy to leave it at that. 

The Assessor: I understand; I offer my 
sympathies to Ms Laing on her recent situation. 

We will go to submissions, if there are any. 

Ruth Crawford: The submissions on behalf of 
the promoter for group 34 can be put into relatively 
short compass, as it has been worked out that the 
point of concern relates to the provision of a sound 
barrier for group 34. Once again, Mr Greer has 
explained—in written and oral evidence—the 
process of assessing the noise impact at 
construction and during operation. In particular, he 
has explained that the position of the receptor 
relative to the road and the increase in road traffic 
have been taken into account in the noise 
assessment. 

He has explained why, with regard to best 
practice, the noise assessment is not considered 
to be significant and thereby to give rise to 
mitigation in the form of a sound attenuation 
barrier. The impact is less than 3dB, which is the 
normal measure that is used to decide whether 
mitigation is required. That being so, the 
promoters do not propose to make any 
amendment to the bill. 

The Assessor: I am obliged to you. 

Rod McCrae: To sum up, the residents of 
Lothians View and Castlandhill—group 34—are 
concerned that because their properties sit at a 
higher level above the road, they will be 
significantly affected by the scheme. They request 
that a sound attenuation barrier be agreed to, in 
order to deflect the noise away from their 
properties. They request that that is considered 
further, and that a 2m sound barrier is installed for 
about 500m along the foot of the hill below 
Castlandhill. 

The Assessor: A 2m-high banding plus 2m on 
top of that as fencing? 

Rod McCrae: That is correct. 

The Assessor: Thank you. I think that 
completes group 34. Mr McCrae, thank you for 
coming along and bringing Ms Laing with you. 

I would like to take group 18 next, if that would 
be suitable, Ms Crawford. I see that Mr MacLeod 
is here. I have no doubt that he has other matters 
to attend to. 

15:06 

Hearing suspended. 
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15:09 

On resuming— 

Group 18: Scarborough Muir 
Group 

The Assessor: We move to group 18, which I 
have labelled as the Scarborough Muir Group. 
Good afternoon, Mr MacLeod. 

Ewan MacLeod: Good afternoon. 

The Assessor: And good afternoon again, Ms 
Crawford. 

As you know, Mr MacLeod, I am trying to push 
the proceedings on as expeditiously as I can 
within the time that we have available. The first 
thing to ask you is what matter you think is in 
dispute and what your client would like that they 
have not already been able to achieve. 

Ewan MacLeod: At this stage, there is really 
only one matter in dispute with the promoter. It 
relates to the treatment of St Margaret‟s marsh, 
which is marked as plots 1521 and 1417A on the 
plans that accompany the bill. The change that my 
clients wish to see being made to the bill is the 
removal of those two plots from the section of the 
bill that authorises their compulsory acquisition. 

The Assessor: Is that your understanding of 
the position, Ms Crawford? 

Ruth Crawford: Yes, sir. 

The Assessor: So the discussion that we 
should be having is simply about the removal of 
those plots. Am I correct in thinking that this is a 
site of special scientific interest? 

Ewan MacLeod: Yes, sir, it is. I should also 
clarify that the extent of plot 1521 has changed 
slightly. Mr Henderson will probably be in a 
position to clarify the extent of that plot boundary 
when he gives his evidence. 

The Assessor: It may be that we should ask Ms 
Crawford to get some evidence from Mr 
Henderson and see where we go from there. 

Ewan MacLeod: Thank you, sir. 

The Assessor: Thank you, Ms Crawford. 

Ruth Crawford: Thank you, sir. I am grateful to 
Mr MacLeod for clarifying the extent of the issues 
in dispute between the promoter and his client. Mr 
Henderson, is it correct that the extent of plot 1521 
has altered? 

Frazer Henderson: Yes, it is. 

Ruth Crawford: To what extent has it altered? 

Frazer Henderson: We have removed from plot 
1521 the land that is on the sea wall and beyond 

the sea wall on the seaward side, so that plot 1520 
now extends the whole length of the SSSI from 
one boundary to another. We intend to take that 
by means of a servitude—we will place a servitude 
over that land rather than leasing or acquiring it. 

Ruth Crawford: Just so that I am clear in my 
mind, you will take plot 1520 by way of a 
servitude. 

Frazer Henderson: Yes. 

Ruth Crawford: And so far as plot 1521 is 
concerned, from what you are telling me, some of 
the land in plot 1521 will go into plot 1520 and will 
be acquired by way of a servitude. 

Frazer Henderson: Yes. 

The Assessor: What happens to the residual of 
plot 1521? I ask just so that I can clarify the 
situation in my mind—this is one reason why I 
would have been happier with a small diagram. 

Frazer Henderson: We are proposing that the 
residual of plot 1521, and indeed plot 1417A, be 
taken by means of a lease rather than by 
acquisition. If we cannot agree to a lease, we will 
seek to take it by acquisition. 

The Assessor: So plot 1521 would be taken by 
means of a servitude and the revised plot 1521 
plus 1417A would be taken by means of a lease. 
Have I noted that correctly? 

Frazer Henderson: Yes, if we cannot— 

The Assessor: Yes, if you cannot reach some 
sort of agreement. 

Ruth Crawford: Following on from that 
clarification, Mr Henderson, for which I am obliged, 
could you explain why the promoter feels that it is 
necessary to acquire plots 1417A and 1521 as 
revised? 

Frazer Henderson: I pass over to my colleague 
Dr Gilchrist on that matter. 

Pete Gilchrist: As part of the scheme, there is a 
loss from the SSSI, which has been identified as a 
significant impact. The mitigation strategy to 
mitigate that impact is to enhance the SSSI, which 
is currently in an unfavourable condition, by 
means of a management plan, to bring it back into 
a favourable condition, rather than the more 
normal mitigation, which would be to replace the 
lost habitat from the SSSI. 

The Assessor: What is the current condition of 
the land? 

15:15 

Pete Gilchrist: There are vestiges of the SSSI 
vegetation. The salt marsh transition and the reed 
bed are the designated features of the site. 
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Although recognisable as those habitats, they are 
declining. 

The Assessor: But the land is not of good 
enough quality at the moment to achieve the 
designation and you are going to uplift it to 
achieve that quality. 

Pete Gilchrist: Yes. Those features are still 
recognised as being designatable features, but 
they are in decline—they are not what they were 
when the site was first designated. 

Ruth Crawford: Following a question from the 
assessor, will you clarify that the plots that the 
promoter wishes to acquire are within the 
designated boundary of the SSSI? 

Pete Gilchrist: They are. 

Ruth Crawford: Albeit that their condition is 
declining, as you described. 

Pete Gilchrist: Indeed. 

Ruth Crawford: Have the boundaries of the 
SSSI remained constant since first designation? 

Pete Gilchrist: No. 

Ruth Crawford: What changes have taken 
place to the designated boundaries of the SSSI? 

Pete Gilchrist: A portion of the site to the west 
of what is designated at the moment was de-
designated after Scottish Natural Heritage‟s review 
of the site‟s condition. 

Ruth Crawford: Following a reassessment of 
the site‟s condition, SNH recommended de-
designation of the part of the site to the west. 

Pete Gilchrist: Indeed. 

Ruth Crawford: Is it fair to assume that SNH 
took the view that the site to the west was no 
longer of sufficient quality to merit an SSSI 
designation? 

Pete Gilchrist: That is correct. 

Ruth Crawford: Do you know who owned the 
site to the west at the time of de-designation—if 
there is such a word? 

Pete Gilchrist: My understanding is that it was 
Scarborough Muir Group. 

Ruth Crawford: Do you know whether it is a 
common occurrence for parts of SSSIs to be de-
designated? 

Pete Gilchrist: It is very uncommon. 

Ruth Crawford: As I understand it, the 
Scarborough Muir Group has suggested that the 
promoter and it enter into a management 
agreement over plot 1417A and the revised plot 
1521. Do you have an opinion on whether the 
mitigation that you have given evidence is required 

could be achieved by way of a management 
agreement? 

Pete Gilchrist: It is feasible. However, the issue 
is that the impact to be mitigated is for the road 
scheme for the bridge and the lifespan of the 
bridge is 120 years. Mr Henderson is best placed 
to explain the procurement process but, should the 
land be sold, the management agreement would 
no longer be enforceable and therefore the 
mitigation that was designed for the bridge might 
not be implemented further. 

Ruth Crawford: You suggested that Mr 
Henderson might be able to better explain the 
attractions or otherwise of a management 
agreement. May I revert to Mr Henderson for his 
comments on the suggestion of having a 
management agreement? 

Frazer Henderson: The key issue here is that 
ministers need assurance that mitigation is to take 
place because that obligation is placed on them by 
section 66 of the bill. We have proposed to the 
objector that we take a lease instead, which would 
give us sufficient comfort, fulfil the requirement of 
the bill and provide the ministers with the 
necessary assurance that they would be fulfilling 
their obligations. 

Mr Gilchrist mentioned that the bridge has a 
120-year lifespan, which is very much into the 
future for many of us around this table; perhaps 
only a few of us will see that. In recognising that, 
our view was that we were prepared to offer a 60-
year lease, which we felt was a practical 
proposition in that it addresses the immediate, the 
near future and the medium term. 

A management agreement would not give us 
sufficient comfort and assurance because, as Mr 
Gilchrist mentioned, the agreement would be 
between two parties whereas, with the lease, we 
would be assured that it was in place for the full 60 
years. That is what we want, but that might not be 
the case under the terms of a management 
agreement. Also, a management agreement 
requires both parties to agree to the agreement. 

Ruth Crawford: I have no further questions in 
chief. 

The Assessor: Mr MacLeod? 

Ewan MacLeod: Before I start questions, I point 
out that I will refer to the Forth Crossing Bill and to 
chapters 22 to 24 and appendix 10.7 of the 
environmental statement. It might be useful if Mr 
Henderson and Mr Gilchrist had copies of those to 
hand. 

There is one other document, sir. Just before 
the hearing commenced this afternoon, I passed 
to the clerk a bundle of e-mails that I have 
exchanged with Transport Scotland in the past few 
weeks. The document brings us up to date on 
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where the discussions have got to. I have given a 
copy of it to Ms Crawford and I understand that 
she does not have any objection to it. With your 
agreement, sir, I will make reference to that 
document during my questions for Mr Henderson. 

The Assessor: I have discussed the matter with 
Ms Crawford, but I ask her to indicate formally that 
she has no objection to the e-mails being lodged. 

Ruth Crawford: I have no objection to their 
being lodged, sir. However, I wonder about their 
relevance and, indeed, about the relevance of the 
bill and the various chapters of the environmental 
statement, as the objection relates to the removal 
of plots from the bill. We will have to wait and see. 
I simply reserve my position on that. 

The Assessor: I am sure that Mr MacLeod will 
keep us focused and to the point. 

Ewan MacLeod: I hope to do so, sir. 

Mr Henderson, I will start by looking at section 
22 of the bill, which sets out the power of 
compulsory acquisition. The promoter intends to 
use the power in that section with regard to the 
two plots that we are discussing. Is that correct? 

Frazer Henderson: Yes. 

Ewan MacLeod: Under section 22, ministers 
are entitled to acquire certain land 

“which they require for the purposes of the Forth Crossing 
works.” 

Frazer Henderson: Yes. 

Ewan MacLeod: Those are the only 
circumstances in which compulsory acquisition is 
permitted. Can we agree that there must therefore 
be a need for the acquisition? 

Frazer Henderson: Yes. 

Ewan MacLeod: We can go to section 1 if we 
need to, but do you agree that the Forth crossing 
works are defined as two separate things—first, 
the principal works, namely the road and the 
bridge, and secondly, the ancillary works, which 
we will come to in a moment? 

Frazer Henderson: Yes. 

Ewan MacLeod: The purpose for which the 
promoter intends to acquire these two plots of land 
is to facilitate ancillary works, is it not? 

Frazer Henderson: Yes. 

Ewan MacLeod: Would I be right in thinking 
that the purposes for which the promoter intends 
to use the land are those in schedule 2, which is 
on page 50 of the bill? They are: 

“Landscaping, drainage, ecological or other works to 
mitigate any adverse effects arising from the carrying out, 
maintenance or operation of the principal works.” 

Frazer Henderson: That is largely right, yes. 

Ewan MacLeod: When you say “largely”, in 
what respect is it not right? 

Frazer Henderson: It is simply that schedule 2 
is not an exhaustive list. 

Ewan MacLeod: Just to be clear, is it the things 
in paragraph 9 that the promoter intends to carry 
out on the land? 

Frazer Henderson: Yes. 

Ewan MacLeod: Those are the purposes for 
which it intends to acquire the land. 

Frazer Henderson: Yes. 

Ewan MacLeod: I ask you to look next at the e-
mails that were mentioned a moment ago. If you 
have them in the same format as I have, the third 
page is an e-mail from you to me dated 28 August 
at 08:58. 

Frazer Henderson: Yes, I have that in front of 
me. 

Ewan MacLeod: That e-mail has a couple of 
attachments, but it also contains an extract from a 
meeting on 17 March 2009 between Jacobs Arup, 
representing Transport Scotland, and Niall Corbet 
for Scottish Natural Heritage. Do you agree with 
that? 

Frazer Henderson: Yes. 

Ewan MacLeod: If you look to the foot of the 
page, under the heading “St Margaret‟s Marsh 
SSSI”, you will see that GR, who is Graham 
Rankin of Jacobs, 

“outlined the potential impacts to the SSSI resulting from 
land take at two primary locations; immediately adjacent to 
the A90 to the north of St Margaret‟s Hope and to the west 
of the Waste Water Treatment Works”. 

NC, who we can see from the list of participants is 
Niall Corbet of SNH, stated that 

“the loss of habitats (ruderal/scrub and reed bed 
respectively) at these two locations was not a concern.” 

Frazer Henderson: Yes. 

Ewan MacLeod: I take it that SNH‟s position 
has not changed since then. 

Pete Gilchrist: The issue is not the loss of the 
habitat per se but the loss of the area from the 
SSSI. My understanding from the conversation 
with SNH is that it is not that concerned about the 
habitats themselves, as designated features of the 
SSSI. SNH would have been most concerned 
about the salt marsh and transition marsh, which 
are the designated features of the site, had they 
been directly impacted on by the realignment of 
the B981. 

Ewan MacLeod: So the concern as far as 
impact goes is not the loss of habitat. Is that 
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correct? Is the concern the loss of habitat or the 
loss of land? 

Pete Gilchrist: For SNH, it is the impact on any 
SSSI for which it has a fundamental responsibility. 
Within the designated site of St Margaret‟s marsh 
are a number of different habitats, two of which 
are the qualifying features for the SSSI. SNH was 
content that the B981 realignment will not have a 
major impact on those two designated features. 

Ewan MacLeod: Right, so when we talk about 
the 

“adverse effects arising from the carrying out, maintenance 
or operation of the principal works” 

that require to be mitigated, where do we look in 
the environmental statement for that? 

Pete Gilchrist: That is the direct loss of the 3.7 
hectares from the SSSI boundary. 

Ewan MacLeod: So it is the loss of land. 

Pete Gilchrist: That is the impact, yes. 

Ewan MacLeod: That is the impact. 

Pete Gilchrist: Yes. 

Ewan MacLeod: Okay. I refer to chapter 22 of 
the environmental statement. At various places in 
chapter 22 there are references to the particular 
impacts that the project will have on St Margaret‟s 
marsh, are there not? 

15:30 

Pete Gilchrist: Sorry, could you repeat the 
question? 

Ewan MacLeod: Yes certainly. Chapter 22 sets 
out a summary of the potential impacts of the 
proposal on a variety of pieces of land and it 
identifies those impacts by parcel of land. 

Pete Gilchrist: Yes. 

Ewan MacLeod: We can start by looking at 
page 4 of chapter 22. Under the heading “Land 
Not Actively Managed for Agricultural, Sporting or 
Forestry Purposes”, in the left-hand column we 
see listed “St Margaret‟s Marsh Land Ref 36 loss 
of land” and in the right-column we see the 
mitigation item described as not applicable. 

Pete Gilchrist: That is correct. 

Ewan MacLeod: Could you just explain what 
that means to the assessor, please? 

Pete Gilchrist: It is not managed for 
agricultural, sporting or forestry purposes. 

Ewan MacLeod: No. I do not think that that is 
quite right because, if you look at the previous 
page, you will see that it includes the heading 
“Agricultural, Sporting and Forestry Interests”, 
under which it sets out the impact on those 

interests and the mitigation. There are then listed 
various other types of land that are not actively 
managed and, as far as I could tell, it does not 
propose any mitigation for the loss of that land. Is 
that correct? 

Pete Gilchrist: No. My understanding is that 
that was specifically to do with land not managed 
for agriculture, sport and forestry, which is why 
there are no mitigation aspects for it. 

Ewan MacLeod: Right, okay. We can move on 
to some of the other impacts, where specific 
mitigation measures are identified. If you turn to 
page 8 of chapter 22 of the environmental 
statement, you will see the heading “Specific 
Construction Impacts”, under which a variety of 
mitigation items are mentioned. To the right-hand 
side of the heading “St Margaret‟s Marsh” are the 
numbers W1-W20, W21, W22 and W29. Am I right 
in thinking that we would find those mitigation 
items in chapter 23? 

Pete Gilchrist: Yes, you should. 

Ewan MacLeod: We can also note, for the sake 
of completeness, that on page 10 of chapter 22 
there is a reference to mitigation item W29, which 
is related to St Margaret‟s marsh, and on page 14 
of chapter 22 quite a number of mitigation items to 
do with terrestrial ecology are mentioned. 

Pete Gilchrist: Yes. There are also references 
on page 12 of chapter 22. 

Ewan MacLeod: Yes. I do beg your pardon. 

Pete Gilchrist: And on page 13. 

Ewan MacLeod: Yes. Any others? 

Pete Gilchrist: Yes, on page 15. It looks as 
though that could be it. 

Ewan MacLeod: Thank you. That is helpful. 

When one moves on to chapter 23, which sets 
out what is described as a “Schedule of 
Environmental Commitments”—the mitigation 
measures that are proposed to mitigate the impact 
of the scheme—where does one find any 
reference to the length of management agreement 
that would be required to mitigate the impact?   

Pete Gilchrist: It is understood that mitigation is 
for the timespan of the impact. So, for an 
operational impact such as the loss of land, for 
instance, it would be for the lifespan of the bridge. 

Ewan MacLeod: You say that it is understood, 
but understood by whom? 

Pete Gilchrist: The mitigation for the project is 
for the bridge and the impacts of the bridge, and 
the bridge has a design lifespan of 120 years. 

Ewan MacLeod: Which impact is it that you say 
requires the management strategy that has been 
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referred to in the evidence that has been 
presented by both the promoter and the objector? 

Pete Gilchrist: I am sorry, but I do not 
understand. Could you repeat the question? 

Ewan MacLeod: Which impact requires 
mitigation by way of a management strategy to 
enhance the site‟s condition? 

Pete Gilchrist: If you look at paragraph 10.5.13 
of the environmental statement, on mitigation for 
terrestrial habitats, under the heading 
“Construction and Operation”, you will find a 
requirement for a management strategy to be 
produced in consultation with Scottish Natural 
Heritage. No specific time constraint is imposed on 
that, but the impact that that is mitigating is the 
operational phase of the scheme, which is 
permanent for the design lifespan of the bridge. 

Ewan MacLeod: Is it possible that the 
enhancement of St Margaret‟s marsh could be 
achieved in a relatively short timeframe and that 
on-going management for the full life of the bridge 
is not required? 

Pete Gilchrist: It is hoped that the return to 
favourable condition will be achieved within five or 
10 years of correct moorland and vegetation 
management. As we know and as has been 
demonstrated, once that management is not 
active—as it has not been on St Margaret‟s marsh 
for a number of years—the marsh starts to 
degrade again and there is potential for the 
mitigation that was designed for the bridge no 
longer to function. 

Ewan MacLeod: What is your understanding of 
the reason why the site fell away from favourable 
condition? 

Pete Gilchrist: It is twofold. First, there was a 
lack of management once the designated features 
had been established on the site. Hydrological 
systems or ecological systems that rely on 
hydrology often go through a process of what is 
called succession, whereby it is natural for the 
habitats to change—the ecologies in those areas 
are quite dynamic. Active management is needed 
to maintain those habitats at a certain stage in that 
succession. 

Secondly, there is a eutrophication problem on 
the site—too much nutrient is getting on to the 
site, which has meant that the reed beds have 
grown and the site has dried out in places. Active 
management of the reed bed system would 
prevent that from happening again in the future. 

Ewan MacLeod: Is it the case that the 
Scarborough Muir Group entered into a 
management agreement with SNH to ensure the 
on-going favourable status of the SSSI? 

Pete Gilchrist: I understand that, like any 
landholder with a SSSI, it had a type of 
management agreement. However, from 
discussion with SNH, I understand that that has 
never been put in place there. 

Ewan MacLeod: The management agreement 
has never been put in place. 

Pete Gilchrist: The management that would 
have enabled the designated features to be 
maintained has never been put in place. 

Ewan MacLeod: SNH is not here to defend 
itself, so we must be careful about what we say, 
but that is an issue for SNH as opposed to the 
Scarborough Muir Group, is it not? 

Pete Gilchrist: No, because SNH has no 
statutory power to enforce a landowner to 
implement a management plan or a management 
agreement. 

Ewan MacLeod: Is it your understanding that 
SNH entered into a management agreement with 
Scarborough Muir Group that permitted SNH to 
carry out work on the site? 

Pete Gilchrist: I do not know; I am not aware of 
that. 

Ewan MacLeod: One of the issues that have 
arisen in the past has been the availability of salt 
water for the site. Could you explain to the 
assessor the importance of salt water for the 
maintenance of the SSSI‟s favourable condition? 

Pete Gilchrist: Part of the site is classified for 
its salt marsh vegetation. An inundation of salt 
water is required for that vegetation to be 
maintained. 

Ewan MacLeod: Is it your understanding that 
Scarborough Muir Group has agreed to enter into 
a servitude with Scottish ministers to permit the 
ingress of salt water to the site? 

Pete Gilchrist: Yes. 

Ewan MacLeod: Will you offer the assessor 
your view on what that will achieve as far as the 
favourable status of the SSSI is concerned? 

Pete Gilchrist: It will certainly help to ensure 
that the water budget on the site is improved. 

Ewan MacLeod: Let us return to appendix 10.7 
of the environmental statement. I refer to table 
4.14, which in my copy is on pages 80 and 81. As 
well as setting out the impact of the road 
proposals, it sets out the proposed mitigation 
measures and the significance of any residual 
impact. We can see from the impact 
characterisation section that the realignment of the 
road 

“will result in loss of approximately 1% of the reedbed 
habitat” 
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in the SSSI. There will be a direct negative effect, 
which is referred to as “Irreversible”. Ultimately, 
the impact is categorised as “Significant negative”. 

Under mitigation, it is stated: 

“In consultation with SNH a mitigation strategy to 
enhance the habitat has been adopted. A number of 
options for improving the site are potentially available; and 
a commitment to implement a management strategy in 
consultation with SNH to enhance the site‟s condition has 
been agreed.” 

Where would we find that management strategy? 
In which document before the hearing is it 
contained? 

Pete Gilchrist: The strategy is the commitment 
to develop the management plan to fulfil the 
requirements that are set out in the environmental 
statement. 

Ewan MacLeod: At the moment, you have no 
idea how long it will take for the management plan 
to return the SSSI to “favourable” status. You do 
not know whether it will need to be managed for 
60 years, 100 years or 120 years, do you? 

Pete Gilchrist: On the basis of our professional 
understanding of the site and SNH‟s 
understanding of the site, we anticipate seeing the 
marsh returning towards favourable condition in 
about five years. As I have said, active 
management of the site thereafter would be a 
requirement to ensure that favourable condition 
was maintained. As you rightly said, I could not 
say to the week when that would happen. 

Ewan MacLeod: I am not asking even to the 
week; I am asking to the decade. You simply have 
no idea. 

Pete Gilchrist: I have just said that I would 
have thought that it would be about five years. 
That is from professional experience of how long it 
takes those types of vegetation systems—if the 
inundation of water, the water budget and the 
management are correct—to start changing 
towards the types of habitats and designations 
that are sought. 

15:45 

Ewan MacLeod: Finally, I will refer to one of the 
letters that is attached to the promoter‟s written 
submission. It is a letter of 19 April 2010, from Mr 
Henderson to my colleague Mr Mitchell, who is 
sitting to my left. The top paragraph on the final 
page of the letter explains that the 

“plots are required in order to enable the commitment made 
in the Environmental Statement to provide mitigation to 
address impacts on St. Margaret's Marsh SSSI from the 
proposed scheme to be fulfilled.” 

Mr Henderson, do you agree that there is no 
requirement in the environmental statement for 
acquisition in perpetuity? 

Frazer Henderson: Yes. 

Ewan MacLeod: That is, I presume, one reason 
why Transport Scotland and the Scottish ministers 
are willing to offer to enter into a lease with my 
clients. 

Frazer Henderson: Yes. 

Ewan MacLeod: The second paragraph states:  

“We”— 

which I presume is the Scottish ministers— 

“wish to discuss further with you the possibility of returning 
this land to Scarborough Muir Group's ownership, following 
completion of the scheme, with arrangements for the 
management of the SSSI provided for in the conveyance of 
this land back to the Group.” 

You were willing to contemplate that at that stage, 
so what has changed in the few months since? 

Frazer Henderson: Since that date, we have a 
better understanding of what will be required on 
the marsh going forward, and of the level of 
investment, time and effort that would be required 
to bring it up to the state that Dr Gilchrist has 
mentioned. 

Ewan MacLeod: Where do we see the 
evidence for that? 

Frazer Henderson: Dr Gilchrist has alluded to 
the evidence for that in the answers that he gave 
you. 

Ewan MacLeod: I have heard the allusions, but 
I am interested in where the evidence itself is. 

Pete Gilchrist: The strategy has always said 
that it was going to be developed in consultation 
with SNH. As you know, we have had a number of 
meetings—including site meetings—with SNH 
earlier this year, which included requests for more 
information on the hydrology and hydrodynamics 
of the site. In the light of some of that information 
and understanding the complexity of the 
management, we and SNH have considered the 
potential management options. You have seen a 
draft plan that is quite complex; there are water 
management gates on the site that would need to 
be used in perpetuity to ensure that the vegetation 
maintained the quality that we would want. 

Ewan MacLeod: Can I take you to appendix A6 
of the environmental statement? Have you got 
that? 

Pete Gilchrist: Yes I have, thank you. 

Ewan MacLeod: I am looking at A6.3, which is 
a summary of key issues. For those who do not 
have the document to hand, it states: 

“A summary of the key environmental input provided by 
consultees through the consultation process described in 
Chapter 6 ... is presented ... A full list of consultees is 
provided in Appendix A6.1 with a summary of the 
information provided.” 
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Pete Gilchrist: Sorry, I seem to have the wrong 
reference. 

Ewan MacLeod: Okay. I will hang on until you 
have it. 

Pete Gilchrist: Is it A6.3? 

Ewan MacLeod: That is right. 

Pete Gilchrist: Right. I have that. 

Ewan MacLeod: It is on page 5 of appendix 
6.3—we can start on page 4 for the sake of 
completeness. On the left-hand side, Scottish 
Natural Heritage is listed as a consultee, and we 
can see the summary of comment and the 
responses. If you go down to page 5, you will see 
SNH‟s comments in relation to ecology at St 
Margaret‟s marsh. You will then see the response. 
I am interested in the second bullet point, which 
states: 

“Mitigation proposals were amended to reflect SNH‟s 
advice. Further consultation will be undertaken to develop 
and agree the long term management of St. Margaret‟s 
Marsh SSSI between the landowner, Transport Scotland 
and SNH.” 

The crucial difference between what was said 
then and where we are now is that there has been 
no consultation of my clients—“the landowner”—
over what management would be appropriate at St 
Margaret‟s marsh SSSI or how it might be 
facilitated. Is that a fair comment? 

Pete Gilchrist: With regard to the specific 
management of the site, yes it is. However, the 
consultee in this case is SNH, which has 
responsibility for the SSSI. Those are the people 
from whom, in the first instance, we need 
agreement on what would be required to mitigate 
the impact of the scheme. 

Ewan MacLeod: We know from reading the 
environmental statement, however, that we are not 
talking about simply mitigating the impact of what 
is ultimately quite a small loss—it is important, but 
it is only a small amount—of habitat. We are 
talking about a substantial positive benefit that 
would arise from the management that you 
propose to undertake. 

Pete Gilchrist: There is a benefit, yes. 

Ewan MacLeod: A significant one? 

Pete Gilchrist: The benefit is compensatory. 
We are losing habitat from the SSSI. Rather than 
buying another 3.7 hectares to replace that which 
is being lost, SNH agreed that it wants its strategy 
to be an enhancement of the existing site towards 
favourable condition, which would give a 
significant positive residual benefit. It does not 
want another 3 hectares of site that are not going 
to be managed by Scarborough Muir, with all due 
respect to the management of the SSSI. The site 
was in a favourable condition when it was 

designated, but it has gone from that to an 
unfavourable condition, and part of it has been de-
designated. The statutory consultee, who has 
responsibility for the site and for ensuring that the 
mitigation and compensation for the loss of habitat 
from that site is effective, wants to be reassured 
that the mitigation—the management plan—will be 
implemented and will mitigate the full impact of the 
scheme for the operational phase of the bridge. 

Ewan MacLeod: With respect, Mr Gilchrist, I do 
not want the assessor to go away thinking that my 
clients were in some way responsible for the de-
designation of part of the SSSI. What is your 
understanding of the initial boundary of the SSSI 
that SNH identified? 

Pete Gilchrist: The boundary was marked by a 
natural feature towards the west of the site. 

Ewan MacLeod: In your professional opinion, 
was the area of land that formerly formed part of 
the SSSI appropriate for inclusion within it in the 
first place? 

Pete Gilchrist: I have not done any assessment 
of that, so it is difficult for me to comment. 

Ewan MacLeod: Did it contain any qualifying 
features, as far as you are aware? 

Pete Gilchrist: I understand that it had similar 
vegetation to that which is found throughout the 
site, such as the tall ruderal and shrub species. 

Ewan MacLeod: We might simply have to 
disagree on that. 

On the approach to the management of the 
SSSI, if my clients, as landowners, were willing to 
enter into a binding management agreement for 
five years following completion of construction, 
with a commitment that any purchaser of the land 
would have to enter into a similar agreement, 
would that address Scottish ministers‟ concerns 
about the transfer of the site? 

Pete Gilchrist: Can you repeat the question? 

Ewan MacLeod: I will put it another way. During 
your examination in chief, it seemed that one of 
the principal concerns that was being expressed 
was the possibility that the land might be sold in 
due course, and that any management agreement 
that was entered into would not be binding on the 
purchaser. If my clients gave a binding legal 
commitment to make any purchaser bound to 
enter into the same management agreement, 
would that address the concern that was 
expressed during your examination in chief? 

Pete Gilchrist: It seems to be quite a short 
timeframe compared with what is required for 
ongoing mitigation for the impact of the scheme. 

Ewan MacLeod: We will come back to that in a 
moment. Let us talk about the principle first. Does 
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the offer of any management agreement, and a 
binding commitment to bind any purchaser, 
address the issue? 

Pete Gilchrist: To be honest, I do not think that 
I am qualified to comment on that. 

Ewan MacLeod: I forget whether it was you or 
Mr Henderson who expressed concern on behalf 
of Scottish ministers during examination in chief, 
but I presume that one of you is in a position to 
say whether or not it is a concern that could be 
addressed in that way. 

Frazer Henderson: If such an agreement could 
provide us with the certainty that we would obtain 
by means of a lease, it would be acceptable. It 
comes down to how one is bound and how any 
subsequent purchaser will be bound. 

16:00 

Ewan MacLeod: I presume that the lease would 
be for the purpose of implementing whatever 
management plan was agreed in due course. 

Frazer Henderson: Yes. As I mentioned, the 
lease that we offered to SMG would be for a 60-
year period. That was certainly in our heads in 
terms of the lease going forward. Forgive me if I 
have understood this incorrectly: your proposal 
was for a five-year agreement with SMG, which 
would then be binding to a purchaser either 
subsequent to that five-year period or within the 
five-year period. 

Ewan MacLeod: It was to be binding to a 
purchaser within the five-year period. 

Frazer Henderson: That is not similar to the 
terms of the 60-year lease period that we would be 
seeking to achieve. 

Ewan MacLeod: I understand that, and I am 
sure that the assessor does. On that note, sir, I 
leave it to you to determine whether a 60-year 
lease period is required for these purposes. 

The Assessor: I may have some questions 
later on, but I will see where you go, Ms Crawford. 

Ruth Crawford: Thank you, sir. This question 
might be for Dr Gilchrist, as you were directed to 
the bundle of correspondence that was submitted 
earlier today by Mr MacLeod. You were taken to 
an e-mail recording a meeting between Jacobs 
Arup and SNH on 17 March 2009—that is on the 
third page of the bundle. 

Pete Gilchrist: Yes—I have it. 

Ruth Crawford: At the very bottom of the page, 
you were taken to “NC” stating that 

“the loss of habitats ... at these two locations was not a 
concern.” 

Do we then go on to see a concern on the part of 
SNH relating to the integrity of the remainder of 
the site? 

Pete Gilchrist: Yes, we do. 

Ruth Crawford: Would I be right to understand 
that it is that concern about safeguarding the 
integrity of the remainder of the site that has led to 
the ministers proposing that they acquire the land 
at the plots in question either compulsorily or by 
way of a 60-year lease? 

Pete Gilchrist: That is correct. 

Ruth Crawford: We also know that SNH is a 
statutory consultee and that it has a specific role to 
play in advising the Scottish ministers on matters 
of natural heritage. 

Pete Gilchrist: That is correct. 

Ruth Crawford: We know that SNH has 
responsibility over things such as special 
protection areas and SSSIs. 

Pete Gilchrist: Yes. 

Ruth Crawford: As I understand it, an SSSI is 
assigned a high level of sensitivity in the 
environmental statement—it is said to be of 
“national importance”. 

Pete Gilchrist: Indeed. That is correct. 

Ruth Crawford: We know that SNH has not 
objected to the scheme. 

Pete Gilchrist: That is correct. 

Ruth Crawford: We also know that you have 
been in discussion with SNH about the SSSI. 

Pete Gilchrist: That is correct. 

Ruth Crawford: You were taken to various 
parts of the environmental statement, and I want 
to take you back. In your examination, you 
referred to paragraph 10.5.13. It may be difficult to 
take this out of context, but I hope that you can 
explain for my benefit—and, I hope, for the benefit 
of the assessor—the relevance of paragraph 
10.5.13 to the promoter‟s need to acquire the two 
plots. It is on page 38, in chapter 10. 

Pete Gilchrist: Yes. Paragraph 10.5.13 
demonstrates the mitigation strategy that we had 
for habitat loss throughout the scheme, which was 
for one-to-one replacement. 

The exception was St Margaret‟s marsh. In 
consultation with SNH, it was understood that 
trying to recreate new habitat outside the site 
boundary, which would then have its own 
management issues, would not provide as good 
mitigation as trying to enhance and having a 
management plan to manage the marsh towards a 
favourable condition. It was understood that that 
would provide a better benefit. 
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Ruth Crawford: You mentioned compensation; 
I think that you also mentioned that in your cross-
examination. Would I be right in understanding 
that compensation is considered to be a perfectly 
acceptable method by which to mitigate adverse 
impacts in the guidance given on environmental 
impact assessment? 

Pete Gilchrist: Indeed—yes. 

Ruth Crawford: You were taken to the 
environmental commitments in chapter 23. I am 
not sure whether we touched on this, but we can 
take evidence on it from you. You set out the 
potential impacts in chapter 22—I refer to that so 
that we can follow the scheme—and you refer on 
various pages to the potential impacts on the SSSI 
under discussion. 

Pete Gilchrist: That is correct. 

Ruth Crawford: As I understand it, chapter 23 
sets out the schedule of environmental 
commitments and, in shorthand, the mitigation that 
is proposed. Is that correct? 

Pete Gilchrist:  Yes. 

Ruth Crawford: Chapter 24 summarises the 
significant residual impacts post the mitigation that 
is set out in the schedule of environmental 
commitments. 

Pete Gilchrist: That is correct. 

Ruth Crawford: As I understand it, various 
commitments may be relevant to the St Margaret‟s 
marsh SSSI. One in particular relates to the 
ministers‟ contention that it is necessary for them 
to acquire the two plots of land. Can that be found 
on page 17 of chapter 23? I refer to mitigation item 
TE51. 

Pete Gilchrist: Would you give me that 
reference again? I am sorry. 

Ruth Crawford: Mitigation item TE51. 

Pete Gilchrist: What page is that on? 

Ruth Crawford: It is on page 17 of chapter 23. I 
am sorry; it was my mistake if you did not hear 
me. The document says: 

“A management strategy to enhance the site‟s condition 
will be implemented in consultation with stakeholders.” 

Pete Gilchrist: Indeed. 

Ruth Crawford: The stakeholders would 
include SNH. 

Pete Gilchrist: Yes. 

Ruth Crawford: Have you consulted it? 

Pete Gilchrist: Yes. 

Ruth Crawford: I think that I am correct in 
understanding that the SSSI at St Margaret‟s 
marsh is not identified in chapter 24 as suffering a 

significant residual impact. We can take that as 
read. 

Pete Gilchrist: It is, but that is positive. 

Ruth Crawford: It is positive. I beg your pardon. 
Can we draw any conclusions from the fact that 
SNH has not objected to the scheme at the SSSI 
location? Can we draw any conclusions about its 
satisfaction or otherwise regarding the proposed 
mitigation? 

Pete Gilchrist: Yes. It is happy with the 
enhancement management plan that we are 
developing. 

Ruth Crawford: In your professional opinion, 
would a five-year management strategy be 
sufficient to result in a conclusion that there would 
be no significant negative residual impact at the 
SSSI? 

Pete Gilchrist: No. 

Ruth Crawford: On the five-year period, we 
know that the construction period that is set out for 
the crossing itself is six years. 

Pete Gilchrist: That is correct. 

Ruth Crawford: Does that have any relevance 
to consideration of a five-year management 
agreement? 

Pete Gilchrist: It should not. The five year plan 
is specifically to get the infrastructure in to start 
managing the site and the on-the-ground 
management. Normally, there would be an 
ecological management plan running in a five-year 
cycle, which means that, after five years, you 
review the state of the habitats and re-evaluate 
how successful they are. 

Ruth Crawford: So, the five-year management 
agreement that has been suggested by SMG 
would be only the first stage of an on-going 
process. 

Pete Gilchrist: Indeed. 

Ruth Crawford: Thank you, sir. I have no 
further questions. 

The Assessor: Thank you. I have a question 
about SSSIs. What is the process for the review of 
those designations? 

Pete Gilchrist: There is a 10-year review cycle 
in which SNH can, if directed, re-evaluate the 
SSSI. 

The Assessor: If the SSSI, in the form that it 
would take with the boundary changes as I 
understand them to have been described to me, 
were kept in an appropriate condition, would that 
mean that the land is, in effect, non-developable? 

Pete Gilchrist: It would be difficult to develop it. 
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The Assessor: That is the case unless there 
was the process that I understand is being gone 
through at the moment, in which for the loss of one 
slice, another slice makes up the difference. I am 
looking for the right words. 

Pete Gilchrist: Yes. 

The Assessor: Those are all the questions that 
I had.  

Mr MacLeod, I am at a bit of a loss. Are you a 
witness, or have you brought a different hat with 
you? 

Ewan MacLeod: I think that I probably am a 
witness, sir. There is one thing that I want to clarify 
quickly with my client, so could I perhaps have a 
one-minute adjournment? 

The Assessor: You can. I am quite anxious to 
know who is who and who is going to be 
questioning whom. Since you cannot question 
yourself, I am not quite sure where we are going. 

Ewan MacLeod: I did not intend to ask myself 
any questions or have anyone on my side ask any 
questions; I was simply proposing to take my 
witness statement as read. I think that I have one 
other thing to say, and then I am content if Ms 
Crawford wants to ask me some questions—if that 
is acceptable to you, sir. 

The Assessor: Could you take me to your 
witness statement? 

Ewan MacLeod: I can. 

The Assessor: It may have got lost in the 
bundles. We have a letter from 6 August—is that 
it?  

Ewan MacLeod: What I have now is this: it is 
headed “Stage 2 evidence: Group 18”. There are 
then two blank sections; the third says: 

“The following issues remain in dispute and our written 
evidence on each issue is set out below”. 

The Assessor: That clearly states for me that 
the lead objector is yourself. 

Ewan MacLeod: Yes, and it was my intention 
that that would, in effect, form my witness 
statement—if that is agreeable. 

The Assessor: It is certainly what we have. 
Please take the adjournment. Is one minute 
enough? 

Ewan MacLeod: I will need two minutes at the 
very most, I think. 

The Assessor: That is fine. 

16:13 

Hearing suspended. 

16:18 

On resuming— 

The Assessor: We seem to be in an inflationary 
world—the minutes move on. 

What are you going to do, Mr MacLeod? 

Ewan MacLeod: I am obliged for the 
adjournment. All that I intend to do, if it is 
acceptable to you and to Ms Crawford, is to give 
one further point of clarification. I am then happy 
to answer any questions that either you or she 
has. Does that sound agreeable to you? 

The Assessor: I will make one point straight 
away. This hearing is not a forum for negotiation 
and it occurs to me that that is the atmosphere 
that may have been created. 

Ms Crawford, shall we allow Mr MacLeod to 
make his point of clarification? 

Ruth Crawford: I have no objection. 

The Assessor: Thank you. 

Ewan MacLeod: Thank you, sir. 

The Assessor: Not at all. 

Ewan MacLeod: I emphasise that it is a point of 
clarification rather than negotiation. During Ms 
Crawford‟s re-examination, she asked Dr Gilchrist 
about the possibility of managing St Margaret‟s 
marsh during the construction period. I simply 
want to make it clear—for your benefit and the 
promoter‟s—that my clients are willing to offer a 
five-year management period from the completion 
of construction. Also, if the promoter is minded to 
carry out management works at the SSSI while the 
main bridge works are going on, we are quite 
happy for it to have access to St Margaret‟s marsh 
for the purpose of managing the site at that stage 
as well. In other words, if the promoter chose to 
undertake management works while the bridge 
works were going on, it could effectively have 10 
years of management rather than the five years 
that was discussed with Mr Gilchrist earlier. 

The Assessor: I think that that has clarified 
your negotiating position, Mr MacLeod. 

Ewan MacLeod: It was simply a point of 
clarification, sir. 

Ruth Crawford: Good afternoon, Mr MacLeod. 
The parties‟ respective positions are fairly clear. 
What do your clients propose to do with the land 
that they could not do if the land was subject to a 
60-year lease? 

Ewan MacLeod: The point is this: the land is 
my clients‟ land. It is for the promoter to 
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demonstrate that the rights of property that he 
seeks to acquire are necessary, appropriate and in 
the public interest. My clients‟ aspirations for 
Rosyth are well known—there are plans in the 
public domain that your clients will have seen, 
which show that my clients intend St Margaret‟s 
marsh to be enhanced as an ecological habitat as 
part of a wider master plan. 

Ruth Crawford: Let us assume that it has been 
demonstrated that there is a need for the promoter 
to acquire the land, whether by lease or by 
compulsory acquisition powers. If the ministers 
were to take a lease over the two plots in question 
and if, in due course, your clients were able to 
obtain permission for the development that they 
propose and, as a condition of that, it was 
necessary for them to use those plots as amenity 
ground or whatever, what is it about the lease that 
would prevent them from doing that? 

Ewan MacLeod: I do not know. First, I do not 
know what the terms of any planning permission 
might be. Secondly, as things stand, I do not know 
what the terms of the lease would be. As I 
understand it, the lease is to be linked into the 
management agreement for the enhancement of 
the site. Although my clients have been in 
discussion with your clients for some time, we 
have not seen any specific detail of what is 
proposed other than a plan that is attached to the 
bundle of e-mails that was lodged earlier this 
afternoon. 

Ruth Crawford: Am I right in understanding that 
the area under discussion is not zoned for 
residential development in the draft local plan? 

Ewan MacLeod: It is not, no. 

Ruth Crawford: And am I right in understanding 
that it is unlikely that the area within the SSSI 
would constitute recreational open space? 

Ewan MacLeod: I have no idea whether it 
would or would not. 

Ruth Crawford: Have your clients taken any 
steps to ascertain whether it would constitute 
recreational open space? 

Ewan MacLeod: None that I am aware of. 

Ruth Crawford: Would I be right in 
understanding that the use to which your clients 
may wish to put the land at some point in the 
future is aspirational, as you described it a 
moment or two ago? 

Ewan MacLeod: I am not sure that I described 
it as aspirational. The use to which my clients wish 
to put the land in due course is a matter for 
them—and it will be a matter for them at the time 
at which they decide what use to put it to. As 
things stand, it has an SSSI designation. I have 
explained that my clients have an intention, as part 

of a wider master plan for the area, to enhance the 
site in its own right. However, those are all matters 
for the future. As things stand now, my clients are 
concerned simply with the duty on the promoter to 
demonstrate that it is required to take the land 
either outright or for a specified period. 

Ruth Crawford: I understand that. You will 
appreciate my clients‟ position: that they have 
demonstrated that there is a need to acquire the 
land. 

Staying with your clients‟ future plans, and as far 
as the SSSI is concerned, you have explained that 
your clients wish to enhance that designation, 
which is no doubt very admirable. If the SSSI were 
enhanced, and if I understand the position—
correct me if I am wrong—that would mean that 
the site would continue to be unavailable for 
residential development. It would also be unlikely 
that it could be used by way of recreational open 
space, for example. 

Ewan MacLeod: That may be the case; it may 
not. It is indeed unlikely that residential 
development would be permitted within an SSSI. 
As for recreation, I note that the mitigation 
measures that are being put forward by Transport 
Scotland—the plan is attached to the sheaf of e-
mails that was passed earlier—cover a number of 
footpath accesses that cross the site. 

Ruth Crawford: On the other side of the coin, if 
the ministers were not to acquire the land, and if it 
suffered further degradation, for whatever 
reasons—although I am not for one moment 
suggesting that your clients would be interested in 
that—that could open up the possibility of the area 
that now constitutes the SSSI being subject to 
further de-designation. That is an ugly word, but I 
am sure that you know what I mean. 

Ewan MacLeod: I do indeed know what you 
mean. That would be a matter for Scottish Natural 
Heritage, which has powers available to it under 
environmental legislation to take some fairly 
draconian steps if it chooses to bring land under 
its control. As I understand it, however, that matter 
is outwith the scope of this inquiry. 

Ruth Crawford: You will be aware—no doubt 
you have advised your clients—that, if the 
ministers were to acquire the land, let us say by 
compulsory powers, your clients would have the 
ability to seek and recover compensation. 

Ewan MacLeod: Indeed—my clients are aware 
of that. 

Ruth Crawford: I have no further questions. 

The Assessor: We have probably reached the 
stage at which we can proceed to submissions. 
Would you like to take some time, Ms Crawford? 

Ruth Crawford: Yes, thank you. 
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16:29 

Hearing suspended. 

16:38 

On resuming— 

The Assessor: Ms Crawford, would you care to 
give me your submission? 

Ruth Crawford: Thank you, sir. 

As we have heard, the SMG group 18 objection 
relates to plots 1417A and 1521, as revised. You 
have heard an explanation in relation to that. The 
promoter proposes no further amendments to the 
bill in relation to those plots. The submission is 
that the promoter has demonstrated a need for the 
acquisition of those plots, whether by way of 
compulsory powers or by way of a 60-year lease, 
as was discussed. 

You have been taken, sir, by way of cross-
examination, to sections 22 and 1 and schedule 2, 
paragraph 9, of the bill. It has been explained that 
the reasons for the acquisition are to mitigate the 
adverse effects occasioned as a result of the 
works that are required for the scheme. That 
mitigation is by way of compensatory provision. As 
we have seen from some of the correspondence, 
that compensatory provision is to ensure that the 
integrity of the site at the St Margaret‟s marsh 
SSSI is maintained. It is the submission of the 
promoter that the integrity of the site can be 
maintained only through acquiring control of the 
site at the plots under question, whether by way of 
compulsory acquisition or by leasehold. 

It is the ministers‟ position—as set out in the 
environmental statement—that, without a 
management strategy to maintain the integrity of 
the site, there would be a significant adverse 
impact on the SSSI. The Scottish ministers have a 
duty under section 66 to do everything that is 
reasonably practicable to ensure that the 
environmental impact of the construction and 
operation of the Forth crossing works is not worse 
than the residual impact identified in the 
environmental statement. Dr Gilchrist advised you 
that no adverse residual impact was identified in 
the environmental statement, although a positive 
residual impact was identified in the ES as a result 
of the mitigation that is proposed by way of a 
management strategy. 

It is the submission on the part of the ministers 
that, without their being able to acquire the land 
and without the proposed mitigation, there can be 
no certainty that the adverse effects outlined in the 
ES would be no worse. In other words, if the 
ministers cannot achieve the management 
strategy by way of the acquisition, there can be no 
certainty that there would not be a significant 
adverse effect at the SSSI; therefore, the ministers 

would be in breach of the provisions under section 
66. The five-year management agreement that 
has been suggested by SMG does not, in the 
promoter‟s submission, buy any confidence that 
the environmental impacts would be no worse 
than as set out in the environmental statement. 
That is primarily by reference to the lifespan of the 
bridge, which is 120 years. 

The ministers‟ lack of confidence is illustrated by 
the fact that SMG has indicated clearly—and, no 
doubt, appropriately—that, as a landowner, it 
wishes to be able to exercise the full rights of a 
landowner to do what it wishes with the land in 
question. It is, of course, accepted by the promoter 
that they wish to deprive or otherwise interfere 
with the ownership rights of SMG over the land in 
question; however, it is the promoter‟s submission 
that that deprivation or interference is both 
necessary and proportionate to ensure that the 
environmental impacts occasioned by the scheme 
will be no worse than as set out in the 
environmental statement. 

In my submission, the promoter has 
demonstrated, first, that there is a necessity to 
acquire the land and, secondly, that it is 
proportionate that they do so in recognition of the 
fact that SMG will be deprived of the land in 
question or that, at the very least, there will be an 
interference with its land ownership rights. For 
those reasons, the promoter does not propose any 
further amendments to the bill. 

The Assessor: Thank you, Ms Crawford. 

16:45 

Ewan MacLeod: Sir, it is a fundamental 
requirement of this parliamentary process that the 
promoter demonstrate that the acquisition of the 
land or interests in the land is necessary. I referred 
one of the witnesses to various sections in the 
draft bill, and you will have a note of those when 
the transcript is available. A failure to demonstrate 
the need for the acquisition would be contrary to 
article 1 of the first protocol to the European 
convention on human rights, and case law 
demonstrates clearly that a clear case must be 
made by the promoter in these circumstances to 
justify depriving a private owner of his land in the 
public interest. It is my submission that the 
evidence in this case does not come close to 
justifying outright acquisition, and I think that that 
is accepted by the promoter given that they now 
propose to enter into a lease for 60 years and 
would revert to compulsory acquisition only if it 
was not possible to agree appropriate terms. 

The evidence—for example, mitigation item 51 
on page 17 of chapter 23 of the environmental 
statement—clearly points towards the need to 
implement a management agreement for the land 
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at St Margaret‟s marsh. It does not talk about the 
duration of that agreement and certainly does not 
point towards a permanent management 
arrangement, nor does it point towards a 60-year 
management arrangement. My clients have been 
willing to offer a management arrangement to 
Transport Scotland since the very outset, and that 
was apparently something that Transport Scotland 
was originally willing to contemplate in April of this 
year, although not now. There is no evidence to 
demonstrate why there was that change of 
position. 

There is no evidence to suggest that a 60-year 
lease is required or appropriate. Therefore, it is my 
submission that plots 1417A and 1521 should be 
removed from the bill and that the promoter should 
be instructed to enter into a management 
agreement with the landowners and Scottish 
Natural Heritage for a period from the approval of 
the bill to five years following completion of the 
principal works. 

The Assessor: That draws us to a conclusion 
on this particular item. I thank you, Mr MacLeod, 
for appearing as both a witness and an advocate 
for your clients‟ case. 

We have a couple more groups to consider—
groups 10 and 13. I do not know how you feel 
about this, Ms Crawford, but we have had a fairly 
lengthy day and I am happy to carry those over 
into the next day. On the other hand, I would also 
be more than happy to go on until 6 o‟clock. 

Ruth Crawford: Thank you for that, sir. As you 
are aware, groups 10 and 13 rest on their rebuttal; 
therefore, I do not expect that the promoter‟s 
evidence will take terribly long. I certainly do not 
think that it will take until 6 o‟clock. If you are 
prepared to bear with the promoter, the preference 
would be that we just bash on. 

The Assessor: I am happy to do that. Thank 
you for your help in that matter. 

16:47 

Hearing suspended. 

16:52 

On resuming— 

Group 10: Babcock International 
Group 

The Assessor: I am ready. Would you prefer to 
take group 10 first, or group 13? 

Ruth Crawford: Group 10, please. 

The Assessor: Group 10 it is. 

Ruth Crawford: I simply propose to ask Mr 
Henderson where we are with group 10. You will 
have seen, sir, that the parties do not appear to 
have any substantive dispute. It might be that we 
are tinkering at the edges. It might be helpful if Mr 
Henderson simply provided you with an overview 
of where we are. 

The Assessor: That would be helpful. Thank 
you, Mr Henderson. 

Frazer Henderson: We are having constructive 
dialogue with the objector. There are two issues 
on which they state that there is some dispute. 
The first is the effect of compulsory acquisition 
rights. We have advised the objector that we will 
be taking servitudes over the railway line in order 
to preserve their rights. The objector has that 
information from us. Consequent to that, on the 
second aspect, which essentially deals with bridge 
agreements, we have provided the objector with a 
draft bridge agreement and we note that the 
objector states that they are reviewing it as 
appropriate with their legal advisers. The 
agreement is with their legal advisers and we are 
waiting for it to come back. We think that we can 
resolve all the issues to the mutual satisfaction of 
both parties. That is given credence by what the 
objector states in their rebuttal to our written 
evidence. 

The Assessor: Thank you. What is the 
problem? 

Frazer Henderson: I think that it is simply a 
matter on which our two legal entities have got to 
get together in order to get a form of words that 
both can agree upon. That will ensure that the 
objector‟s rights are preserved—we do not wish to 
interfere with those—and we can be assured that 
we can construct and maintain the bridge with full 
consultation with Babcock as and when required. 

The Assessor: This is a matter on which the bill 
committee might not have a great deal of patience 
if that did not come through. I cannot speak for the 
bill committee, but it seems to me that you have 
been on the verge of getting this right for quite a 
considerable time. I do not say anything about 
Transport Scotland or the objector. I merely say 



103  30 AUGUST 2010  104 
 

 

that the situation does not seem to fit easily with 
the bill committee‟s preference. I am bound to 
draw that to your attention. 

Frazer Henderson: With your indulgence, I 
draw your attention to item 5 in the objector‟s 
rebuttal. Under the heading “We wish to see the 
following changes made”, it states that there are 
none applicable. I think that you can be assured 
that we are all on the same wavelength, so to 
speak, on the matter. 

The Assessor: Thank you. There was no 
criticism intended. 

Group 13: First Tower Trustees 
Ltd 

16:55 

The Assessor: Can we move on? 

Ruth Crawford: Yes. There would be little 
purpose in my making any submission in relation 
to group 10 and I suspect that we are in the same 
position with group 13. Again, the best way to 
address the matter would perhaps be to ask Mr 
Henderson to advise you, sir, of where we are at. 
You will have seen from the rebuttal that what is in 
dispute is the power or otherwise of the promoter 
to grant a servitude in favour of the objector. 

Frazer Henderson: The nub of the issue is that 
we have a dispute about where the line of a 
particular drain is. We have been content to go on 
to the site with the objector to identify the line of 
the drain. We have a view on where it is, and they 
have a view on where it is. Our view aligns with 
that of the City of Edinburgh Council. We have had 
correspondence on the matter with the objector. In 
view of your impending report, we will seek to 
clarify the matter and bring it to your attention 
before you conclude your report. 

The Assessor: Thank you. It would be even 
better if you could draw it to a conclusion by the 
end of the hearing process. I say that simply 
because I am required to present a summary of all 
the evidence to the bill committee. I am short of 
time, and if the matter can be dealt with, that will 
allow me to focus even more on other matters. 

Frazer Henderson: We will use our best 
endeavours to achieve the outcome that you 
desire. 

The Assessor: I am much obliged to you, Mr 
Henderson, and your colleagues. Does that 
complete our business for today? 

Ruth Crawford: Yes, sir. 

The Assessor: That brings us to the end of 
today‟s meeting. I thank all the witnesses who 
appeared and all those who have stayed on 
throughout the day. I also thank you, Ms Crawford, 
for getting us through today. It has been quite a 
long day. We have done a lot of good work. I was 
going to say that I look forward to tomorrow, but I 
will see you all tomorrow anyway. 

Hearing closed at 16:57. 

 



 

 

 


