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Scottish Parliament 

Forth Crossing Bill Assessor 
Hearing 

Thursday 2 September 2010 

[The Assessor opened the hearing at 09:48] 

The Assessor (Professor Hugh Begg): Good 
morning, everyone, and welcome to this hearing in 
respect of consideration of objections to the Forth 
Crossing Bill. At the first hearing, I made a number 
of remarks about the conduct of participants at 
these hearings and gave further information about 
my role in the process. There is no need for me to 
repeat those remarks, as copies of them have 
been made available to all who are present today. 

Turning to the usual domestic matters, I point 
out that there are toilets nearby, to which staff can 
direct you. If we hear a fire alarm, it will not be a 
drill and we should in an orderly fashion leave the 
room without delay and follow the signage, which 
is clear. I ask that all mobile telephones, 
BlackBerry devices and laptops be switched off 
and remain off for the duration of the proceedings. 

I am keen to make good progress, so I propose 
that we divide the sitting day into two sessions. 
Our start today has been slightly delayed, for good 
reasons. We will sit until about 1 o‟clock or 1.30, 
with a break of either half an hour or an hour for 
lunch. I hope to complete the proceedings before 
6 o‟clock; only in very exceptional circumstances 
would we sit beyond that time. I am happy to 
consider short breaks—for comfort and to 
rearrange papers—at appropriate intervals. 

I have all the written evidence before me, so 
there is no need to repeat points that are made in 
it unless they are directly required to answer 
questions. I would welcome brevity and clarity in 
questions and answers. 

We have received written confirmation of the 
fact that group 15, from Major Iain Dalzel-Job, has 
been withdrawn. 

Group 23: Ken and Christine 
Kirkcaldy 

09:50 

The Assessor: The first group for consideration 
today is group 23, from Mr and Mrs Kirkcaldy. I 
invite those who intend to lead the case for the 
promoter, and the objectors, to introduce 
themselves. 

Christine Kirkcaldy: Hello. 

Ken Kirkcaldy: Hello. 

Ruth Crawford QC: Good morning, sir. My 
name is Ruth Crawford, Queen‟s counsel, and I 
practise at the Scottish bar. I represent Transport 
Scotland. 

The Assessor: Thank you. I need clarification 
of the matters that are still in dispute. 

Ruth Crawford: We have started a bit late, as a 
result of your allowing the promoter and the 
objectors to have some discussions, which have 
been fruitful. Mr Henderson can provide the inquiry 
with an update and advise you of the issues that 
are still in dispute and on which this session of the 
inquiry will focus. 

The Assessor: I am obliged. 

Frazer Henderson (Transport Scotland): 
Good morning, sir. Thank you for allowing us the 
time to discuss matters. I thank the objectors, Mr 
and Mrs Kirkcaldy, for meeting me earlier today to 
seek to resolve some outstanding matters. That is 
much appreciated by the promoter. I advise you 
that the still-outstanding matters between the 
promoter and the objectors are the proposed 
location of the haul road and the consequent land 
take, together with the environmental impacts of 
the location of the haul road. By the environmental 
impacts I mean the noise impact, the air impact 
and the impacts on health. Other objections have 
been withdrawn; the parties have come to an 
undertaking on those matters. 

The Assessor: Is that your understanding of 
the position? 

Christine Kirkcaldy: Yes. 

Ken Kirkcaldy: Yes. 

The Assessor: I notice in your rebuttal that you 
wish to see a number of changes. They include 
the relocation of the haul road, the issue that has 
just been identified. You also want confirmation 

“that all the works to be undertaken around Inchgarvie 
Lodge including the upgrading and widening of Society 
Road” 
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have been “properly modelled” in accordance with 
the terms of the environmental statement. I take it 
that you are now content on that matter. 

Ken Kirkcaldy: Yes—we have been satisfied 
on that. 

The Assessor: Will we discuss the issue of 
noise-sensitive receptors today, or are you content 
on the matter? 

Ken Kirkcaldy: We intend to discuss the issue. 

The Assessor: That is grand. Item 11.5 in your 
rebuttal statement is on compensation for the 
extinguishment of your business. Has that been 
dealt with? 

Ken Kirkcaldy: Yes. 

The Assessor: In item 11.6 of your rebuttal 
statement, you refer to “Further undertakings”. A 
package of matters have been dealt with, but 
some are still outstanding. Will they be dealt with 
under item 11.1, which we have just discussed? 

Ken Kirkcaldy: The haul road is the main item. 

The Assessor: I see where we are going and 
am grateful to you. I invite Ms Crawford to 
introduce her witnesses. 

Ruth Crawford: The witnesses have taken their 
places. The first area of inquiry that I wish to 
explore, perhaps with Mr Glover, is the location of 
the haul road. Good morning, Mr Glover. We 
discussed the location of the haul road earlier in 
the inquiry. It would no doubt be of assistance if 
you could explain again why Transport Scotland 
has indicated the haul road in the position in which 
it appears in the plans. 

Mike Glover (Jacobs Arup Joint Venture): 
Good morning, sir. I reiterate that the purpose of 
the haul road is to take operatives who will operate 
on the south foreshore and the main crossing from 
the A904 down to the south foreshore and hence 
on to a jetty and beyond. The other purpose of the 
road is to take construction materials for the 
foundations and supports of the southern 
approach viaduct to the bridge. Apart from that, 
very heavy construction vehicles are not expected 
to use the road at high intensity. In the 
environmental statement, we have articulated that 
there will be background traffic of heavy goods 
vehicles of about 20 per day on average through a 
month, with peaks of about 80 per day. That is 
part of the record and indicates what this part of 
the road will be used for. 

The haul road further north of the Inchgarvie 
area will be used for more intensive construction 
activities that are related to the earthworks. 
However, the area that is adjacent to the lodge will 
see lighter loading of traffic. 

We researched a number of options for where a 
haul route could go. We looked at routes to the 
west of Linn Mill and routes more locally, around 
Inchgarvie House and Inchgarvie Lodge. You may 
have in front of you a little folder of the alternative 
options that we considered, which we have shared 
with the objectors. 

The Assessor: I have the folder and have given 
careful attention to it. 

Mike Glover: Basically, the area is dominated 
by very dramatic topography and the geology that 
reinforces that. That means that any approach 
road from the A904 northwards must negotiate 
very steep topography—locally to Inchgarvie, in 
particular, but also further west, beyond Linn Mill. I 
refer to the alternatives that we reviewed. 

The option that is more particular to the lodge is 
the alternative that the objectors suggested, which 
appears on page 2 of the document. I believe that 
drawing 628, in the corner, is a faithful 
reproduction of the routing that the objectors 
showed us in their rebuttal. What are the features 
of the route? In simple terms, the alignment that is 
shown results in an average gradient of 10 per 
cent—one in 10—which is excessive for the sort of 
traffic that we contemplate. As you can see, the 
side slopes to the excavation would stretch right 
back into the land. We are looking at an 
excavation depth of about 8m—25ft-plus, in old 
terms. 

The other feature of the route is that it takes out 
the foundations of one of the major piers of the 
structure. As a consequence, one would have a 
dilemma. One would need either to construct the 
pier—which is represented by the two squares that 
appear on the line of the road—before the haul 
road was in place, which is a bit impractical, or to 
place the foundations at an even greater depth. An 
8m excavation for the road, together with the 
excavation for the foundations, would require 
heroic works. It is not practical to embark on that 
route. 

We looked at other alternatives, which are 
described in the pack, but all would result in much 
larger gradients; as far as 19 or 20 per cent—one 
in five. The collection of routings that take the haul 
road through Inchgarvie, as proposed, come under 
the heading of “impractical” for the purposes for 
which we need to construct the road. 

I would like to continue a bit. 

10:00 

Ruth Crawford: I want to clarify something with 
you—says myself, who is not an engineer. You 
mentioned something about the depth of 
excavation being 8m. Am I right in understanding 
that the depth of excavation at the centre of the 
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haul road that is shown in drawing 628 would be 
8m vertically? 

Mike Glover: Yes. 

Ruth Crawford: In that drawing, as the land 
rises to the south, what would be the depth of the 
excavation? Would it be the same? 

Mike Glover: No, the land goes away from you, 
so in real terms it is probably getting to 10m to 
12m. 

Ruth Crawford: So, there is a greater depth of 
excavation as we go to the south. 

Mike Glover: It is about the side slopes. As you 
cut back, you take out very large parts of the land. 

The other point is that reinstatement of that land 
would be a real challenge, as well. I know that that 
is a secondary consideration, but it really has to be 
taken into account. 

Ruth Crawford: Thank you. I think I interrupted 
you when I asked about the depth of excavation. 

Mike Glover: Okay, I will continue. On the 
alternatives, the unfortunate reality of life is that 
the narrow gap between Clufflat and Inchgarvie 
Lodge becomes the only practical approach that 
we could adopt. That would fix the position on to 
Society Road. Then one considers what the haul 
road should do after that point, which is really fixed 
by the location of the major site compound, which 
is located on the A904. Our preference, which we 
have expressed on a number of occasions, would 
be to have the compound to the west of the new 
routing—the new main line—rather than to the 
east. The consequence of putting the compound 
to the west will be that the haul road will, almost by 
definition, have to take a route which is on the 
west side of the main line, which takes it down 
towards Inchgarvie Lodge, around the construction 
of our future abutments, and on to the gap 
between Clufflat Brae and Inchgarvie Lodge. That 
is the logic behind the development of the position 
of the haul road and its routing on the site. 

We recognised very early on that, clearly, this 
was a major introduction into the local 
environment. As a consequence, we have done a 
number of mitigations, which I think we have 
expressed to you before. They are of two types. 
One is to erect considerable barriers—3m high—
on both sides of the area local to where the road 
cuts into Society Road. 

We have also tarmacked the road over the first 
200m. That is to minimise dust, to provide a more 
durable surface and to aid drainage of the road. 
The fact that we are tarmacking the road often 
gets misconstrued as indicating that we are 
investing in a road for the future. I can assure the 
objectors that that is not the intention—it is purely 
for mitigation. First, the road, as I think we have 

said on a number of occasions, has not been 
designed to local authority standards in terms of 
sight lines and so on, so we have used a minimal 
construction specification. Secondly, any land take 
is not permanent, but is temporary—I think that we 
have explained the reasons behind that. I also 
emphasise that we seek no powers in the bill to be 
able to convert it to a permanent road. 

Last but not least, because of the alignment that 
I have expressed, which goes in front of our future 
abutment, it is quite a narrow piece of land. We 
would not allow a road at that location in the long 
term, because it is a highly secure area for us as 
the abutments of the bridge are very important. 
The alignment of the haul road that we show local 
to the abutment would therefore not be acceptable 
in the longer term. With that, I think that I have 
completed the evidence that I would like to submit. 

Ruth Crawford: Thank you, Mr Glover. I will 
pick up on one or two matters that you mentioned. 
You indicated that the team recognised early on 
that the haul road would be 

“a major introduction to the ... environment” 

and you set about looking at major mitigation 
measures, as you describe them. Would I be right 
in understanding that the potential impacts from 
the haul road in the location that is proposed were 
assessed by the environmental team? 

Mike Glover: That is correct. 

Ruth Crawford: Did the result of that 
assessment give rise to the major mitigation 
measures that you have described? 

Mike Glover: It aided our decision to implement 
those measures. 

Ruth Crawford: We know that, understandably, 
a large number of undertakings and commitments 
have been given to Mr and Mrs Kirkcaldy. 

Mike Glover: I would have to refer to Mr 
Henderson on that. 

Frazer Henderson: Yes—that is indeed the 
case. 

Ruth Crawford: You mentioned that you had 
investigated the route that was suggested by Mr 
and Mrs Kirkcaldy and you also indicated that you 
had looked at routes further to the west. 

Mike Glover: That is correct. 

Ruth Crawford: You have described their 
giving rise to various engineering difficulties. 

Mike Glover: Yes, and they would be even 
more severe in some respects—particularly to the 
west of Linn Mill. 

Ruth Crawford: Was consideration given to 
environmental impacts from those alternative 
locations to the west? 
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Mike Glover: Yes. We studied the 
environmental impacts of the alternative routes to 
the west—I am thinking in particular of the one 
that is towards the factory site. The natural 
gradient is something like one in four in that area. 
We found it very challenging even to be able to 
create the geometry for a road; it is impractical. 

Ruth Crawford: Mr Glover, it might be thought 
that the haul road that is proposed by the promoter 
is the cheapest option of all those that you have 
looked at. So far as the Kirkcaldys are concerned, 
would their suggested alternative route cost 
significantly less than the route that the promoters 
suggest? 

Mike Glover: No, I am afraid that the route that 
has been suggested by the objectors would be 
vastly more expensive and would pose many more 
safety issues than the route that we have selected. 
That is the unfortunate reality that we are 
confronted with. 

The Assessor: May I interrupt you, Ms 
Crawford? There is not only the matter of the cost 
to construct the road—Mr Glover is saying that it 
might be difficult to get something that was safe in 
any event—but the cost of the restitution of the 
land thereafter, which Mr Glover also mentioned. 
Would that also be a very expensive matter? 

Mike Glover: It would be. One of the real 
concerns with it is that when in dealing with very 
deep excavations that will be reinstated, it is very 
difficult to get back to anything like what was there 
before. The challenge for reinstatement becomes 
even larger, but I am not putting that as the 
number 1 issue—it is just among the collection. 

The Assessor: I understand that. I am anxious 
to get a feeling for the total cost and that is not 
only about construction; it also includes bringing 
back the land to close to how it might be at the 
moment when the haul road goes. 

Mike Glover: That is absolutely right. 

Ruth Crawford: Picking up on the issue of 
restitution of land, so far as Mr and Mrs Kirkcaldy 
are concerned, I understand that their land will be 
restored and reinstated.  

Mike Glover: Absolutely. There should be no 
doubt about that.  

Ruth Crawford: At the cost of the promoter. 

Mike Glover: Absolutely.  

Ruth Crawford: And to the standard desired by 
the Kirkcaldys, whatever that may be. 

Mike Glover: That is correct.  

Ruth Crawford: I appreciate that you have not 
been primarily responsible for providing the 
undertakings on behalf of the promoter, but do you 

understand there to be an undertaking to that 
effect regarding land restoration? 

Mike Glover: Yes, I do. 

Ruth Crawford: And restitution? 

Mike Glover: Yes, I do. 

Ruth Crawford: Sir, at this stage I propose 
going on to the general impacts, but it may be 
appropriate to break this into bite-sized chunks. 
Perhaps the Kirkcaldys have some questions for 
Mr Glover.  

The Assessor: I am happy to take it any way 
you want, but would you like to do it that way? 

Ruth Crawford: I could move on to impacts.  

The Assessor: I understand that. I thought that 
we were going to put the whole thing together as a 
bundle but I am happy to break it down, as you 
say, into bite-sized chunks.  

Ken Kirkcaldy: It would be quite helpful to do 
that.  

The Assessor: To cut it into chunks? 

Ken Kirkcaldy: Yes.  

The Assessor: Fine. Do you have any 
questions for these witnesses? 

Ken Kirkcaldy: I do. I think that some of the 
questions have already been answered in Mike 
Glover‟s remarks, but if you can bear with me I will 
go through the points that I have noted down. 

We got a copy of the engineering assessment of 
our sketch proposal—that is, how we saw the road 
going down, as an alternative to the proposed 
road. I was not clear whether the maximum 
gradient is a practical gradient for the use of the 
road. Is it a practical scheme that you are showing 
on this section? 

Mike Glover: It is very marginally practical; I 
used the word “impractical” previously. In 
operating terms, it would be very difficult. Ten per 
cent—one in 10—is beyond the limit that we would 
normally aim for. The practical limit for us is about 
8 to 8.5 per cent. Beyond that, it becomes 
extremely difficult, particularly given the rather 
sharp bend on the route, which turns into a minor 
chicane. The 10 per cent is beyond where we 
want to be.  

Ken Kirkcaldy: When I looked at the drawing 
and the difference between the design levels and 
the existing levels, as far as I could see the 
maximum cut was 7.7m along the route. I noted 
also that the depth reduced in each direction from 
that maximum cut point.  

Mike Glover: Yes. 
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Ken Kirkcaldy: Therefore, the 8m is the worst-
case scenario— 

Mike Glover: Yes. I just gave the maximum, but 
as you can see from the shape of what we call the 
tadpoles, which are the things that indicate the cut, 
they are all of about the same extent as you 
wander up the slope. For me, 8m is a very 
substantial construction. As I said earlier, it is in 
excess of 25ft. Elsewhere, it will be of the order of 
20ft. It will not get much below 10ft, I think, until 
you get up towards the lodge. As you can imagine, 
those are very substantial earthworks.  

Ken Kirkcaldy: Obviously, I am not an 
engineer, but I looked at the positioning of the 
design line down the centre line of the road, and 
when I increased its scale I noticed that the 
gradient is the maximum gradient down about two 
thirds of the length, and then flattens out towards 
the bottom section.  

Mike Glover: Yes. 

Ken Kirkcaldy: If the maximum gradient was 
taken from the bottom section, where it has to be 
built up a certain amount to bring it to the level of 
Society Road— 

Mike Glover: Yes. 

Ken Kirkcaldy: I have drawn on the copy I have 
here, and if you take a line from the bottom 
section, in my approximate reckoning it reduces 
the amount of cut by about 3m. 

Mike Glover: There is a reason why it flattens 
towards the base, which is, as you will appreciate, 
that heavy vehicles—or any vehicles for that 
matter—are coming down to the junction. You 
must not forget that we have traffic signals to 
control the junction. It is vital, particularly when 
you consider the bend just to the south of the 
junction, that there is a flattening of the area. As 
you can imagine, to come at a junction at a 
gradient of one in eight or one in 10 is extremely 
dangerous. Therefore, there has to be a flattening. 
Indeed, we wish that the flattening was better than 
that. Does that help? 

10:15 

Ken Kirkcaldy: It does.  

Do you know off the top of your head what the 
gradient is on the proposed access on to Society 
Road? Again, I have a copy of that drawing in front 
of me.  

Mike Glover: The one that you are proposing? 

Ken Kirkcaldy: Yes. 

Mike Glover: I think that it maximises at about 8 
per cent but I would have to check that.  

Ken Kirkcaldy: Looking at the section of 
proposed whole road, there does not appear to be 
a flattening towards the end of the road as you 
described.  

Mike Glover: That is because we are coming 
from a lesser gradient. One of the reasons why the 
road is not adoptable is because the flattening is 
not there. We would like to have a flattening at the 
end but that would mean that the gradients would 
be even more severe locally to you. We have 
arrived at a balance.  

Ken Kirkcaldy: I will miss out some of my 
questions because I think that you have answered 
them.  

You mentioned a conflict relating to the pier 
foundations. I think you may have answered the 
question, but could the programme of the works 
be switched around so that the foundations were 
formed before the haul road? I think you said that 
that would be highly impractical and that it would 
deepen the level of the foundations.  

Mike Glover: Yes. As I have said, the 
foundations would get deeper—you would get 
even more excavation than we have alluded to on 
the diagram.  

The other issue is that the construction of the 
haul road is fundamental to the progress of the 
project. Until that is in place, we cannot operate 
from the south foreshore, and the programme will 
be pushed.  

Ken Kirkcaldy: I presume that a haul road 
would be required to get to that pier in the first 
instance.  

Mike Glover: Yes. You would have a very 
substantial excavation. It is not practical, I am 
afraid.  

Christine Kirkcaldy: You say that our 
alternative would be expensive and impractical, 
and I can understand what you are saying about 
the different gradients and so on. However, you 
are probably aware that early on we spoke to one 
of the contractors who was quite surprised by the 
proposed location of the construction road, which, 
they told us, would be very impractical. Obviously, 
it would impact on the neighbouring properties, as 
it does on us. I hear what you are saying but, 
having had that conversation with one of the 
contractors, I feel that we ought to give the 
contractor the opportunity to explore alternative 
haul routes, and to ascertain the cost and 
practicality from their point of view. They are the 
ones who will build and use the haul route; rather 
than having a decision forced on them, they could 
make an informed decision.  

Mike Glover: Clearly, the contractor will have a 
decision to make about the final routing of the haul 
road, within the bounds of the bill as eventually 
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enacted. I was not party to your conversations with 
the contractor so I do not know the context of 
those conversations, but I emphasise that the haul 
road—over the length that we are discussing, 
which is adjacent to your property—is not intended 
to be a major construction route. If the contractor 
had spoken to you in terms of there being lots of 
heavy vehicles going down it, I could have some 
sympathy with your feeling, but that is not the 
case.  

In fact, it is not correct to call this section of the 
road a haul road. The haul road will really be to 
the north of your property. This is much more of an 
access road to gain access to the south foreshore. 
That might explain the context of your 
conversation with the contractor. However, let me 
emphasise again that the final choice will be made 
by the contractor to suit his sequencing and so on. 

Ken Kirkcaldy: The contractor will not be able 
to select an alternative route on to Society Road. 
Basically, he will be required to give an 
undertaking to come down between our house and 
Clufflat— 

Mike Glover: I defer to Mr Henderson on this, 
but I understand that the contractor will be able to 
do a variety of things within the bounds of the 
legislation. However, pure practicality means that, 
if he is to have an access road anywhere along 
this stretch, the location of the existing proposed 
haul route is where he would come through. 

Christine Kirkcaldy: Do you agree that, within 
the bounds of the legislation, the contractor has an 
opportunity to choose our proposed alternative 
haul route? 

Mike Glover: Sorry, I am not in a position to 
advise you exactly on that. I think that your 
proposed routing is within those bounds. 

Frazer Henderson: Provided that a proposed 
haul route was within the limits of the bill, there 
would be an opportunity to present a case for it to 
the Scottish ministers. The Scottish ministers 
would then take a view on the proposal and, in so 
doing, would take into consideration all the issues 
that Mr Glover has mentioned, such as the impact 
of the road on the landscape and what the works 
would mean for restitution of the land thereafter. 
Clearly, within the limits of the bill, it would be up 
to the contractor to determine where the haul road 
would go. Mr Glover has identified the practical 
proposition about where the haul road would go. 

Mike Glover: Given that we are talking about 
the bill, I might add that the proposed alternative 
haul road would have a severe impact on access 
to Inchgarvie House, which would not be possible 
with that proposed routing. Indeed, the routing 
would also have a very bad impact on that house. 
That is something else that the contractor would 
need to consider. 

Christine Kirkcaldy: The main construction—
sorry, this is a statement rather than a question—
will impact incredibly on Inchgarvie House, given 
that it will take place within a handshake of the 
house. Therefore, the positioning of our proposed 
alternative haul road would not make the impact 
on Inchgarvie House any worse. 

Mike Glover: The plan shows that the 
Inchgarvie House access road would be severely 
cut through by the proposed alternative haul road. 
To be able to continue to provide access, even 
further works would be required. Our written 
submission lists many issues with the proposal, 
but I just wanted to touch on the headline issues. I 
could go on and on, if that is desired, as to why 
the proposed alternative haul route, taken as a 
whole, is just not practicable. 

The Assessor: The objectors‟ witness 
statement includes a lengthy series of what they 
consider to be the advantages of their proposed 
alternative haul route. They can be sure that I, for 
one, have read that very carefully. I say that not to 
stop their questioning of Mr Glover but merely to 
let them know that I been on site and am very 
familiar with it—although I have never actually 
been in their garden—and I am also very familiar 
with their written statement. For the record, can 
they confirm that the drawing that they provided 
has been replicated properly for our discussions 
today? 

Ken Kirkcaldy: Yes. 

The Assessor: So we have an accurate 
reproduction. I can be sure that the advantages 
that the objectors pointed out in their written 
statement refer to this drawing. 

Christine Kirkcaldy: Yes. 

Ruth Crawford: Sir, I certainly do not want to 
cut across any cross-examination, but I think that 
Mr Mackay could provide further evidence on the 
question whether the contractor could build the 
suggested alternative haul road within the limits of 
deviation. That might provide further information 
for the Kirkcaldys. 

Andy Mackay (Jacobs Arup Joint Venture): 
In the drawing—I refer to the A3 plan 
FRC/D/122/110/628—where the alternative haul 
road is shown connecting to Society Road 
opposite the barracks, there are two heavy bold 
lines. One of those is a dashed line and the other 
is a dashed line with two dots. The dashed line is 
the limit of deviation for the principal works under 
the bill. The haul road where it connects to Society 
Road is one of the principal works listed in the bill. 
As things stand, part of the proposed alternative 
haul road, which would be a principal work, would 
be outside the limits of deviation provided within 
the Forth Crossing Bill. That presents a particular 
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problem for the proposal that the alternative haul 
road should connect to Society Road at that point. 

The dashed line with two dots represents the 
limit of land to be acquired or used. As provided 
for under section 1 of the bill, the only works that 
may be undertaken within that land are ancillary 
works, as listed in schedule 2. Section 4 of the bill, 
“Limits of deviation etc” explains that the principal 
works may 

“deviate laterally ... within the limits of deviation”. 

Therefore, in relation to the points discussed 
previously, there is flexibility for the haul road so 
long as it remains within the limits of deviation. 

The Assessor: Sorry, let me see whether I 
have this right. Would part of the proposed 
alternative haul road fall outside the limits of 
deviation? Is that the crucial matter that you are 
drawing to my attention? 

Andy Mackay: Yes, that is correct. 

The Assessor: I am obliged. I hope that that 
information has been helpful to the Kirkcaldys. 

Ken Kirkcaldy: Yes, that is helpful. Thank you. 

Christine Kirkcaldy: I think that that is all our 
questions. 

The Assessor: Given that we are considering 
the issue in bite-sized chunks, does the promoter 
have any questions for its witnesses? 

Ruth Crawford: Just by way of clarification, and 
to help the Kirkcaldys, can Mr Henderson confirm 
that the wall that separates Echline field from 
Society Road will be restored at the conclusion of 
the works? 

Frazer Henderson: Yes, I can confirm that the 
wall will be restored. I cannot guarantee that the 
facing on the wall will match exactly the current 
facing, as the wall that needs to be taken down is 
quite substantial. However, I can confirm that the 
wall will be restored. 

Christine Kirkcaldy: Thank you. 

Ruth Crawford: Mr Glover, you mentioned that 
the suggested alternative haul road would result in 
difficulties with access to Inchgarvie House. Have 
you given thought as to how access to and from 
Inchgarvie House might be preserved with the 
suggested alternative haul road? 

Mike Glover: Sorry, can you repeat the 
question? 

Ruth Crawford: Let us assume that the 
alternative haul road is built in the manner seen in 
drawing FRC/D/122/110/628. How would people 
get to and from Inchgarvie House? 

Mike Glover: Well, that is the challenge. I think 
that we would need to lower the access road 

coming from Society Road to come down to the 
level of the haul road at that point. Equally, we 
would also need to excavate on the other side. By 
that time, you would probably have literally lost 
access to Inchgarvie House because of the 
excavation. Does that make sense to the 
objectors? In other words, we would need to lower 
the road on either side so that it could come down 
and then go up again, so additional works for that 
would be required. 

10:30 

Ken Kirkcaldy: Would it be possible to maintain 
pedestrian access to the house, to allow the cars 
that park at the house to park at the other side of 
the temporary haul road and to have some kind of 
bridge arrangement? 

Mike Glover: Anything like that is clearly 
possible, but we are always worried about having 
simple routes for people across our work sites. It 
would be a major safety hazard to provide people 
access across the major artery for taking materials 
and people down to the south foreshore. 

Christine Kirkcaldy: I am sorry, but the 
intention is still for Inchgarvie House to be 
operational while you construct that main artery, 
so there are already health and safety issues for 
people who live in and use Inchgarvie House. 

Mike Glover: The only works that will take us 
through Inchgarvie are the works on the 
construction of the two large piers. 

Christine Kirkcaldy: And the carriageway. 

Mike Glover: But the carriageway is an 
elevated structure. 

Christine Kirkcaldy: Yes, but there must be 
health and safety issues to do with things that 
could fall. 

Mike Glover: That is correct— 

Christine Kirkcaldy: So there is danger for 
people who live in Inchgarvie House, whether from 
the alternative haul route or from the main 
carriageway. 

Mike Glover: I am sorry—I must answer your 
question. 

The Assessor: The important thing is to get 
these matters out. I am not concerned about the 
procedure that we use to get them out. I will not 
turn this into a formal affair. Please carry on. 

Mike Glover: I will explain the alternatives for 
the construction of the viaducts, which will be 
elevated. There are two options, which we have 
described in the documentation supporting the 
environmental statement. One of those methods is 
a technique that we call push launch, which for 
this location would involve a trapezoidal section, 
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the bottom part of which would be in steel and the 
top part of which would be in concrete. It would be 
constructed in lengths of approximately 90m that 
would sit on the abutment. By a system of jacks, it 
would be pushed out across to the first pier. 
Another section would be welded on to the back of 
that, pushed across the land and jacked out. The 
pushing operation takes no more than a few 
hours. You can watch the structure moving. We 
used a similar technique across the M25, because 
it causes the minimum disruption, as you can 
appreciate. The structure that was pushed out 
would obviously be a secure structure that would 
have hoardings and whatever on the side to stop 
objects dropping off it, which is the issue that Mrs 
Kirkcaldy raised. Visually, the viaduct will be in 
place almost from day one, once it has been 
pushed out. Any risk that might exist would exist 
only during that launching process, which is of 
quite limited duration. 

The other technique is marginally more 
intrusive. It is called balanced cantilever, which 
involves a concrete form of construction that is 
formed in situ by cantilevering out from the masts. 
Only a small amount of work takes place at ground 
level; it is like a creeping shutter, with the two 
parts gradually moving towards each other. 
Neither of those techniques involves huge 
quantities of scaffolding or all the other 
paraphernalia that one might expect at ground 
level. 

Christine Kirkcaldy: Inchgarvie House is within 
handshaking distance of all the proposed 
operations, so I was trying to make the point that it 
will be extremely difficult for Inchgarvie House to 
operate while all the works are going on, whether 
the haul road is as you have proposed it or 
whether it follows our alternative route. 

Mike Glover: Yes, but you can see that there is 
a distinct difference between what I would call the 
intrusion that would be caused by the two different 
haul routes. 

Christine Kirkcaldy: Yes. 

The Assessor: Thank you. That was extremely 
helpful. 

We return to Ms Crawford. 

Ruth Crawford: Thank you, sir. 

Mr Glover, you have provided a lot of detailed 
information to the hearing in respect of the location 
of the haul road. Without, I hope, going into any 
further detail, is it correct to say that you and your 
team obtained that information by taking a 
thorough and considered view of the suggested 
haul road route and of the alternative haul road 
route? 

Mike Glover: That is correct. 

Ruth Crawford: Am I right in understanding that 
in coming to a considered and informed view on 
the best location for the haul route, you have taken 
detailed account of the suggested alternative route 
and of the route that you propose? 

Mike Glover: Correct. 

Ruth Crawford: As well as taking into account 
the engineering aspect of the matter, have you 
taken account of the impacts on people and other 
environmental receptors? 

Mike Glover: Most certainly. I hope that I have 
explained that in describing the mitigations that we 
are suggesting. 

Ruth Crawford: Do you consider that your 
proposed route for the haul road is the best 
location for it? 

Mike Glover: I do. 

Ruth Crawford: I have no further questions in 
relation to the haul road, sir. 

The Assessor: Mr and Mrs Kirkcaldy now have 
the opportunity to give evidence, if that is what 
they wish to do. Alternatively, they can wait until 
the closing submissions. 

Christine Kirkcaldy: We will hold on for the 
moment. 

The Assessor: In that case, we are probably 
ready to go on to a bundle of other impacts: noise, 
air and health. 

Ruth Crawford: Indeed, sir. 

By way of introduction, the witnesses on these 
topics will be Dr Bull, Dr Henderson and Mr Greer. 
I will deal first with noise, which is within Mr 
Greer‟s purview. 

Mr Greer, I am aware that you have already 
given evidence to the hearing on how one 
assesses noise impacts. Am I right in 
understanding that you have considered noise 
impacts during both the construction period and 
the operational period—in other words, after the 
crossing has been constructed? 

Richard Greer (Jacobs Arup Joint Venture): 
Yes, indeed. 

Ruth Crawford: As far as construction-period 
noise is concerned, it might assist if, without going 
into too much technical detail, you could give us a 
picture of the methodology that you used in 
arriving at your assessment of the impact that 
construction noise will have. 

Richard Greer: Of course. That is important 
because it forms the basis of a lot of the protection 
measures that Mr and Mrs Kirkcaldy and other 
residents will benefit from as part of the code of 
construction practice. 
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The hearing has already heard evidence on 
noise assessment. The assessment that has been 
carried out has been undertaken in accordance 
with best practice, using the latest standards, 
which have recently been updated. The first 
principle of noise assessment is to undertake a 
baseline noise study around the entire route, 
which in this case includes the area close to the 
Kirkcaldys and the area around Clufflat Brae. The 
baseline noise study then informs what is called 
an assessment category, which comes from the 
relevant British standard, BS 5228. It identifies for 
day, evening and night time the level above which 
the noise would be deemed to have an impact on 
the people experiencing it. The assessment 
categories are ratcheted down depending on how 
quiet the environment is; the area that the 
Kirkcaldys are in is obviously relatively quiet at the 
moment. In addition, the assessment categories 
are ratcheted down from the daytime level to the 
evening level to the night-time level, so, as well as 
taking into account the existing environment, 
thereby providing greater protection for those who 
currently enjoy a quieter environment, they provide 
greater protection for the more sensitive times of 
the day—evening and night time. 

The assessment categories are reported in 
appendix A19.2 of the environmental statement. I 
understand that this has been clarified today, but 
Inchgarvie Lodge is identified as a particular 
receptor in appendix A19.2. 

As Mr Glover said in his evidence, we have 
worked with the construction team to understand 
exactly how the bridge is likely to be built. It has 
not been practical at this stage to model absolutely 
everything, but we have worked to model the key 
activities that could clearly give rise to significant 
effects on people over long periods of time. In the 
area around Mr and Mrs Kirkcaldy‟s house, that 
has included looking at the construction of the 
piers and the abutments—the foundations and the 
superstructure—and the construction and 
operation of the haul route or access route. 

The assumptions from the construction team 
give us advice about what kind of construction 
plant and how many items of plant would be 
required, where it would be and for how much of 
each day, evening and night it would operate. That 
plugs into a prediction methodology that is defined 
in BS 5228, which was recently updated. It is then 
deployed in a three-dimensional noise model—it is 
an off-the-shelf package that effectively enables 
us to understand where Mr and Mrs Kirkcaldy‟s 
property and other properties are and to make 
rapid predictions of the noise levels, based on that 
engineering information. 

Having predicted the construction noise levels, 
we compare them against the assessment 
categories. If the assessment category is 

exceeded, that triggers the identification of an 
impact. Where there are impacts, the need to look 
at further mitigation is triggered. 

That is part of the process that we go through to 
work with the construction and engineering teams. 
Going back to Mr Glover‟s evidence, we identified 
that it would be necessary to have hoardings on 
either side of the haul route to ensure protection 
for Mr and Mrs Kirkcaldy and those in Clufflat 
Brae. The results are reported in appendix A19.2, 
which identify that, taking account of those 
mitigations and redoing the calculations, there is 
no impact forecast on their property. 

I hope that that has helped to take you through 
the assessment undertaken and how it looks at 
mitigation and informs the construction method. 

Ruth Crawford: Thank you, Mr Greer. You said 
that no impact was forecast. It might assist if you 
could explain the criteria used to assess whether 
there will be an impact. For example, we have 
heard something about decibel levels. 

Richard Greer: Yes. 

Ruth Crawford: Is the assessment of whether 
there will be an impact linked into the amount of 
decibels? 

Richard Greer: Yes absolutely. 

Ruth Crawford: Do you consider perceptibility 
of noise levels? 

Richard Greer: Yes. The criteria—as a decibel 
level—which come from the British standard 
clearly take into account, as they must, 
perceptibility and the potential for disturbance of 
people and the need to protect, as far as is 
practicable to do so, key items such as wellbeing 
and health. All those matters have been 
considered carefully by those who form those 
standards and national guidance to ensure that 
the criteria used to identify impacts provide people 
with those protections. 

Ruth Crawford: We can see from the 
environmental statement that a change in noise of 
between 3 and 4.9dB is considered to be a 
significant impact. Is that correct? 

Richard Greer: That is correct, but that is in 
relation to operational noise. 

Ruth Crawford: I beg your pardon. 

Richard Greer: Construction noise is subject to 
a separate assessment methodology. 

Ruth Crawford: How does one reach the 
conclusion that there will not be an impact as far 
as construction noise is concerned? 

Richard Greer: I refer to my earlier evidence. 
The baseline study identifies an assessment 
category, which is a decibel level for day, evening 
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and night, for particular receptors, including Mr 
and Mrs Kirkcaldy‟s house. We have then 
predicted the construction noise level and 
compared that against the assessment category. If 
the predicted level exceeds that assessment 
category, an impact is identified. 

10:45 

Ruth Crawford: You mentioned something 
about mitigation and what measures would or 
would not be required, as the case may be. Have 
you had any input into the code of construction 
practice? 

Richard Greer: Yes. 

Ruth Crawford: Are you aware of the 
provisions relative to what is described as best 
practicable means within the code of construction 
practice? 

Richard Greer: The best practicable means 
requirement is a fundamental tenet of British law. 
The requirement is to undertake everything that is 
reasonable and practicable to minimise noise at all 
times. 

In controlling construction noise, the key is that 
even though an assessment category is set, it is 
not a permit for the contractor work up to that 
level; there is a further requirement for the 
contractor to undertake everything that it 
reasonably and practicably can to further minimise 
noise. 

There are particular clauses in the code of 
construction practice that require the contractor, 
as it prepares its proposals, to analyse further the 
noise and vibration, to make an assessment of it 
and to submit that to the employer‟s representative 
on behalf of the Scottish ministers. That will then 
be reviewed to ensure that best practicable means 
have been employed. 

There is an onus on the contractor always to do 
whatever it can that is better than what is assumed 
in the environmental statement and, having gone 
through that process of ensuring that everything 
reasonable and practicable is done, to ensure that 
those levels do not exceed the criteria set out in 
the environmental statement. There is an 
overarching protection in the bill and the code of 
construction practice that whatever the contractor 
does must not result in effects that are worse than 
those identified in the environmental statement. 

Ruth Crawford: I just want to clarify and tease 
out that answer, if I may, Mr Greer. The levels that 
we see set out in the ES are not a ticket for the 
contractor to work up to those levels. 

Richard Greer: That is correct. 

Ruth Crawford: And, indeed, as you have 
described, there are a number of measures set out 

in the bill and the code of construction practice—
and perhaps as a matter of general law—that 
mean that the contractor has to use best 
practicable means to mitigate the noise. 

Richard Greer: That is correct. If it helps the 
objectors and the assessor, I will remind you of 
some of the recent updates to the code of 
construction practice, particularly in the definitions 
section, about what is termed “reasonable and 
practicable”. It highlights that that relates to the 
contractor‟s proposals and that the contractor 
must identify alternative methods that would result 
in a lesser environmental impact than identified in 
the environmental statement where it is 
reasonable and practicable for that to be done. 
What we are highlighting is that it is not sufficient 
just to employ the mitigation measures in the 
environmental statement. The onus is on the 
contractor, in developing its proposals, to include 
noise and vibration control as part of that 
preparation and planning; to do everything that it 
reasonably and practicably can to minimise the 
noise and vibration further; and, as I have said, to 
submit an assessment to the employer‟s 
representative, with oversight from the local 
authorities, to ensure that what the contractor 
proposes does indeed use the best practicable 
means and does not have an effect that is worse 
than that in the environmental statement. 

The Assessor: Can I interrupt for a moment? 
That is part of a further revision to the code. You 
are aware that it is revision 2. 

Christine Kirkcaldy: Yes. 

Ruth Crawford: The public might have 
concerns in relation to construction noise because 
they might think that they are going to be taken by 
surprise by sudden banging noises or very large 
piling noises. Does the code of construction 
practice have anything to say about people being 
taken by surprise? 

Richard Greer: Section 2 of the code of 
construction practice is about community 
engagement. It is a fundamental principle of 
Transport Scotland to ensure that everything is 
done that can be done to avoid surprises through 
provision of information, the information centre 
that is proposed and regular dialogue, which I am 
sure that, given Mr and Mrs Kirkcaldy‟s location, 
will probably involve regular contact with 
community relations officers from Transport 
Scotland and the contractor. The key thing is to 
ensure that there are no surprises. 

Perhaps you were referring to the difference 
between average noise exposure and individual 
events—the loud bangs. In its more recent 
version, the code of construction practice includes 
a section on looking at and needing to monitor 
maximum noise levels. There are already the 
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controls relating to average dose levels during the 
day, evening and night that have been described, 
but there are now further provisions on the 
contractor‟s need to monitor maximum noise 
levels, which are the instantaneous levels that are 
generated by banging and percussive piling, for 
example. That should feed into the planning and 
monitoring of works to ensure that the contractor is 
doing what it can to minimise the impact of its 
activities. 

Ruth Crawford: Do you have experience from 
other major construction projects of those means 
of communication and noise monitoring being 
effective for people near those projects and of the 
worries, fears and anxieties that such people 
might have? 

Richard Greer: Indeed. I have worked on and 
delivered a large number of very big infrastructure 
projects. The largest was the Channel tunnel rail 
link, which is 80km in length and took seven or 
eight years to construct cheek by jowl with rural 
communities and dense urban communities. What 
we propose for the project in question has been 
developed from such projects. We have found that 
the key issue is the importance of early 
engagement and being able to confirm to people 
in advance what will happen. That will take away 
some of the worry about and fear of what might 
happen, and people will be able to understand 
what the project will be about. 

A 24-hour helpline is proposed for the project. 
That will be monitored, and the outcomes of that 
monitoring will be shared publicly with local 
residents. While working on the Channel tunnel 
rail link, we monitored matters regularly, and very 
few complaints were made because of the 
strength of the noise and vibration controls. When 
complaints were made, they were followed up and 
fed back. It would be wrong to pretend that were 
not occasional glitches in the seven years, but 
there were few sudden increases in calls to the 
helpline about noise and vibration—from memory, 
that happened on around three occasions. We 
always traced the problem back to the few 
occasions when the advance information had not 
worked for some reason; there was no advance 
communication about what would happen and 
things therefore came as a surprise. I hope that 
that experience provides some comfort on the 
benefit of the proposed control measures. 

Ruth Crawford: Thank you. I wonder whether 
we might now consider operational noise, Mr 
Greer. I understand that a different approach is 
taken to operational noise. 

Richard Greer: That is correct. 

Ruth Crawford: Will you explain what that 
approach is, please? 

Richard Greer: The approach very much 
mirrors what I have just described with respect to 
construction. However, given the different nature 
of road traffic and construction noise, we as a 
profession have identified the best ways to assess 
each and to take account of their different natures. 
There is up-to-date guidance for operational 
noise—it was updated in 2008—from the 
Highways Agency and Transport Scotland in the 
“Design Manual for Roads and Bridges”, which 
provides assessment criteria that are based on 
noise change. The measurements that I described 
earlier will be used to quantify noise and a 
computer model will be built, taking into account 
all the engineering proposals, where the road will 
be, and how much traffic will be on it. The model 
will take into account the distances between all the 
receptors and the road and any intervening 
topography that might screen or otherwise. Those 
models are built for the do-minimum situation, 
which is what the world is like without the scheme, 
and for the do-something situation, which is what 
the world will be like with the scheme. 

To err on the side of caution, a noise change 
comparison will be made with the do-something 
scheme in 2032, which is 15 years after the 
project will open, to allow for 15 years‟ worth of 
traffic growth. We will look at the changes between 
2017 and 2032 with and without the project. A 
change of greater than 3dB is identified as being 
an impact. That is based on the guidance in the 
“Design Manual for Roads and Bridges”. To take 
away the technical language, for most people, a 
3dB change is a change that just starts to become 
perceptible. There is an analogy that I have used 
before. If someone presses the button to turn up 
the volume on their television set or stereo system 
at home, the volume will usually go up by around 
3dB every time. That is a noticeable change. A 
10dB change is required for a subjective doubling 
of the levels. Once a 3dB change is identified, it 
triggers the requirement to consider mitigation. 
Whatever mitigation can be reasonably practically 
employed is then developed, and the scheme will 
be reassessed with that mitigation. 

That is the methodology. I hope that that is of 
assistance. 

Ruth Crawford: Thank you, Mr Greer. 

You will have seen in the rebuttal from the 
Kirkcaldys reference to World Health Organization 
guidelines for community noise and a European 
Union directive. I may be wrong about this, but the 
concern seems to be that the project will conflict 
with WHO guidelines and an EU directive. Do you 
have any comments to make on that? 

Richard Greer: I will deal with the World Health 
Organization guidelines first. Section 213 of the 
“Design Manual for Roads and Bridges”, which 
contains guidance on noise, refers to the World 
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Health Organization guidance. Similarly, the World 
Health Organization guidelines are a key 
reference for the environmental statement, 
because, obviously, it is critical for that guidance 
to form part of the assessment methodology. 

On the separate EU directive, I think that the 
reference was to the— 

Ruth Crawford: Directive 2002/49. 

Richard Greer: That is the environmental noise 
directive. That was not brought about as European 
policy in order to look at new projects, because 
new projects are subject to demanding 
assessments and are designed to very much more 
demanding environmental control standards than 
schemes 20 or 30 years ago were. The 
environmental noise directive was introduced to 
require each European Union member state to 
assess noise from existing roads that had not 
been subject to environmental assessment and, 
over time, to try to reduce noise exposure from the 
existing network  through action plans. Therefore, 
it applies to the existing network, not to new 
projects, which are not subject to such 
assessment methodologies. 

The Assessor: Did you say that the WHO 
material had been incorporated into standard 
practice in the United Kingdom, or is there still 
debate about how it should be interpreted in the 
British context? 

Richard Greer: The answer to both questions is 
yes. People‟s responses to noise are varied. It is 
clear that it is critical to take into account 
disturbance, wellbeing and health in identifying 
noise policy at every level. The Department for 
Environment, Food and Rural Affairs recently 
published a policy statement that provides some 
clarity. It notes that the World Health Organization 
identifies criteria for no observed effect and just 
observed effect levels and clarifies that, if the 
levels are exceeded, there will necessarily be a 
material impact on people‟s health. The criteria 
that are brought forward by policy therefore take 
all that into account. DEFRA‟s policy statement 
perhaps gives the greatest clarity on how policy 
that is set for the design of roads and bridges, for 
planning guidance and for residential property 
takes into account the World Health Organization 
guidance. Is that helpful? 

The Assessor: Yes. Is the DEFRA advice 
applicable in Scotland? 

Richard Greer: I am aware that there is 
consultation, but I am afraid that I am not aware of 
what the position in Scotland is. 

The Assessor: Would it be fair to say that the 
advice may be an intimation of best practice but is 
not directly applicable in Scotland? 

Richard Greer: That is my understanding, sir. 

The Assessor: I am obliged to you. 

Ruth Crawford: That deals with the questions 
on noise that I had for Mr Greer. I am content to 
deal now with the question of air quality—I think 
that that is the broad heading—but, given that we 
are taking this in bite-size chunks, the Kirkcaldys 
may prefer to cross-examine Mr Greer before we 
move on to air quality. 

11:00 

Christine Kirkcaldy: I want to clarify a few 
issues. You may have covered these points, but I 
want to make sure that they have been 
considered. 

We spoke to Dr Henderson for some time this 
morning and were well advised about the noise 
level predictions, but I remain concerned that, 
although you have given us a range of between 3 
and 4.9dB—which is a significant difference—for 
the operational noise when the bridge is in use 
from 2017 onwards, I have not got a decibel figure 
in my head for what will happen during 
construction. 

Richard Greer: That is in appendix A19.2 of the 
environmental statement. 

Christine Kirkcaldy: Can you tell us what that 
figure is? 

Richard Greer: Yes. Bear with me for a second 
while I turn to the appropriate section. Is it possible 
for Mr and Mrs Kirkcaldy to be given a copy of the 
appendix? 

I will explain by linking back to my earlier 
evidence. Appendix A19.2 provides the numerical 
output of the assessment of noise for 
representative receptors of the communities and 
individual residential properties that are closest to 
the works. There are a series of tables. Tables 
1.1, 1.2 and 1.3 relate to the assessment of 
construction noise from the construction of the 
main crossing. Table 2.1 relates to the 
construction noise generated by the construction 
of the road networks linking to the main crossing. 
Tables 1.1, 1.2 and 1.3 consider the main crossing 
works in terms of daytime, evening and night-time 
noise levels. The key thing to highlight is our 
principal tenet of best practicable means, which is 
to do everything reasonable and practicable not to 
do things at night-time unless there is no real 
alternative. There is a commitment to that in the 
environmental statement and in the code of 
construction practice. You will see that the figures 
in the tables reduce from daytime to evening to 
night-time because of that principle of protection. 

The first column in the tables gives the name of 
the receptor under consideration. They are 
representative receptors, as it is not practical to 
consider every property along the entire length of 
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the route—they are representative of community 
areas or the potentially worst affected receptors. 
The second column gives the measured ambient 
noise level, which takes us back to my earlier 
evidence that the first thing that we did was 
undertake a baseline noise study. In accordance 
with British standard 5228, that figure was then 
rounded to the nearest 5dB and was used against 
the table in the British standard to identify what we 
call the assessment level, in the third column. If 
that decibel level were exceeded, that would 
indicate an impact on that receptor or group of 
receptors. 

The last column gives the predicted construction 
noise level from all the construction activities in 
what we have identified as the worst month during 
the five-year programme for the overall project. 
The column before that identifies the number of 
months in which the noise level is predicted to 
exceed the assessment level. If the noise level is 
predicted to exceed the assessment level, we 
have identified an impact. Where we have 
identified an impact—as you see in the case of the 
first receptor, Admiralty House, for which the 
predicted level of 67dB exceeds the assessment 
level of 65dB—we have identified for how many 
months we expect that exceedance to occur. The 
critical point to bear in mind is that the figure in the 
final column is the figure for the worst month. The 
nature of the works is such that, although the 
overall programme will take five years, the 
individual activities at any location will take place 
over a much shorter period of time. 

At row 9 of table 1.1, we see an entry for 
Inchgarvie Lodge and Clufflat Brae. That is 
repeated in the corresponding rows in tables 1.2 
and 1.3, which show the evening and night-time 
noise levels. The predicted level for the worst 
month— 

Christine Kirkcaldy: Sorry—which table are 
you looking at, please? 

Richard Greer: Table 1.1. My apologies. For 
the daytime during the worst month at Inchgarvie 
Lodge, when the haul route will be in operation 
and the piers will be under construction, the 
predicted level is 63dB compared with the 
assessment level of 65dB. I emphasise that that 
prediction takes account of the mitigation that we 
described earlier—the extensive barriers between 
your property and the haul road. 

Christine Kirkcaldy: As we are not noise 
experts, it is very difficult for us to appreciate what 
the information means in terms of the potential 
effect on us. At our first meeting with the 
committee, we were told that the works would be 
quite discreet, that the noise level would not be 
high for long and that a level of 60dB was 
considered to be the same as that of a busy office 
environment. The other day, when I got my petrol 

strimmer out, I noticed that it has a maximum 
noise level of 70dB. When I use it, I wear big noise 
mufflers on my ears but I still hear the noise and 
cannot use the strimmer for long. You are telling 
me that the works will be discreet, but until you are 
living with that noise you do not know the effect 
that it will have on you. That is why I have raised 
concerns about the health impacts of the works. 

The Assessor: Can we address the health 
impacts later on? As I said, we are taking this in 
bite-size chunks. If you have a problem, we can 
address it through questioning of the witness 
rather than statements at this stage. 

Please do not misunderstand me. I am—and, I 
think, everybody in the room is—very sympathetic 
regarding your difficulty in trying to measure noise 
levels and change in noise levels, and hence the 
impact on your lifestyle and property. Mr Greer is 
here to give you some reassurance, if that is at all 
possible. If he cannot give you reassurance, we 
might at least draw out some facts for you using a 
methodology that is standard practice, which I 
have already used in testing him on the WHO side 
of things. I believe that Mr Greer is also attempting 
to indicate, through questioning from Ms Crawford, 
not only the way in which the noise levels have 
been measured, but how variations in those levels 
from time to time—be they diurnal variations, 
weekly or monthly variations or, indeed, variations 
over the life of the project—can be dealt with 
either by informing the residents nearby that they 
are likely to happen or by highlighting the 
complaints procedure through which they can try 
to seek remedy. Is that more or less along the 
lines of your evidence, Mr Greer?  

Richard Greer: Indeed, sir. I understand that it 
is a very technical discipline, but, as you said, the 
point of the technical discipline is to try to find—
through evidence, specialist advisers and many 
years of project experience—an objective way to 
measure and understand what decibel levels will 
not give rise to unnecessary disturbance during 
construction. I hope to convey that that is the 
intent of these best-practice methods, and this 
process seeks to ensure that people like you, Mr 
and Mrs Kirkcaldy, are protected. 

The assessor was absolutely right about the 
intent of my evidence. The other thing that I might 
add is that I understand that an undertaking has 
been given today to ensure that noise monitoring 
is done at Mr and Mrs Kirkcaldy‟s property. That, 
in its own way, will provide a requirement for the 
contractor specifically to consider their property, 
undertake monitoring and then feed back during 
the construction period. 

The Assessor: I am aware that we are taking a 
lot of evidence here. It might be that we will not be 
able to satisfy Mr and Mrs Kirkcaldy completely. I 
am not here to satisfy; I am here to try to assist 
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you in your understanding. I am a facilitator, if you 
like, in that regard. 

Mr Greer, if noise exceeds the predictions, what 
will happen following a complaint? I think that we 
went over that in another hearing, but let us do it 
again. What happens if the Kirkcaldys make a 
complaint? What remedy will be available to 
them? 

Richard Greer: The first thing, obviously, would 
be a call to the 24-hour helpline, which will be 
staffed. The information will be passed on to the 
contractor and Transport Scotland. There is a 
commitment to follow up and review that and then 
provide feedback. The output from the review 
process is then also made available to yourselves 
and publicly—obviously it will be anonymised 
before it is put on a database—to give 
transparency to the review of all calls and 
complaints to the helpline. 

Specifically on noise, we have further 
committed, for example, to set very much lower 
maximum noise levels at night time, because there 
is the unavoidable necessity to do some works at 
night and we are acutely aware that from a 
protection-of-people‟s-lives perspective that is the 
least desirable time to undertake those works. 
There is a commitment in the code of construction 
practice that if there is a call at night time it will be 
investigated that night, with a commitment to 
provide mitigation, if it is possible and practical to 
do so, before the next time those works are 
undertaken. Again, it is about trying to ensure that 
at the most sensitive times of the day there is a 
commitment about the speed of undertaking a 
review and providing further mitigation. 

The Assessor: My memory from reading the 
witness statement is that at one point there was a 
request for triple glazing. Is that part of the 
mitigation that will be offered at the property? 

Richard Greer: The mitigation has been 
provided at source, in terms of the screens. The 
provision of mitigation at source avoids the need 
to do works to Mr and Mrs Kirkcaldy‟s property. 
There is no evidence that we will get to a point at 
which noise levels rise further than that, but there 
is allowance under the code of construction 
practice that if certain noise levels—again from the 
British standard—were to be exceeded noise 
insulation would be offered to any property so 
exposed. 

The Assessor: Thank you for allowing me to 
make those points. Ms Crawford, I interrupted you. 

Ruth Crawford: I think that it was the 
Kirkcaldys who were questioning, sir. 

The Assessor: Yes, you are right. Please carry 
on. 

Christine Kirkcaldy: I have just a couple more 
questions, but some relate to the WHO and the 
EU directive that you brought up. You might want 
to leave those questions until we are specifically 
speaking about health. 

The Assessor: I think that I do. I am never quite 
sure what “health” means, so I am looking forward 
to hearing all about it. 

11:15 

Christine Kirkcaldy: Okay. I have one final 
question—I am not sure whether Ken has others. 
Mr Henderson spoke about communication this 
morning. Can he confirm that we would have 
direct contact and that we would not be relying on 
the community council to convey communication 
to us? 

Frazer Henderson: I can give a categoric yes 
to that. 

Christine Kirkcaldy: That is lovely, thank you. 

The Assessor: That brings us back to Ms 
Crawford. 

Ruth Crawford: I have just one question for Mr 
Greer, which follows up on the discussion about 
complaints. In the code of construction practice 
there is provision for a noise liaison group—you 
mentioned that in evidence. Do you understand 
that the noise liaison group would consider 
separately any information on complaints 
regarding noise? 

Richard Greer: Yes, absolutely. 

Ruth Crawford: Thank you. That addresses 
noise. I propose to move on to air quality. 

The Assessor: I am assuming that the 
Kirkcaldys do not want to give evidence on noise 
at this time. Are you are holding back again? 

Christine Kirkcaldy: There probably is not 
anything further to bring forward, thank you. 

Ruth Crawford: Sorry, sir, I— 

The Assessor: No, no. We are moving between 
formal procedure and an informal hearing. 

Ruth Crawford: Good morning, Dr Bull. By way 
of general introduction, am I right in understanding 
that your discipline and profession involves 
examining the effects of dust and air pollutants on 
the environment, including on people? 

Michael Bull (Jacobs Arup Joint Venture): 
That is correct, yes. 

Ruth Crawford: Am I right in understanding that 
you have many years‟ experience of carrying out 
assessments of air quality impacts that might arise 
from major infrastructure projects? 
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Michael Bull: That is correct. I have worked for 
25 years undertaking air quality, dust and odour 
assessments, on many projects that are similar to 
this one. 

Ruth Crawford: We have seen the written 
evidence that was submitted on behalf of the 
promoter in relation to air pollution—it is in section 
8 of the evidence. I understand that there might be 
a slight error in paragraph 8.2.2. I would welcome 
your comments on that and indeed some 
clarification, if clarification is required. 

Michael Bull: Certainly. I think that this is 
something that Mr and Mrs Kirkcaldy themselves 
picked up on. I think that the final sentence of the 
paragraph answered a different question from the 
one that was being posed at the time. We said: 

“No long-term impacts associated with dust pollution are 
identified at Inchgarvie Lodge which is further from the 
proposed scheme than the House.” 

That is correct in terms of operation, but I think 
that Mr and Mrs Kirkcaldy were posing the 
question very much in terms of construction and 
the haul road. We have to refer back to what we 
were talking about in relation to the environmental 
statement, in which we identify all the properties 
near Society Road as being at a high potential for 
dust nuisance before mitigation is applied. 

Ruth Crawford: I appreciate that you have 
given evidence regarding the approach and 
methodology that you, as an expert, use in 
assessing construction and post-construction 
impacts from dust and to the environment. 
However, it might assist the Kirkcaldys if you could 
give a brief outline of the approach used. 

Michael Bull: I will start with construction. I 
hope that you might find this more understandable 
than the more technical approach to noise, 
because in construction we use a very 
straightforward and, I hope, readily 
understandable approach for dust. Essentially, we 
look at the type of activity that will take place, the 
duration of the activity, how near it is to sensitive 
receptors and how many receptors there are. 

In this case, we can identify that there is a haul 
road that might affect several properties in the 
area. The haul road is quite close to Mr and Mrs 
Kirkcaldy‟s house and the duration of its use is a 
relatively long period. The methodology breaks it 
down so that we look at low, medium and high 
potential for nuisance. Because of the factors near 
your house, you start off before mitigation falling 
into the category in which there would be a high 
potential for nuisance. That is a commonsense 
and readily understandable approach. When 
looking at the potential for nuisance under those 
categories, the methodology then is to look at 
what is available to mitigate that nuisance. Those 
properties where there is higher potential for 

residents to suffer nuisance need more mitigation 
to be applied.  

In your case, the main and only source of dust—
I say that because it is a single source—is the use 
of the haul road cum access road. The code of 
construction practice identifies several measures 
to reduce dust impacts from that road, but the 
main source of mitigation—we have already 
discussed it during these hearings—is the fact that 
the road is surfaced. Dust from a haul road largely 
arises from the dust that lies on its surface, and an 
unsurfaced road with a friable and dusty surface 
means that much more dust could be raised. If a 
road is tarmacked so that it is essentially like any 
other road, that considerably reduces the potential 
for dust emissions.  

That is not the only thing that we will look at 
doing in this case. Vehicles will be travelling down 
that road from an unsurfaced road, so the code of 
construction practice recognises the need for 
regular sweeping and watering of that road, and a 
potential need for wheel-washing to reduce the 
dust that is carried on to the surfaced road. 
Minimising the dust on the surfaced road should 
mean that no more dust should come off it than 
would come off a normal public road. 

That is our relatively straightforward approach 
for dust, but another aspect of the construction—
air quality assessment—is slightly more 
complicated because it means that we have to 
move into the realm of computer modelling. To 
assess the impact of construction traffic in terms of 
gaseous pollutants such as nitrogen dioxide, 
carbon monoxide, hydrocarbons and fine 
particulate matter, we use computer modelling 
techniques that take into account the volume, 
composition and speed of traffic on the road. 
Taken together, those three factors combine within 
the model to calculate the emission rate, or how 
much pollution is coming from the vehicles. The 
models then look at the distance from the property 
and how much background pollution is already in 
the environment. The model combines that 
information to predict concentrations at various 
distances from the road. 

In the construction impact assessment, we used 
the DMRB screening method, which allows us to 
scale the likely level of impact from the use of 
roads by construction traffic. The construction 
assessment is a relatively generic approach—we 
use generic receptors near the road and do not 
look at particular individual receptors—and that 
has enabled us to identify the relative scale of 
impact from the use of vehicles on the road. The 
access road—I use these terms in the relative 
sense—is a lightly trafficked road compared to 
many public roads. I appreciate that it is next to 
the Kirkcaldy‟s house and that it will bring new and 
different traffic, but in comparison with a typical 
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public road, the volume of traffic will not be 
particularly high. 

Certain thresholds in the DMRB identify when 
air quality impacts are likely. That advice says 
10,000 vehicles per day and there will be fewer 
than 1,000 vehicles per day on the access road. 
That gives some idea of the scale of the impacts 
that we can expect. 

For the gaseous pollutants, we can and do look 
at statutory air quality standards, two types of 
which are used in Scotland. The air quality 
objectives are Scotland-specific objectives that 
have come about through the Environment Act 
1995, and local authorities are required to work 
towards them. They were introduced to take into 
account what was coming through European 
legislation, so there are European limit values that 
apply to the whole of Europe and set levels that 
member states are required to achieve—a 
statutory requirement rather than an objective—by 
a particular target date. We are now in 2010 so the 
target date for limit values would be 2015, for 
example. Target dates for objectives are earlier, 
so the objectives were set to push us towards 
meeting the European limit values. 

The limit values and objectives were based on 
health criteria. The objectives were originally set 
taking into account a UK group called the UK 
expert panel on air quality standards, which was 
made up of air pollution and health professionals, 
mainly academics, who looked at the evidence 
that was available worldwide. The objectives were 
set at a level at which no perceptible impact could 
be made on the health of the most vulnerable 
members of the community, and that is the case 
for several of the pollutants, but some pollutants 
have no lower threshold at which there is no 
effect; particulate matter is one of those. In those 
cases, the thresholds have been set at a level at 
which no perceptible effect appears in the 
community. It is acknowledged that there is always 
an effect, but at the levels at which the limit values 
and objectives have been set, there would be no 
perceptible effect in the community. That is how 
we have assessed the construction. 

Ruth Crawford: Can I interrupt you there, 
hopefully for the benefit of the Kirkcaldys and the 
inquiry? From what you have been saying about 
the construction, the levels that you have 
described have been set from a health perspective 
and they use an evidence base that is derived 
from academic studies. 

Michael Bull: That is correct, but there are two 
effects to consider. One is the health-based effect 
and the second is dust, which is largely a 
nuisance-based effect. Dust is generally quite 
coarse particulate matter that does not have 
health impacts but does have a perceptible effect 
on the life of someone who is living in a dusty 

environment because their surfaces get dirty more 
quickly. So we consider dust nuisance and we 
also use health-based standards for health 
protection. 

Ruth Crawford: I am sorry; I interrupted you. 
You were going on to discuss what happens after 
construction. 

Michael Bull: Post-construction, we take a 
similar approach to that which we used to look at 
the effects of gaseous emissions during 
construction, but we use a more complex model. 
We move into the realm of three-dimensional 
computer modelling. We use a model that has 
been widely applied in the UK to predict pollutant 
concentrations, and we look at traffic flow, 
composition and speed on the network, along with 
the topography and nature of the land, local 
meteorology, and local background pollutant 
concentration. The model combines all of that 
information to predict concentrations of pollutants 
at various locations. 

In the assessment, we have done that in two 
different ways. We have predicted concentrations 
at particular receptors, so there are tables of 
concentrations at receptors. We have also 
produced in the environmental statement contour 
maps that look at the pollutant concentrations over 
much wider areas. We have looked at particular 
locations so that we can see exactly what the 
concentrations and levels of change are at those 
locations, and the contour maps allow us to 
interrogate over a wider area and see the 
predicted concentrations using the colours on the 
maps. 

We look at the existing situation and what the 
situation will be in the future with and without the 
proposed development. For the future predictions, 
we do two different things. First, we compare the 
concentrations predicted with the air quality 
standards, limit values and objectives. Secondly, 
we look at the level of change. The limit values 
and objectives are important to the air quality 
assessment, and if we predict in excess of those 
values, that would be a significant impact from the 
scheme. The level of change is also important; we 
look at how much the scheme changes the 
situation from what it would be without the 
scheme, and that is also an important factor in 
determining the significance of the effect. 

The operational assessment is a much more 
detailed modelling study that produces a range of 
results, which are all detailed in the scheme. 
Inchgarvie Lodge is not a receptor, but Inchgarvie 
House is a receptor in the assessment, because it 
is nearer to the scheme operationally. 
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11:30 

Ruth Crawford: You mentioned that various 
mitigation measures will be employed against dust 
nuisance. Do you understand that the Kirkcaldys 
have been given various commitments on 
monitoring air quality? 

Michael Bull: That is correct. My understanding 
is of a commitment to provide air quality 
measurements at the lodge throughout the 
construction period . That will be an important 
reassurance for the objectors. Evidence that I 
gave earlier, when the objectors were not present, 
provides further reassurance for them. The 
objectors will be able to see whether much of the 
proposed mitigation is being applied properly—
whether watering and sweeping of the roads are 
happening will be apparent to them. 

Monitoring dust mitigation measures involves 
not only physically measuring what is in the 
atmosphere but monitoring whether the mitigation 
that we believe should be applied is being 
applied—that is important. It does not take an 
expert to assess measures such as those that are 
detailed in the code of construction practice—
people can see whether the vast majority of those 
measures are being taken. If the objectors had a 
problem with dust from the haul road‟s operation, 
a measure could be applied quickly to mitigate the 
problem—the road could be watered or swept to 
reduce the dust impact. In practice, if a complaint 
were made, someone could ensure that the 
mitigation measures were applied. The objectors 
could observe the situation and, if they perceived 
a problem, they could prompt the sweeping or 
watering of the road, if that had not been done. 

Ruth Crawford: Sir, I have no further questions 
in chief. 

The Assessor: Does Christine Kirkcaldy have 
any questions to ask? 

Christine Kirkcaldy: I have just a couple of 
questions. Most of my questions have been 
answered, which is helpful—thank you very much. 

We spoke about the dust levels once the bridge 
is in operation. Most of the information that we 
have seen about air quality has been at the public 
exhibitions—it is on the maps that you have. We 
remain a bit concerned about construction dust 
and about air quality during construction. Dr Bull, 
you spoke about the mitigation measures and 
what you take into account to reach the 
assessment point. The lorries that come down the 
road will—obviously—be at quite a high level, 
because they will be large construction vehicles. 
The road surface will be bituminous, but the lorries 
will come off dusty roads. You spoke about that 
and said that you would mitigate the dust on the 
road. However, what is contained in the vehicles 
that come from the construction site will also have 

an effect and will bring dust up and over the 
hoarding. I want to ensure that that effect has also 
been assessed. 

Michael Bull: A commitment has been given to 
cover dusty loads on lorries in the code of 
construction practice—I am trying to find the 
reference. 

Christine Kirkcaldy: That is excellent—thank 
you. We appreciate the commitment to provide air 
quality monitoring. That will help from a health 
perspective, although I will probably be my own 
personal air quality monitor. 

The Assessor: I think that I have heard such 
evidence—not from you. There is nothing to beat 
the human eye on this one. 

Ruth Crawford: I will follow up the point about 
the equipment that might be on goods vehicles. Dr 
Bull referred to the code of construction practice. 
So that we have the reference for the evidence, 
am I right in understanding that the measures to 
which you referred can be found at paragraph 
6.6.1 of the code, which contains several bullet 
points? 

Michael Bull: That is correct. 

Ruth Crawford: Sir, I have no further questions 
on dust and air quality. 

The Assessor: If both parties are in the same 
position, shall we move on to health? 

Christine Kirkcaldy: Would you mind taking a 
comfort break? 

The Assessor: Of course not. Let us break for 
five minutes. 

Christine Kirkcaldy: If you really would not 
mind, that would be super. Thank you very much. 

The Assessor: There is no rush whatsoever. 

11:35 

Hearing suspended. 

11:42 

On resuming— 

The Assessor: Welcome back, everyone. Ms 
Kirkcaldy, have you finished on that line and are 
we ready to go on to health? 

Christine Kirkcaldy: Yes. 

The Assessor: Okay. Let‟s go. 

Ruth Crawford: Thank you, sir. The witnesses 
for health will be three in number. As you probably 
appreciate, the health concerns that the Kirkcaldys 
have revolve primarily around the air quality, dust 
and noise issues, so I intend to take evidence from 
Mr Greer, Dr Bull and Dr Henderson. 
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Good morning to you all. First, it would be useful 
to have an explanation from Dr Henderson of the 
health impact assessment and what it was 
designed to do. 

Shirley Henderson (Jacobs Arup Joint 
Venture): Good morning. The health impact 
assessment that we have undertaken was aimed 
primarily at providing an overview of the potential 
health effects of the scheme, drawing together 
some of the findings of the environmental 
statement—principally on air quality and noise—
and setting them in the context of the health profile 
of the general area. It is not a statutory document; 
no legislation requires us to produce it. 

We followed recognised guidance on health 
impact assessments. The two main areas of 
guidance are the NHS Health Scotland guidance 
2007 and the Merseyside guidelines, which are 
widely used in health impact assessments. 

Ruth Crawford: Let us go to the 2007 Health 
Scotland guidance. Can you assist the inquiry, and 
indeed the Kirkcaldys, on what that guidance 
invites you to do? 

Shirley Henderson: One of the particular points 
of guidance in the 2007 document is that it notes 
how important it is to look for impact on the whole 
population, and that is the approach that we have 
taken in the health impact assessment. It does not 
focus on the individual; it looks at the wider picture 
of health impacts overall. 

11:45 

Ruth Crawford: In your opinion, Dr Henderson, 
would it be possible to carry out a health impact 
assessment individual by individual? 

Shirley Henderson: Not only would it not 
comply with the guidance to do that, but it would 
be a very difficult task. There are a lot of rather 
speculative links between causes and effects, and 
we would not be able to take into account how 
what might impact on one individual may have an 
impact on the population in general. That is an 
important fact to consider. 

Ruth Crawford: You mentioned the 2007 
guidance. Has that guidance taken account of an 
evidence base relating to health impacts caused 
by transport projects? 

Shirley Henderson: A section in the 2007 
guidance looks particularly at the health impacts of 
new transport infrastructure, which is what we 
have in this case. Health Scotland looked for 
different studies and evidence, and the guidance 
states: 

“There was sparse evidence on outcomes involving 
specific ... symptoms, for example respiratory symptoms or 
mental illnesses.” 

That is on page 42 of “Health Impact Assessment 
of Transport Initiatives: A Guide”. 

Ruth Crawford: Did it have any comment on 
the question of noise? Perhaps if we look on page 
42 again. 

Shirley Henderson: The statement that I gave 
earlier was a general statement looking at general 
health impact, which may be related to noise or air 
quality. There is a further statement specifically 
about the likelihood of air quality impacts. 

Ruth Crawford: Is there anything about the 
impact created by disturbance, for example from 
noise? 

Shirley Henderson: Yes. The guidance notes 
that there have been studies that have 

“evaluated the impact of new roads on disturbances such 
as noise” 

and other examples. It also notes: 

“New ... urban roads led to increased disturbance from 
traffic noise in communities living near to the new road or 
bypass. Residents may make attempts to adapt to the 
disturbance effects of a new road. However, in some areas 
the effects of disturbance were still detected three years 
after the opening of a new road.” 

The guidance also notes: 

“Levels of disturbance fell in areas where traffic was 
diverted from an existing through road onto a new bypass 
road.” 

Ruth Crawford: You will have heard evidence 
earlier this morning from Mr Greer on forewarning 
those who are affected by the project during 
construction and what consequences there might 
be if, for example, residents are forewarned and 
informed about work. Do you have any comment 
to make on that? 

Shirley Henderson: In the health impact 
assessment, we note that some of the possible 
effects could be related to things such as stress 
and anxiety about air pollution, dust or noise and 
that that factor could be decreased if people 
understood what was about to happen and how it 
would be controlled. 

Ruth Crawford: So you have taken account of 
stress and anxiety levels in your health impact 
assessment and, from what you say, consultation 
and informing the public may go some way 
towards reducing levels of stress and anxiety. 

Shirley Henderson: Yes. 

Ruth Crawford: I am not sure whether my next 
question is for you, Dr Henderson, or whether Dr 
Bull might better address it; I will leave it to you or 
Dr Bull to answer as is most appropriate. The 
question follows on from your reference to the 
2007 guidance in connection with respiratory 
symptoms. Is there an evidence base to tell us 
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what, if any, health impacts arise from dust 
disturbance? 

Michael Bull: I will answer that one. We have to 
distinguish between dust and fine particulate 
matter. There is no evidence that dust per se 
would give rise to any health impacts. The health 
effects that are associated with particulate matter 
relate to very fine dust, which is known as PM10 
or PM2.5. That dust can penetrate into the lungs, 
and there is some evidence that links the health 
effects of that material with respiratory diseases. 

Ruth Crawford: From your assessment of the 
likely levels of air quality, will there be a 
concentration of the particulate matter that you 
described such as would give rise to a risk to Mr 
and Mrs Kirkcaldy‟s health? 

Michael Bull: The particulate levels in their area 
are well below those specified in the air quality 
standards that are based on health-based 
thresholds. 

Ruth Crawford: Mrs Kirkcaldy has a concern 
about asthma. 

Michael Bull: There have been several studies 
on the relationship between air pollutants and 
asthma. The largest study was by a Government 
expert group known as the Committee on the 
Medical Effects of Air Pollutants, which produced a 
specific report on air pollutants and asthma. The 
overall conclusions of that report were that air 
pollution can play some role in exacerbating 
asthma but is by no means the principal cause or 
exacerbator. Indeed, it is well acknowledged that 
so-called natural triggers such as dust mites, 
pollen and fungi are the predominant initiators and 
exacerbators of asthma. 

There is further evidence in the WHO studies on 
air quality guidelines. The lowest level at which 
any effect was seen on the most sensitive 
asthmatic person that they found was twice the 
level of the air quality limit values. Furthermore, 
when the expert panel on air quality standards 
considered what levels would be appropriate, it 
took into account the most vulnerable 
communities, which included asthmatic patients. 

Ruth Crawford: Mr Greer, I am not sure 
whether you will be able to answer my next 
question—if not, I have no doubt that you will tell 
me. On your noise impact assessments, do the 
various levels about which you have told us in 
your evidence have regard to any recognised 
research or guidance on levels above which it is 
considered that adverse health impacts arise? 

Richard Greer: I am happy to help if I can. As 
we discussed, it is imperative that noise criteria 
take into account all the various different forms of 
impact on people. That links back to Dr Bull‟s 
evidence in that it concerns not only health but 

nuisance and disturbance. Clearly, the higher 
noise levels go, the greater the risk that any of 
those issues may arise. 

I want to give a little bit of history about the 
evidence base. We are coming up to nearly 40 
years since the original Wolfson report, which 
started the collection of data, nationally and 
internationally, on how noise from different 
sources impacts on communities. Earlier, I 
highlighted a document that was recently 
published by DEFRA. I accept entirely that it is not 
part of Scottish policy, but it sets out clearly the 
intention and the work of academics, professionals 
and Government in dealing with noise and setting 
policy. The document states that the aim of the 
policies is to 

“avoid significant adverse impacts on health and quality of 
life ... mitigate and minimise adverse impacts on health and 
quality of life ... and where possible, contribute to the 
improvement of health and quality of life.” 

The policies and criteria that we have used in 
the assessment for the project relate to that best 
practice. They take into account the point at which 
there is any identifiable impact on people‟s health 
as levels increase and the point at which there is a 
significant impact because of disturbance and 
potential risks to health. That is perhaps best 
given voice by referring to a recent document that 
was published by the World Health Organization, 
which deals specifically with noise at night time. It 
is called the “Night Noise Guidelines for Europe” 
and was published, I think, at the end of 2009, 
although it might have been the beginning of 2010. 

In effect, the document identifies that, for the 
most vulnerable communities, there can be a 
measurable effect of some shape or form at low 
levels of around 40dB at night time, but that there 
is not a significant effect until the levels start to get 
to 55dB at night time. That 55dB criterion is used 
for the Forth crossing project and other projects as 
the point at which, if levels above that are 
unavoidable, it is necessary to consider other 
interventions such as noise insulation and 
providing additional ventilation to people‟s 
properties to enable them to keep the windows 
closed. 

I hope that I have identified how the World 
Health Organization guidance fits into the 
development of national policy and the criteria that 
are used, through academic research and the 
evidence base. I have given voice to that by 
referring to the World Health Organization‟s most 
recent guidance and saying how that mirrors the 
criteria that are used on the project. 

Ruth Crawford: Thank you, Mr Greer. 

Dr Henderson, you mentioned at the start of 
your evidence that the health impact assessment 
provides an overview of the potential health effects 
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and draws together the findings of the 
environmental statement. Dr Bull explained, when 
we considered the dust and air quality chapter of 
the written submission and latterly, that the levels 
are set by reference to understood minimum levels 
to protect against adverse effects on health. We 
have also heard from Mr Greer evidence to the 
effect that, among other things, the noise criteria 
are designed to avoid significant adverse impacts 
on health and quality of life and to mitigate such 
impacts. He also mentioned the idea of 
contributing to the improvement of health and 
quality of life. 

Am I right in understanding that built into the 
health impact assessment is the fact that the 
individual assessments of the impacts—
particularly from air quality, dust and noise—build 
on recognised and understood safety limits so far 
as health and quality of life are concerned? 

Shirley Henderson: Yes, that is correct. 

Ruth Crawford: I ask that question because 
one of the concerns that Mr and Mrs Kirkcaldy 
might have is that the health impact assessment 
has no regard to health and wellbeing, or has lost 
its focus on that. 

Shirley Henderson: The findings of the health 
impact assessment are based largely on the noise 
and air quality findings, which, as we have heard, 
relate back to health-based criteria. 

Ruth Crawford: I have no further questions, sir. 

The Assessor: Do the objectors have any 
questions? 

12:00 

Christine Kirkcaldy: Listening to the evidence, 
I am probably reassured on the noise and air 
quality aspects of the health issue. However, it is 
clear from the evidence that the health impact 
assessment has been undertaken at a very high 
and very general level. I have read the Merseyside 
guidelines for health impact assessment, which 
include various factors for determining impacts on 
health. I found it surprising that one of the areas—
the known definite effects, or those that are 
considered to be inevitable—had been completely 
dismissed. It was not utilised at all in the health 
impact assessment. 

The WHO has produced evidence to support its 
findings on the effects of noise and air quality 
disturbance, but we are talking about the health 
impact. As I noted in my supplementary evidence, 
and as I am sure people in general would ask, 
what does that actually mean? We are looking at 
stress and anxiety, raised blood pressure and 
concentration levels, but those physical factors 
have not been considered. 

The Assessor: Could you put that in the form of 
a question for Dr Henderson? 

Christine Kirkcaldy: Yes. Why was that area of 
assessment ignored? The health impacts on the 
general population of Scotland were considered, 
but the construction work is not general: it relates 
to one particular area of Scotland. Were statistics 
gathered on the health of the local population and 
the impact that the work might have on those 
people? Do you know, before the construction 
work starts, how many people suffer from pre-
existing conditions? I know that those statistics are 
available from Information Services Division 
Scotland. 

Shirley Henderson: It might be easier if I take 
your last questions first. As I tried to explain 
earlier, we have looked at a wider area; we have 
not considered the impact receptor by receptor. 
That is in accordance with the NHS Health 
Scotland guidance, which suggests that we look at 
the whole population. 

We are fairly clear about that in the health 
impact assessment, which does not claim to have 
considered health impacts receptor by receptor. 
We have not carried out an assessment of every 
individual‟s particular health issues. 

Christine Kirkcaldy: I would expect you to look 
not at individuals, but at communities. You cannot 
look at the whole of Scotland when you are 
considering something that is happening locally. A 
local assessment should have been undertaken. 

Shirley Henderson: We gathered a 
considerable amount of information on the area 
that the scheme covers. We used a number of 
different sources, such as databases, and we 
consulted the public health directors at NHS 
Lothian and NHS Fife. We examined the feedback 
from the public consultation exercise to see 
whether any health issues had been mentioned. 
We considered as far as possible the particular 
feedback that was pertinent to the scheme and to 
the area. 

Christine Kirkcaldy: Did you request statistics 
on pre-existing medical conditions in that 
consultation? 

Shirley Henderson: From individuals or area 
wide? 

Christine Kirkcaldy: From NHS Fife and from 
NHS Lothian. 

Shirley Henderson: We did not drill down to 
that level of detail. The type of information that we 
gathered is set out in our written evidence: general 
information about health inequalities, social 
deprivation and— 

Christine Kirkcaldy: But that is very general, 
unfortunately. 
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Shirley Henderson: It is fairly general. 

Christine Kirkcaldy: With regard to the 
Merseyside guidelines, why was it decided to 
ignore the definite effects—those that are 
considered to be inevitable? Why was that area of 
the guidelines not utilised? 

Shirley Henderson: We have certainly 
considered such effects. You mentioned stress 
and anxiety, which are mentioned throughout the 
report. In particular, we refer to people‟s stress or 
anxiety about noise levels and air quality; those 
issues are mentioned in the findings of the health 
impact assessment. However, the evidence to 
which we refer notes that some of the effects are 
rather speculative—there is no clear link between 
the cause and the effect. We have noted that, in 
accordance with the Merseyside guideline criteria. 

Christine Kirkcaldy: I accept that, but the 
issues are important and should not be ignored. 
The Forth replacement crossing health impact 
assessment did not drill down into that area, which 
was not utilised. I do not know why that was the 
case. 

Shirley Henderson: We certainly mentioned 
the issues, which are part of our findings. 
Importantly, they are also helping to shape the 
mitigation that we are bringing into force, because 
we see that they are important. You have heard 
that there are measures in the code of 
construction practice and that we are proposing 
additional amendments to ensure that we address 
the issues. 

Richard Greer: We have talked about the 
assessment methodology, the criteria and the 
approach that was adopted to looking specifically 
at noise and air quality and how those relate to 
protecting health. If noise and air quality are 
uncontrolled, they become sources of stress and 
anxiety. The health impact assessment tackles the 
issues from a different direction, to which you 
referred earlier—the sense of not knowing and the 
fear and anxiety that arise simply from the fact that 
there is construction next door and a perception 
that there might be noise, whether or not that 
perception is well founded. I was trying to convey 
that the health impact assessment deals with that 
point, which is reflected in the mitigation. As we 
discussed earlier, the critical focus for the project 
in the code of construction practice is on providing 
information, so that people can be given as much 
information as possible in advance. We will do 
whatever we can to avoid anxiety and stress that 
are generated by a lack of information. 

Christine Kirkcaldy: You say that you will do 
everything possible to avoid that. However, if it 
transpires that the problem is not just a perception, 
but a reality, what will you do to protect the health 
of local people who are affected by this 

construction? What recourse will people have, if 
their health is affected? 

The Assessor: Am I correct in thinking that 
there are two questions: first, what will be done to 
establish whether there has been an impact on 
health; and secondly, if there has been such an 
impact, what remedy will be open? Can we 
separate out the two? My understanding, if it helps 
at all, is that you are attempting to mitigate any 
residual difficulty through design. Accordingly, 
levels of noise, dust and air pollution will be 
mitigated by the measures that you have 
described. That is the first point. 

Richard Greer: I can help further on the first 
question. Someone else may need to tackle the 
second. 

The Assessor: I invite you to help me. 

Richard Greer: I support what you have just 
said about the intention, which is to plan and to 
ensure, by working with the contractor and through 
oversight of it—not just in relation to the project 
but by local authorities—that such planning does 
everything that can reasonably and practicably be 
done to minimise impacts and effects. Monitoring 
will be focused on the early days, to ensure that 
plans are delivered to ground successfully. 
Hopefully, that will prove that that is happening; if 
it is not, another round of further review and 
improvement, where practicable, will be triggered. 

There are other elements of noise mitigation. As 
I mentioned earlier, if, having gone through all the 
lines of defence, something happens that is not 
currently foreseen, there can be additional 
mitigation such as noise insulation. If it is found 
that there is no reasonable and practicable 
alternative, people can be moved away from their 
homes temporarily. The idea is to plan, to check, 
to review, to check again and always to have 
another level of clarity about what will be done to 
protect people, rather than to have to deal after 
the fact with something that happens and has a 
material effect. The aim is always to try to avoid 
such things happening and to put mitigation in 
place. 

Christine Kirkcaldy: That is helpful. However, 
in order to plan, we need to know where our 
starting point is. If we have no local assessment of 
pre-existing conditions, we have no starting point. 

Richard Greer: The key thing that was 
mentioned earlier was about understanding what 
the direct effects would be. I hope that in evidence 
I have identified that the key effects that we saw 
were to do with noise, air quality and the 
associated concerns about perception, as we 
discussed. We are trying to mitigate those effects 
through the scheme and ensure that the 
community is protected. That does not require the 
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collection of the information in advance, because it 
has been designed out. 

Christine Kirkcaldy: I understand that you are 
saying that it has been designed out. That is really 
helpful, and I believe that we will have the 
opportunity to come back at any stage and explain 
any difficulties. I hope that the rest of the 
community will feel the same. I do feel, though— 

The Assessor: Question. 

Christine Kirkcaldy: I am trying to get to a 
question—sorry. Can a thorough, open and fully 
considered HIA be undertaken for the local 
community, which would take account of pre-
existing conditions? 

Richard Greer: In terms of noise, which is the 
area that I cover, I hope that we have given 
evidence that the assessment methodology takes 
account of those in setting criteria and of best 
practice. The overall approach to health impact 
assessment is probably best dealt with by Dr 
Henderson. 

The Assessor: My understanding is that a 
health impact assessment of that type would be 
not only technically difficult but extremely costly. Is 
that correct? 

The concept of health often comes down to 
what individuals feel will be detrimental to their 
way of life and so on. Do I understand from the 
Kirkcaldys‟ written statement and objection that 
their concern about health relates particularly to 
Mrs Kirkcaldy‟s recurrent asthma difficulty? 

Christine Kirkcaldy: I do not have a recurrent 
asthma difficulty— 

The Assessor: I am sorry— 

Christine Kirkcaldy: I have very, very well-
controlled asthma. I do not have any problems at 
the moment and I have not had problems for a 
number of years. I am concerned that the 
evidence suggests that particular matters will give 
rise to further health problems for people with pre-
existing conditions. Therefore, it is important that 
we have a baseline, so that we understand who 
we need to protect and what we need to do to 
protect them. Much of today‟s hearing has been 
about the closeness of the haul road to the local 
community. I do not share your concern about the 
cost of HIA; this is about the health of people in 
Scotland, which we must consider. As far as I am 
concerned, health is more important than cost. 

The Assessor: I was certainly not trying to give 
evidence. My note said something about the 
health authority—I think that that was Dr 
Henderson‟s position, and I was accepting that the 
approach would be costly. 

Am I correct in thinking that it is the fine 
particulate matter—the dust—that is really the 
issue for a person with well-controlled asthma? 

Christine Kirkcaldy: That is the evidence— 

The Assessor: The presence of dust is not 
fundamental to an asthma attack taking place but 
can be a contributory trigger. Is that correct, Dr 
Bull? 

Michael Bull: Let us first clarify the evidence. 
There is a causal link between fine particulate 
matter and respiratory illness, but not at the levels 
that we are predicting will occur here. 

The Assessor: I am obliged to you. That is 
what I am trying to draw out. 

12:15 

Michael Bull: The link between air pollution and 
asthma is possibly more general. I mentioned that 
there is evidence of nitrogen dioxide at very high 
concentrations causing irritation to the most 
sensitive asthmatic, but those are levels of twice 
the standards and I stress that in this scheme we 
are nowhere near the standards. 

Because asthma is a respiratory disease, there 
is always concentration on the link between 
asthma and air pollutants in general, but I have to 
stress that most of the triggers are naturally 
occurring triggers and the general view is that air 
pollution is an exacerbating factor and not a 
causal factor. There is certainly no evidence 
spatially around the UK that there are generally 
higher levels of asthma in more polluted areas—
that does not appear to be the case. Although 
there is a link, that link is either at much higher 
concentrations or it is at a level at which you would 
not perceive it in the community. 

The Assessor: Am I right in thinking from the 
evidence in front of me that there are two general 
routes for detriment to health? One is the impact 
of noise, sleep deprivation, dust—particulate 
matter—air pollution and the attack on the 
respiratory system. However, there is a second 
route, which is stress and anxiety about the 
possibility that there could be deleterious effects 
on individuals‟ health from those things. 

Shirley Henderson: That is absolutely correct 
and it is very hard to set a baseline for something 
like that and measure it; it will vary from individual 
to individual. We have certainly recognised it in the 
HIA as being a factor, and it is part of what our 
mitigation seeks to reduce. 

The Assessor: Accordingly, even if you 
managed to mitigate out—I do not know whether 
“mitigate out” is the correct phrase—by design 
those matters of noise, dust and air pollution, there 
would still be a difficulty that certain people who 
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are predisposed to stress and anxiety would have 
to overcome. Am I correct? 

Shirley Henderson: I would say that that is 
correct. I imagine that it would be quite difficult to 
manage to avoid anxiety. 

The Assessor: Is one of the routes into that to 
spend time with people, through a process of 
information—I hesitate to use the word 
“education”—to bring them up to date on what 
exactly the likely outcomes are in fact rather than 
what they might perceive them to be? 

Shirley Henderson: Yes, we consider that that 
would definitely help to alleviate the issue. 

The Assessor: And am I correct in saying that 
that would be considerably easier to do than 
setting a Lothian-wide or, indeed, a Scotland-wide 
baseline of people‟s health? 

Shirley Henderson: It is not only easier to do, 
but it would result in fewer impacts, whereas just 
providing a baseline so that people could measure 
how affected they had been would not avoid them 
being affected. 

The Assessor: I warned that I did not know 
very much about this area of health and I am 
grateful to have the matter clarified. I hope that 
that has also been helpful for the Kirkcaldys. 

I think that Christine Kirkcaldy has finished her 
questioning. 

Christine Kirkcaldy: Yes, thanks. 

The Assessor: That is fine. 

Ruth Crawford: I would like to clarify one or two 
matters with Dr Henderson. As I understand it, 
part of the Kirkcaldys‟ questioning related to the 
fact that account had not been taken of local 
concerns. Dr Henderson, I am looking at the 
health impact assessment. If you have it before 
you, can you say whether I would be right in 
understanding that, first of all, at paragraph 7.4.2 
you specifically refer to the feedback from local 
communities, noting that the potential health 
effects were 

“a source of anxiety for individuals within the community”? 

Shirley Henderson: That is right and that is 
what I referred to earlier when I said that, as part 
of the consultation exercise, we reviewed the 
responses to note any health-related concerns. 

Ruth Crawford: In the same paragraph, you 
also note that asthma was raised as a particular 
concern by local people living in close proximity to 
the proposed scheme. 

Shirley Henderson: That is correct. 

Ruth Crawford: We see further reference to 
local communities‟ concerns in paragraph 7.5.1, 
relating to traffic emissions. 

Shirley Henderson: Yes, that is correct. 

Ruth Crawford: In paragraph 8.2.1, you refer to 
the effects of occupational noise on health. You 
note that there is evidence suggesting 

“links between environmental noise and various mental and 
physical conditions”. 

You go on to say that 

“the links are less well established and are more likely to be 
contributory than causal.” 

Shirley Henderson: Yes. The point that we are 
making is that, although the 

“effects of occupational noise on health are well 
understood”, 

the 

“links between environmental noise and various mental and 
physical conditions ... are less well established”. 

Ruth Crawford: In the paragraph immediately 
following that, you refer to the main health risks of 
noise identified by the World Health Organization. 

Shirley Henderson: That is correct. We include 
a list of about nine different main risks. 

Ruth Crawford: Finally, to complete 
consideration of the chapter, I ask you to look at 
section 8.6. In the second paragraph, you note: 

“The available evidence”— 

the assessment of health impacts— 

“indicates an identified contributory link between noise and 
health effects and the degree of certainty is generally 
considered to be probable. The links between health effects 
associated with anxiety over perceived noise changes are 
less established. The degree of certainty for these issues is 
therefore considered to be speculative.” 

Shirley Henderson: That is correct. 

Ruth Crawford: In the final paragraph of 
section 8.6, you take up, yet again, the topic of  

“the fear of noise disturbance and lack of control”, 

which may influence health and wellbeing during 
the construction period. 

Shirley Henderson: Yes, we do. 

Ruth Crawford: To take up a question that the 
assessor asked a moment or two ago, might the 
process of consultation, information and education 
go some way towards allaying the concerns that 
people might have relative to construction noise? 

Shirley Henderson: Yes. We consider that that 
would be effective. 

Ruth Crawford: Am I correct in understanding 
that you have taken account of that in assessing 
the impacts on health? 

Shirley Henderson: Yes. We have considered 
that and identified it as a particular piece of 
mitigation. 
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Ruth Crawford: Thank you, Dr Henderson. I 
have no further questions, sir. 

The Assessor: This is an opportunity to make 
what we might call closing submissions. Mr and 
Mrs Kirkcaldy would have the last word. 

Ken Kirkcaldy: Could we have five minutes, 
please? We had a pre-hearing meeting, which has 
changed slightly what we thought we would be 
saying. 

The Assessor: It is normal for me to offer five 
minutes and I am more than happy to do so. Will 
five minutes be enough? Let us say that you have 
until 12.30, shall we? 

12:23 

Hearing suspended. 

12:33 

On resuming— 

The Assessor: We will proceed with the closing 
submissions. I give the reminder, particularly for 
Mr and Mrs Kirkcaldy, that the convention is that 
we stick to a five-minute submission. 

Ruth Crawford: It should first be recognised—
as the promoter recognises—that Mr and Mrs 
Kirkcaldy are in an unusual and unique 
circumstance because of Inchgarvie Lodge‟s 
location. That being said, three or four issues of 
concern remain. The first relates to the haul road‟s 
location. We heard evidence from Mr Glover, who 
provided the inquiry and Mr and Mrs Kirkcaldy with 
a full and detailed explanation of why the haul 
road must be where it is. That relates to the works 
at and around the foreshore and to the 
compound‟s location. 

It was clear from Mr Glover‟s evidence that 
alternative routes for the haul road—including the 
route that the Kirkcaldys suggested—had been 
considered and assessed. It was clear from his 
evidence that the alternatives and particularly the 
alternative that Mr and Mrs Kirkcaldy suggested 
had been given full and detailed consideration. In 
my submission, the inquiry can be satisfied that 
the promoter has reached a conclusion on the 
route for the haul road that is the optimum route. 
That conclusion is based on a considered and 
informed view that was taken after all the 
technical, engineering and environmental issues 
had been addressed. Therefore, one can be 
confident of a sound basis in fact for coming to the 
view that the route that the promoter has identified 
is the best route in all the circumstances. 

The other concerns for the Kirkcaldys are 
environmental. I will take noise first. We have 
heard a detailed explanation from Mr Greer—who 
is an expert in his field—about the methodology 

that was adopted, which followed best practice. It 
is hoped that, with that explanation, the inquiry 
and the Kirkcaldys will understand how the 
conclusions on noise impact during and after 
construction were reached. 

I have similar submissions to make about the 
impacts in relation to dust and air quality. Dr Bull 
provided a detailed explanation of the underlying 
methodology and explained how the assessment 
of the impact from dust and of air quality was 
arrived at. 

In relation to noise, dust and air quality, it is of 
course worth remembering the mitigation 
measures that are set out in the environmental 
statement and repeated in the written evidence for 
the promoter. I invite the inquiry to have regard to 
the suite of specific undertakings that have been 
given to Mr and Mrs Kirkcaldy, which recognise 
their unique situation. 

That brings me to the topic of health, which 
relates largely to the noise, dust and air impact. In 
his evidence, Dr Henderson explained the health 
impact assessment that was conducted for the 
project. We had a quick look at the health impact 
assessment, from which it can be seen that the 
environmental team took account of local 
concerns, although assessing individual impacts 
on health would be an extremely difficult and 
costly exercise. 

There are of course two aspects to the impact 
on health. One is the physical effect of noise, dust 
or air pollution. The means of ensuring minimal 
adverse health impacts relates to the way in which 
the project has been designed. The project is 
designed to ensure as far as is reasonably 
practicable that no adverse health effects will 
occur. I should also remind the inquiry that an 
undertaking has been given to relocate Mr and 
Mrs Kirkcaldy, if that is necessary. 

The second health aspect is the psychological 
effects. Key to that is the understandable stress 
and anxiety that people who live close to the 
project might feel. In my submission, that aspect 
will be largely controlled and alleviated by the 
process of information and education that has 
been described. It is hoped that the Kirkcaldys will 
gain further comfort from the fact that individual 
liaison will take place between them and the 
project team. 

In conclusion, as I said at the outset of the 
submissions, the promoter recognises the unique 
circumstances of Mr and Mrs Kirkcaldy. It has 
sought to achieve a reasonably acceptable 
resolution to a number of the issues that Mr and 
Mrs Kirkcaldy have raised. It is to be hoped that 
today has provided Mr and Mrs Kirkcaldy with an 
explanation of the remaining issues that they are 
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concerned about, and that their concerns have, at 
least to an extent, been allayed. 

The Assessor: Over to you. 

Christine Kirkcaldy: Thank you. First, it has 
been a pleasure working with Frazer Henderson. 
We also thank Transport Scotland for trying to 
come to some agreements with us. From the 
beginning we have recognised that the Forth 
replacement crossing is in the public interest, so 
we understand that we have to work with the 
process. 

However, when the positioning of the haul road 
was put before us in mid-December last year, our 
concerns were considerably raised. We are not 
looking forward to the prospect of having a haul 
road completely encircling our home. Had the 
construction works and the haul road been able to 
be placed on one part of our property, we would 
have been able to cope with that, but the proposed 
position of the haul road is going to cause us a 
great deal of difficulty. 

We believe that we have tried to work with 
Transport Scotland throughout the process and 
have tried to be specific about our concerns and 
requests. We have found the documented 
processes to be very confusing and therefore very 
time-consuming. Particularly at the rebuttal stage, 
we found that the reference methodology caused 
us to go round in circles. Very little time has been 
given during these last stages for us to refer to all 
the documents. It would have been useful to have 
all the documents in front of us when we were 
listening to Ms Crawford going through all the 
health impact assessments, so I felt a little 
disadvantaged that there was not as much 
information as possible in front of me or my 
representation today. 

That said, we have heard the evidence about 
the alternative haul road, and we still do not feel 
that it is impossible for the haul road‟s position to 
be changed, and we ask the inquiry to reconsider 
that and to look at the alternative haul road routes. 

In order for us to be able to remain at Inchgarvie 
Lodge, we request that careful consideration be 
given to relocating the haul road and that 
decisions are made not just on the basis of 
engineering and cost benefits; we ask that the 
impact on people and the environment also be 
considered. Relocating the haul road would 
ensure that our lives and those of our neighbours 
on Society Road and the Clufflats estate are less 
seriously affected, and that the significant adverse 
impacts, including those on our health, are 
somewhat alleviated. 

It is quite clear from the evidence that the health 
impact assessment has been considered at a high 
level, but it would be beneficial to the project to 
take account of further local health studies. I am 

not looking to have individuals‟ health 
considered—I understand that that cannot 
possibly be done—but local health studies should 
be undertaken so that we can inform the project as 
it goes forward. 

The Assessor: Thank you. That draws group 
25 to a conclusion. Once again, I thank all the 
persons who have come as witnesses, particularly 
Mr and Mrs Kirkcaldy. I do not think that there is 
anyone in the room who does not realise the 
pressures that you have been under, so I thank 
you for your presence here today and the way in 
which you have given evidence; I am much 
obliged to you. 

We will meet again at 2 o‟clock. 

12:44 

Hearing suspended. 
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14:01 

On resuming— 

Group 45: Caroline Maclachlan 

The Assessor: Good afternoon, everyone, and 
welcome to our second session today. The first 
group this afternoon is group 45, which relates to 
Caroline Maclachlan. As she will know, Ms 
Crawford is leading for the promoter. 

From the note that I have here, which might not 
be quite up to date, I understand that three topics 
remain in dispute: first, the compulsory purchase 
of certain plots of land; secondly, the boundaries 
and accommodation works; and thirdly, some 
aspects of drainage. Are those the matters in 
dispute as you understand them, Ms Crawford? 

Ruth Crawford: Sir, perhaps Mr Henderson 
could update the inquiry on the outstanding areas 
of concern. 

Frazer Henderson: Good afternoon, sir. 

The one issue that we believe remains in 
dispute is the extent of the land take and the 
boundaries of that land take. We have given an 
undertaking to the objector in respect of 
accommodation works and also in respect of 
drainage. I think that our undertakings on those 
two points are acceptable to the objector. 

Caroline Maclachlan: Yes. 

Rory Maclachlan: Yes. 

The Assessor: That is very helpful indeed. Let 
us proceed with the first issue, which is 
compulsory purchase of land. 

Ruth Crawford: We know that there are a 
number of plots that the promoter wishes to 
acquire by compulsory purchase. The reasons for 
acquisition vary depending on which plot we are 
talking about, so let us first deal with plot 204. Why 
is plot 204 sought to be acquired? 

Alan Gillies (Jacobs Arup Joint Venture): 
Good afternoon. Plot 204 is quite a long plot on 
the south side of the M9, just to the east of 
junction 1A. The plot is required for a number of 
reasons. Starting from the west, nearest to the 
junction, and going eastwards, I believe that the 
first part is required for widening of the M9, and for 
the associated earthworks. Given the rock within 
that vicinity, some fairly complex side-slope and 
earthwork arrangements will be required in that 
area. Moving further east, we can see the location 
of the SUDS—sustainable urban drainage 
system—pond, which will take up a substantial 
part of that area. Just to the east of that, there is a 
requirement for compensatory flood storage 
associated with the Niddry Burn, with possible 

extension works to the culvert. The plot goes on 
further east as well, if you want me to cover that. 

Ruth Crawford: Right. No doubt I will be 
corrected if I am wrong, but as I understand it the 
main area of concern relates to the part of the plot 
that is said to be required for compensatory flood 
storage. As I understand it, the argument is to the 
effect that it might not be necessary to take all that 
area, so why acquire it? 

Alan Gillies: Section 9—which I think is the 
water quality section—of the environmental 
statement sets out the mitigation in relation to the 
need for flood compensatory storage. The Niddry 
Burn and the tributary to the east of the Niddry are 
liable to flood, and widening the road will take out 
some of the flood plain in that area. Therefore, we 
have to provide an equivalent volume of storage in 
the vicinity to either side of the road network. For 
that reason, we need to acquire the land to allow 
us to undertake the works. In effect, we are 
lowering the earthworks in that area to provide for 
the additional storage. 

Ruth Crawford: What would happen if the area 
were not required? 

Alan Gillies: If it were not required, it would be 
deemed to be surplus to requirements. Part of the 
trouble is that if the contractor were to vary the 
design that we have used for the purposes of 
assessment, that could vary the volume of storage 
that would be required. Therefore, until we have a 
design that the contractor has fixed, it is very 
difficult to confirm the exact extent of land that will 
be required. We have taken sufficient land to 
ensure that the scheme can be constructed. 

Ruth Crawford: This is perhaps a question for 
Mr Henderson. If, having done the design work, 
the contractor ascertained that it did not need all 
the area shown on plot 204 for flood 
compensatory storage, what would happen to that 
unneeded area? 

Frazer Henderson: The land would be surplus 
and, under Crichel Down rules, it would be offered 
back to the previous owner at a commercial rate. If 
the previous owner did not wish to take up that 
offer at a commercial rate, the land would be 
placed on the open market. 

Ruth Crawford: That is plot 204. Forgive me, 
but I am not sure whether plots 209 and 213 are 
still in dispute. 

Frazer Henderson: They are. 

Ruth Crawford: Thank you for that clarification. 
Mr Gillies, perhaps you can assist with this. This 
information is in the written submission, but will 
you clarify what the two plots are required for? 

Alan Gillies: Yes. Similar to the area to the 
south side of the M9, plot 213 is required for 
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compensatory flood storage—the earthworks 
associated with the north side of the M9 and the 
culvert associated with the Niddry Burn. 

Ruth Crawford: Is plot 209 to similar effect? 

Alan Gillies: Could you give me a second to 
find the information? 

Ruth Crawford: Yes, of course. 

Alan Gillies: Again, it is associated with 
mitigation for the tributary of the Niddry Burn—the 
culvert extension works and flood compensatory 
storage. 

Ruth Crawford: I understand that there is an 
area in dispute between the parties relative to the 
need—it is said by the promoter—to acquire the 
land for mitigation as far as a protected species is 
concerned. I think that Dr Gilchrist is in a position 
to advise us on that. 

Pete Gilchrist (Jacobs Arup Joint Venture): I 
am. I have the plot numbers as requested. A 
resting place of a European protected species is 
on the land that is to be made available. To fulfil 
the requirements under the habitats regulations—
in the provision of a licence for derogation from 
those regulations—we will be required to replace 
that resting place. The land in the plot in dispute is 
to provide that mitigation so that we can get a 
derogation licence. 

Ruth Crawford: As I understand your evidence, 
you have written down the plot number, but for the 
reasons that you have indicated—namely, that the 
information is sensitive, as we are talking about a 
protected species—you do not wish to broadcast 
that number. 

Pete Gilchrist: Yes. 

Ruth Crawford: That number is now being 
handed to the assessor. 

I do not think that it is a secret that the protected 
species that we are talking about is an otter. 

Pete Gilchrist: That is correct. 

Ruth Crawford: As I understand it, the 
argument that the objector has advanced is that 
there are no otters on the plot of land in question. I 
would welcome your response to that suggestion. 

Pete Gilchrist: We have undertaken detailed 
surveys for protected species as part of the 
baseline for the environmental statement, 
including consultation and a desk review of 
existing information. A number of national studies 
have surveyed for otters in Scotland. The Scottish 
Wildlife Trust and the Vincent Wildlife Trust 
reported the results of some of those, which 
demonstrated that the Niddry Burn, the Swine 
burn and the River Almond catchment have otters 
on them. We followed that up with detailed field 

surveys for evidence of otters and discovered that 
the Niddry Burn, the Swine burn and the Almond, 
as well as other areas that are reported in the 
environmental statement, are widely used by 
otters. In 2008, two dead otters were found just 
adjacent to junction 1A of the M9; it is presumed 
that they were victims of road traffic accidents. 
There are definitely otters in the vicinity. 

The area with the existing holt is in a typical 
cavity under a structure with very clearly marked 
spraint, which is how otters demarcate areas that 
are important to them—it is to let other otters in 
the system know that they are using that area. Our 
field surveyors have picked that up on a number of 
occasions. Because of the licence application that 
we will need to make, we are now doing sand 
trapping, which involves trying to get prints of the 
otters that use the area. We have picked up prints 
of otters in the area. 

Ruth Crawford: You mentioned the habitats 
regulations. I will take this a bit more slowly. As far 
as the law is concerned, if a developer comes on 
to a site and is told by his environmental team that 
a species such as an otter that is subject to the 
habitats regulations is present, does that 
developer have obligations? 

Pete Gilchrist: Yes. The habitats regulations 
transposed the habitats directive into UK domestic 
law. In Scotland, those regulations, which were 
updated in 2007, make it an offence 

“to deliberately or recklessly catch, injure or kill” 

an otter, or to harass or disturb an otter while it is 
in its resting place or while it is rearing or caring 
for its young. It is also an offence to obstruct otters 
in such a way that their local distribution or 
abundance, or their ability to survive or reproduce, 
are likely to be affected. Damaging or destroying 
breeding or resting sites are also prohibited. 

In a situation such as the one that you 
described, for the development to proceed, one 
must be able to demonstrate that three tests have 
been met to obtain a licence to derogate from the 
habitats regulations. The first two tests are that 
there is a public interest at stake and that there is 
not an alternative to the project. The third test is to 
do with the ecology of the species, which is about 
ensuring that the species is maintained in a 
favourable conservation status in its natural range, 
which means that if a resting place will be 
disturbed by a project, you normally have to 
replace that resting place with an alternative. That 
maintains the habitat—the carrying capacity of the 
area—for that protected species. 
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Ruth Crawford: So to sum up, the plot that we 
are discussing is to supply the otter with a new 
resting place. 

Pete Gilchrist: Yes, it is. 

Ruth Crawford: That flows from the habitat 
regulations, which in turn are derived from a 
European directive. 

Pete Gilchrist: Indeed. 

Ruth Crawford: So far as the plot in question—
which is to supply the otter with an alternative 
resting place—is concerned, as I understand it the 
Maclachlans suggest that there be a servitude 
granted to enable provision of the new resting 
place. Has the suggestion of a servitude been 
considered? If so, what is the response to that 
suggestion? 

Frazer Henderson: It might be helpful to all 
parties if I spend a minute explaining issues 
around servitudes and leases. Our overriding duty 
is to ensure that the Scottish ministers have 
appropriate rights over land in order to discharge 
their obligations under the bill. Four means are 
available to obtain those rights. The first is a 
management agreement, the second is a 
servitude, the third is a lease and the fourth is 
acquisition. On that continuum, the least intrusive 
to the owner of the property is a management 
agreement, and the most intrusive is an 
acquisition. We wanted to take the least intrusive 
rights, so we assessed the appropriateness of a 
management agreement. We concluded, from a 
legal perspective, that since such an agreement 
would, simply put, be a personal contract, the 
Scottish ministers would have no powers of 
enforcement against any future owners of the 
land. We recognise that the family has been on 
the land since 1758—I believe—but none of us 
knows what the future may hold. 

We next come to a servitude. The legal advice 
that I have received opines that in order to create 
a servitude it is necessary to show first that it 
complies with what is known as the praedial rule 
and, secondly, that it is not repugnant with 
ownership. I am aware that those two terms are 
probably unfamiliar to most people so, if you will 
indulge me, a short explanation might be of benefit 
to all. 

The Assessor: That would be very helpful.  

Frazer Henderson: The praedial rule is a 
requirement that the servitude must relate to the 
land itself and must benefit another identified 
property. It is therefore difficult to envisage how 
the provision of environmental mitigation on one 
piece of land could be seen as benefiting another 
piece of land. An attempt to create a servitude for 
this purpose may therefore fall foul of the praedial 

rule requirement. In layman‟s terms, it means that 
since there is an obligation on the Scottish 
ministers in their personal capacity to provide 
environmental mitigation in order to comply with 
section 66 of the bill, that obligation cannot be 
achieved by means of a servitude without risk of 
challenge. That challenge may come from the 
owner or from any other party. 

The other term, “repugnant with ownership”, is 
probably slightly easier to explain. In simple terms, 
it means that a servitude cannot deprive the owner 
of being able to make meaningful use of the land. 
In this scenario, with placing an otter holt in the 
ground and, potentially, installing fencing to 
protect both the otter holt and any livestock that 
may be on the land, it is easy to understand how 
the owner will be prevented from making any real 
use of the land. That is the reason why a servitude 
would not be applicable. 

We then come to a lease. The parties to a lease 
clearly have much more freedom and flexibility, 
and under a lease the owner of the land would 
have no obligations to the Scottish ministers as 
tenant, other than the basic obligation to provide 
the land. There would be no other requirements 
from the tenant in terms of provision of services. 
With a lease, the period must be defined and the 
rent, or grassum—which in effect means the 
consolidated rent paid out in advance for the 
period of the lease—would be defined at the 
outset. The purposes of use for the land under a 
lease would also be clearly defined. 

In this case, we are indeed proposing a lease, 
and obligations would be placed on the Scottish 
ministers to provide and maintain fencing, to 
control weeds and so on. At the cessation of the 
defined period that the lease covered, the interests 
of the Scottish ministers would fall and the lease 
would terminate. A lease has one further 
advantage, in that it would be enforceable against 
any future owners of the land. 

There is a clear continuum from management 
agreement through servitude to lease and, once 
we identified that we could achieve our purposes 
through means of a lease, we decided that it was 
no longer appropriate to pursue acquisition. 

In terms of the lease that we are proposing on 
this plot of land, I was, prior to this afternoon‟s 
hearing, able to share with the Maclachlans the 
information that we have received intimation from 
Scottish Natural Heritage that the lease need only 
be for six years. In order to give true effect to that 
lease and to ensure further that there is less 
interference with the Maclachlans‟ land, we can 
also provide a more robust holt. 

That is where we have come to on the lease. My 
colleague Dr Gilchrist could give you more details 
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about our proposals in relation to the nature of the 
holt on the land. 

Ruth Crawford: I am not sure whether further 
information is required at this stage in relation to 
the nature of the holt on the land, but if you think 
that it would assist the inquiry, sir, I am happy to 
take it from Dr Gilchrist. 

The Assessor: The opportunity exists for Mr 
and Mrs Maclachlan to get the information in 
cross-examination if they want to, so I think that 
we can proceed at the moment. 

Ruth Crawford: As far as the plot in relation to 
the otter is concerned, the position of the ministers 
is that it is required to enable them to comply with 
European legislation that has now been 
transposed into domestic legislation, and they 
seek to do that by the least onerous means, as far 
as the landowner is concerned. 

Frazer Henderson: That is right. 

Ruth Crawford: I think that there might be two 
other plots still in dispute but, again, if I am wrong I 
will no doubt be corrected. We have looked thus 
far at three plots. As I understand it, the ministers 
also seek to acquire plot 203. An explanation is 
given in written evidence for why that is sought:  

“any land which remains part of the road verges, 
embankments or widened areas to provide for visibility will 
be maintained.” 

Mr Gillies, can you help the inquiry with why plot 
203 requires to be acquired? 

Alan Gillies: As is indicated in the written 
submission, plot 203 is for visibility, mainly 
because of the nature of the junction. With a loop 
junction arrangement, visibility requirements are 
much more stringent—you need to be able to see 
from one side of the loop to the other. As a 
consequence, Transport Scotland needs to ensure 
that no obstacles—trees or plants—that might 
start to obstruct visibility are in the way, so it 
needs to have full control of the land. The 
contractor may also use the land for storage of 
materials during construction of the works. That 
may change the nature of the land, which is used 
for crop purposes, at the moment. It will be difficult 
to ensure that that happens unless Transport 
Scotland has full control of the land. 

Ruth Crawford: My notes indicate that the 
other area in dispute between the promoter and 
the Maclachlans is plot 245. The written evidence 
tells us that the plot is required for mitigation and 
to put in place a bat box. Is that correct? 

Pete Gilchrist: Yes. 

Ruth Crawford: Mr Henderson, a moment or 
two ago, you mentioned acquiring the land, or 
control of the land, by the least onerous methods 
to enable mitigation measures to be complied with. 

What steps have been taken to investigate 
acquisition of plot 245 to ensure that mitigation is 
implemented? 

Frazer Henderson: We used the same 
approach that was applied to the plot with the otter 
on it. We determined that a 30-year lease would 
be the least onerous way of meeting our needs. 

Ruth Crawford: Has that been offered to the 
Maclachlans? 

Frazer Henderson: Yes. 

Ruth Crawford: I have no further questions in 
chief. 

Rory Maclachlan: The extent of the land take is 
a major objection for us, especially with regard to 
plot 204, which you mentioned to start with. When 
we first got the maps, there was a SUDS pond on 
plot 213. That will now go elsewhere, yet the land 
is still marked down for permanent acquisition. I do 
not know whom I am supposed to be addressing—
should it be the QC? 

The Assessor: You should not be addressing 
anyone—you should be asking questions. I am 
perfectly happy to have a preface of the shortest 
possible duration, to give a context to your 
question. 

Rory Maclachlan: Thank you, sir. I do not 
understand and would like to try to find out why 
the land is still marked down for permanent 
acquisition, given that the SUDS pond has now 
been removed. I understand that it is there for 
drainage mitigation, because of flooding, but a few 
years ago a large amount of work was carried out 
on the Niddry Burn, around by the Maitland bridge, 
to stop flooding. As far as I am aware, it has never 
flooded since then. We are slightly confused about 
why the provision is still there. 

Alan Gillies: You indicated that the initial plans 
located a SUDS basin on the land. Originally, we 
intended to put one there, but because the land 
was identified as being on the flood plain, we had 
to take out the SUDS basin and to reposition the 
drainage so that it did not go in that direction. 

The need for mitigation is set out in section 9 of 
the environmental statement. I understand that 
modelling of the Niddry Burn and the tributary will 
have been undertaken as part of the process of 
consultation with statutory bodies and that it will 
have identified the requirement for there to be 
compensatory flood storage on both sides of the 
Niddry at the location. I am not the best person to 
comment on the environmental side; from an 
engineering perspective, that is why the land is still 
required. 

Rory Maclachlan: The second issue, sir, is the 
extent of the land take. From discussions that we 
have had with the promoter, it seems to us that the 
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promoter is not sure how much land it needs and 
that the contractor, when he is appointed, will be 
the person who knows exactly what is needed and 
what is not. We are told that the acquisition of land 
will happen prior to the contractor‟s appointment 
and that only when the contractor has been on site 
will he know exactly what he will need. We are told 
that if land is not required it will be sold back to us 
some years later. 

First, we do not understand why the Scottish 
ministers cannot buy the land as and when they 
need it, thereby avoiding the legal process of 
acquiring land and then selling it back to us a 
couple of years later. Secondly, if we are not able 
to afford the land when they try to sell it back to 
us, for whatever reason, a ransom strip could 
easily be sold to someone who will seriously put at 
risk Newliston as an estate. We would like 
clarification on both points. 

14:30 

Alan Gillies: I will try to answer your first point. 
When we award the contract we need to have 
certainty that the land will be available, and a 
contractor who tenders for the works needs some 
form of assurance on what land will be available. 
Therefore, we need to acquire the land before we 
award the contract. The contractor will firm up his 
detailed design once he has been awarded the 
contract, and until he has completed his detailed 
design we will not know the exact extent— 

Rory Maclachlan: Why cannot you buy the land 
when the contractor knows how much he needs? 

Alan Gillies: I am not a legal person, but I think 
that it is to do with the assurances—I suppose in 
relation to the general vesting declaration. 

Rory Maclachlan: But we are talking about 
compulsory purchase. If you need the land you will 
buy it anyway. Why do you not just buy it when 
you need it, rather than in advance, on the basis 
that you might need it? In this day and age it 
seems extraordinary that you would buy land just 
in case. 

Frazer Henderson: It might be helpful if I come 
in at this point. The contractor is entering into a 
contract and he needs to know with a deal of 
certainty that the Scottish ministers have land 
available for him to execute that contract. The 
piecemeal purchase of land could delay the 
execution of the contract, as well as causing a 
high degree of uncertainty, because there might 
be contest over particular parcels of land, even 
though we have the general vesting declaration. 

It would take at least three months to execute 
the GVD from start to finish, which is a 
considerable period in a road-building exercise 

that I estimate will probably take about 13 
months—is that about right? 

Alan Gillies: For the contract? Yes, we are 
talking about one and a half to two years. 

Frazer Henderson: We are talking about a 
considerable period of time, which might have an 
impact. 

I should say that, when the land is acquired from 
the owner, the owner is compensated at the 
market value of the land, together with reasonable 
legal costs. If land is surplus, clearly the owner 
has the income from the sale of the land available 
to them to apply to the acquisition of that land, 
should they wish to acquire it. 

Rory Maclachlan: That would potentially be 
three years later, though. 

Frazer Henderson: Indeed so. 

Rory Maclachlan: By which time the land value 
might have changed. 

Frazer Henderson: The land value might have 
changed. The value of the money might also have 
changed, through interest rates. 

Rory Maclachlan: Is there a time limit on 
offering back land? 

Frazer Henderson: Yes there is. Under Crichel 
Down, the time limit for agricultural land is 25 
years. I think that it gives a degree of comfort—not 
a lot, but a degree—to landowners to know that 
they will get first refusal for a period of 25 years 
after the acquisition. 

Rory Maclachlan: I suppose that that depends 
on how you view it. I will move on to plot 203. 

The Assessor: Just before you do so, my 
attention has been drawn to section 23 of the bill, 
“Acquisition of land by agreement”. 

Ruth Crawford: I was going to come back to 
section 23, sir. 

The Assessor: I can leave it to you— 

Ruth Crawford: No, no, sir. Please carry on. 

The Assessor: Do you have a copy of it? 
Subsection (1) says:  

“Ministers may acquire by agreement any land— 

(a) which may be acquired compulsorily under section 
22”. 

Does that not give you the opportunity to adopt a 
process that is closer to that for which the 
objectors are asking? 

Frazer Henderson: It does indeed provide an 
opportunity, sir. 

The Assessor: Why are you not taking it up? Is 
it because the contractor needs assurance that the 
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land will be available as and when they want it and 
can make a detailed design for that part of the 
project? 

Frazer Henderson: Yes, sir. That is part of it. 
The other reason is that “by agreement” means 
that both parties have to come to agreement and 
aspects of that affect the terms that might apply.  

The Assessor: I recognise that we will come 
back to that. However, Mr and Mrs Maclachlan 
might want to think about that section.  

Where were we?  

Rory Maclachlan: We are on plot 203, on 
which we have heard about sightlines. At the 
moment, it is a crop field—and it always has been, 
as far as we are aware. There is no intention of 
our doing anything but cropping it. Our farming 
tenant has a major concern about weed control. 
We can all see from the motorways along which 
we drive that the weeds are not kept down 
particularly well.  

We do not understand why plot 203 needs to be 
acquired. We would be more than happy to accept 
some sort of agreement that we will not plant trees 
or put buildings on it but just use it for cropping. 
Perhaps Mr Gillies can explain the need for 
acquisition. 

Alan Gillies: There are two aspects. Part of the 
plot is required for the permanent works for the 
widening of the loop. It is also extremely important 
that Transport Scotland has full visibility. That 
perhaps gets us into the legal terms of an 
agreement and what would happen in the future if 
you were not to crop the plot. In that respect, the 
need for acquisition comes down to safety 
implications. It may give you some more comfort 
to know that Transport Scotland will maintain the 
sightlines at the plot because of the safety 
implications and the visibility lines. The obligations 
on it to keep the height of anything on the plot low 
will be onerous. 

Rory Maclachlan: The height of the crops and 
weeds— 

Alan Gillies: It is in the future. It is the 
guarantee— 

Rory Maclachlan: We would be happy with 
some sort of protection order on the plot. That 
would mitigate the need to acquire it, surely.  

Alan Gillies: I can go only by what we have 
been informed about the legal situation up to now. 

Rory Maclachlan: How do we address the 
issue of the weeds? If the plot were not looked 
after, they would spread to the neighbouring fields. 
How would you address that? 

Alan Gillies: There are measures. The Weeds 
Act 1959 places a responsibility on Transport 
Scotland to maintain— 

Rory Maclachlan: Indeed. My point is that, if 
we look at the sides of motorways, which are also 
under that protection, maintenance is not exactly 
carried out well. 

Alan Gillies: That would be a question for 
Transport Scotland‟s network management 
department. It certainly has a responsibility to 
control weeds that could spread to adjacent lands.  

Rory Maclachlan: Plot 245 relates to bats. 
Considering the fact that bats are hugely 
protected, we still do not understand why there is 
a need to acquire the land or put a 30-year lease 
on it—a not inconsiderable length of time for a 
lease—rather than just some sort of agreement 
that says, “You will put up bat boxes and maintain 
them.” We have not touched those trees in 
decades and do not intend to. We would be happy 
with protection orders or whatever you wanted to 
apply, but we do not see the need for acquisition. 
Perhaps you can explain why a 30-year lease is 
required. 

Pete Gilchrist: Bats have similar legal 
protection to otters under schedule 2 to the 
habitats regulations. The impacts and mitigation 
described in section A10.4 of the environmental 
statement relate specifically to the baseline 
surveys of bats that we undertook. Figures 10.4c 
and 10.5c demonstrate the habitat and the 
commuting routes in the area of plot 245. There 
will be a direct impact on roosting habitat from the 
road and the land that is being made available for 
it, and the commuting routes that adjoin plot 245 
make it the most suitable area for replacement of 
the roosting habitat. That is the ecological 
justification—the impacts and the mitigation that is 
required. 

A 30-year lease is suggested because the 
proposed new planting to mitigate the direct loss 
of habitat will take that length of time before the 
stands start naturally to develop crevices and 
roosting opportunities within them. Until the stands 
and other trees that are planted in and along the 
scheme are mature, we need to provide suitable 
habitat for the bats, to maintain carrying capacity, 
conservation status and their natural range. 

Rory Maclachlan: Sorry, but why a 30-year 
lease? The bats already live in these woods. We 
are happy for you to put up more bat boxes, but I 
do not understand why you need a 30-year lease 
for a species that is already hugely protected. 

Pete Gilchrist: That is to ensure that the direct 
replacement habitat that we are planting is mature 
enough. 
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Rory Maclachlan: Why could you not put 
protection orders on the trees? 

Pete Gilchrist: I am not sure that I understand. 

Rory Maclachlan: I mean so that the trees 
would grow to maturity and the bats could nest in 
their boxes. 

Pete Gilchrist: We need to ensure that we can 
replace immediately the habitat that will be lost. 
That is down to the ability to provide those bat 
boxes and roosting habitat, and this is the only 
way that we can see that we will get legal certainty 
of doing that. Perhaps Mr Henderson can add 
something on that. 

Frazer Henderson: Yes. Section 66 of the bill 
gives the reasoning for that. Dr Gilchrist has 
explained that the measure is compensatory. 
Other trees will take at least 30 years to achieve a 
growth that will enable them to be used for bat 
nurseries or bat roosting areas. 

Rory Maclachlan: Indeed. However, nobody 
has explained to me clearly why it has to be a 30-
year lease—why you cannot opt for other forms of 
mitigation that achieve the same result. 

Frazer Henderson: The 30-year lease is to 
cover the time period—the 30 years—that, as Dr 
Gilchrist has explained, it would take other trees to 
get there. 

Rory Maclachlan: I understand that. 

Frazer Henderson: We have sought the least 
onerous way of providing the mitigation, and we 
have taken the view that 30 years is the minimum 
time period. We could conceivably have decided 
on a longer time period, but that would have been 
onerous. We felt that 30 years was the least 
onerous. 

14:45 

Rory Maclachlan: As far as the otter holt is 
concerned, there are in our opinion no otters 
there. As our evidence states, over four 
generations of farmers, over endless family 
generations and over 30 years of a shooting 
syndicate that regularly night-lamps in the area, no 
otter has ever been seen. We accept that there 
might well be otters in the area, but we do not 
believe that there are otters in that part. However, 
as it is clear to us that the promoter is not going to 
move on this issue, we ask simply that they 
choose the least onerous measure possible. They 
have mentioned a six-year lease, but to us any 
lease is onerous because it involves legal fees 
and so on. I still do not understand why there 
needs to be a lease—I still have an issue with that. 
According to legal advice that we took, a servitude 
would be absolutely fine. However, Frazer 
Henderson now tells us that that is not an option at 

the moment. Can he explain again why a servitude 
would not work? 

Frazer Henderson: I mentioned earlier the four 
means that are available to us. I am almost loth to 
bore individuals about the reasoning, but we went 
through the process of a management agreement, 
a servitude and a lease and did not feel that a 
servitude would be appropriate because of the 
praedial rule— 

Rory Maclachlan: I understand that. That is 
your legal interpretation— 

Frazer Henderson: That is correct. 

Rory Maclachlan: You believe it to be a legal 
requirement. 

Frazer Henderson: Yes, in order to show that 
there is no risk of challenge to the Scottish 
ministers in the execution of their obligation by 
either the owner of the land or other parties. 

In respect of the lease, I reaffirm the previous 
undertaking that I gave you that we will seek to 
achieve the least onerous lease possible. It will be 
a six-year lease and my lawyer can confirm to you 
that, perhaps unlike the draft lease that you 
recently received, it will be written in a 
straightforward and simple-to-understand manner. 

Rory Maclachlan: That would be helpful. 

I think that that is us. 

The Assessor: Do you wish to re-examine the 
witnesses, Ms Crawford? 

Ruth Crawford: Yes, thank you, sir. On the final 
point about the use of a servitude or lease in 
relation to the otter plot, will Mr Henderson clarify 
that, on the basis of legal advice that a servitude 
presents a risk of challenge, you do not feel that 
you can go any further forward in that respect? 

Frazer Henderson: That is correct. 

Ruth Crawford: No doubt the lawyers could 
spend many years arguing whether or not a 
servitude would be legally valid, but you have 
been told that there is a risk of its being open to 
challenge. 

Frazer Henderson: Yes. 

Ruth Crawford: Questions were raised about 
the need for a 30-year lease for the bat boxes and, 
in cross-examination, tree preservation orders 
were mentioned. Do the Scottish ministers make 
such orders? 

Pete Gilchrist: Not to my knowledge. I think 
that the local authority does so. 

Ruth Crawford: It is your understanding that 
the local authority has control over tree 
preservation orders. 
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Pete Gilchrist: Yes. 

Ruth Crawford: So it would not be open to the 
Scottish ministers to put a preservation order on 
trees. 

Pete Gilchrist: That would be correct. 

Ruth Crawford: Mr Gillies, when you were 
asked about plot 204, you said that modelling had 
been carried out. Indeed that is also reported in 
chapter 9 of the environmental statement. 
However, just to ensure that we have this for the 
notes, am I right in understanding that the 
modelling for this particular area is to be found in 
figure 9.4b? 

Alan Gillies: Yes. 

Ruth Crawford: It shows the extent of the flood 
zone over a 200-year period. 

Alan Gillies: Yes. 

Ruth Crawford: Staying with matters 
engineering, I understand that weeds were 
mentioned in relation to plot 203. As I understand 
it, and as I think you explained in evidence in 
chief, the reason why the plot is being acquired is 
to ensure sightlines. Is that correct? 

Alan Gillies: Yes. 

Ruth Crawford: That is a safety issue. 

Alan Gillies: It is. 

Ruth Crawford: Can that offer any comfort on 
the control or otherwise of weeds? 

Alan Gillies: It cannot, although it means that 
plot needs to be kept under control. 

Ruth Crawford: If the weeds are not kept under 
control, that would give rise to difficulties with the 
sightlines. 

Alan Gillies: It could. Yes. 

Ruth Crawford: In so far as safety concerns 
are an issue, do the Scottish ministers have a 
position on seeking to rely on third parties‟ 
assurances about what they will do with their land 
to ensure that it is kept in a certain condition? 

Alan Gillies: I think that it would be very difficult 
for them to guarantee that safety could be 
maintained. 

Ruth Crawford: As I understand it, the Scottish 
ministers are responsible for the trunk road 
network. 

Alan Gillies: Yes, they are. 

Ruth Crawford: And questions would be asked 
if there was a serious or fatal accident on a road 
for which they are responsible. 

Alan Gillies: They would be. Yes. 

Ruth Crawford: Finally, on compulsory 
acquisition, there is the more general question of 
why buying should not be done in a piecemeal 
fashion. That was the flavour of the cross-
examination. I think that Mr Henderson referred to 
the Crichel Down rules and that he said that they 
might afford a degree of comfort. Is there a time 
limit in the bill for the compulsory acquisition of 
land? 

Frazer Henderson: Yes, there is. 

Ruth Crawford: Would you be good enough to 
share that with Mr and Mrs Maclachlan? 

Frazer Henderson: The time limit is five years. 
That is located at— 

Ruth Crawford: Section 29 of the bill. 

Frazer Henderson: Thank you, counsel. 

Ruth Crawford: Thank you, sir. I have no 
further questions in re-examination. 

The Assessor: Mr and Mrs Maclachlan now 
have the opportunity to speak. Alternatively, you 
can simply wait and give closing submissions. 

Rory Maclachlan: If I may say so, we have just 
been handed a copy of the flood map. This is the 
first time that we have seen it. It makes me 
question yet again why so much of the southern 
half of plot 204 needs to be bought. 

The Assessor: Sorry—this the first time that 
you have seen that map? 

Rory Maclachlan: It is. 

The Assessor: In that case, I would like that 
question to be asked. Perhaps a witness could 
answer it. What was the question again? 

Rory Maclachlan: Having seen the flood map 
and the extent of the flood projections, why does 
the promoter think that there is a need, if things 
are to last 200 years, to buy such a large amount 
of land in the southern bit of plot 204, which we 
were told was for flood mitigation? I understand 
the point about the SUDS pond, but we were told 
that the bit to the north of the SUDS pond was for 
flood mitigation, and there appears to be very little 
potential for flooding in that area. 

The Assessor: Thank you. I know that we are 
out of kilter, but let us get that issue out. 

Frazer Henderson: It might be helpful if I 
explain about the publication. My colleague Mr 
Gillies will explain about the flood plain. 

All the materials, including the environmental 
statement, were published in hard copy format 
when the bill was introduced. That material was 
placed in local libraries and put on the Transport 
Scotland website. Furthermore, we conducted a 
three-day session at Kirkliston community centre, 
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which there were press notices about. I believe 
that the public were invited to attend from 9 in the 
morning until 8 at night, and all of the material was 
publicly available there. 

The Assessor: Would you like to say anything 
else on the matter at this point, Ms Crawford? 

Ruth Crawford: I think that Mr Gillies was going 
to provide a further explanation about why so 
much land in the south of the plot is being 
acquired. 

Alan Gillies: Is that near the River Almond and 
the tributary of the Niddry Burn? 

Rory Maclachlan: It is north of the southern 
SUDS pond. 

Alan Gillies: Yes. As you can see on figure 
9.4b, there is some widening into that area. When 
compensatory storage is made, it is not 
necessarily a matter of digging a deep hole, as 
that would just fill with water. Generally, there is a 
shallower depth over a wider area. There is also 
the question of how that models into the 
topography. It is quite difficult to define it 
accurately at this stage, before the design is fixed 
up. It was sized at the time, however, with regard 
to the general area. With a flat topography, a 
larger area will usually be involved. 

The Assessor: I am sympathetic, in the sense 
that there is a lot of material to take in. I take Mr 
Henderson‟s point, however—the information has 
been in the public domain for some considerable 
time. 

Rory Maclachlan: I am sure that it has—but we 
have not seen it. 

Caroline Maclachlan: We did not pick up on it. 

The Assessor: You know the procedure: it is 
open to you to give evidence, or you may wish to 
retain your position on the matter and give it in 
submissions later—as you wish. 

Rory Maclachlan: We have made our points, 
and I am not sure that we would gain anything by 
talking more. 

The Assessor: In that case, we are in a 
position to move on. 

Ruth Crawford: On this group of objections, 
you have heard evidence in relation to the plots in 
question, which I shall not number—you have 
them in evidence. There are a number of reasons 
why the plots are to be acquired, and the reasons 
differ. 

Broadly, the reasons can be described as 
follows. First, acquisition ensures that land is 
available to the contractor, once he has been 
instructed, to enable him to construct the scheme. 
If there were not sufficient land and if it were to be 

acquired in a piecemeal fashion, that could lead to 
difficulties either with the contractor incurring 
penalties or with the delivery of the scheme itself. 

There are also issues relating to safety, 
particularly sightlines. That again leads us to the 
question: why acquisition? Compulsory acquisition 
gives certainty to the Scottish ministers, who have 
responsibilities to ensure the safety of the road 
network for which they are legally responsible. 
Certainty also has a resonance with regard to 
securing sufficient land to enable the contractor to 
complete the scheme. 

There is a further element to certainty as 
regards the plots in question, relating to those 
plots that are required to enable mitigation to be 
complied with and fully implemented. We are 
talking here about protected species. Dr Gilchrist 
explained the obligations incumbent on ministers 
as a result of European litigation—legislation, I 
should say. One wants to avoid litigation—perhaps 
that was a Freudian slip. 

Mr Henderson explained that, while ministers 
seek to acquire land through the least onerous 
means possible, for the reasons that he explained, 
the only options as far as the environmental 
mitigation is concerned, or certainly the least 
onerous options, would involve a lease. 
Management agreement or servitude would not 
work, because of the risk of servitude being open 
to legal challenge. Thereafter, if such a challenge 
were successful, it would put ministers in breach 
of their international, European obligations. 

For all those reasons, I submit that ministers 
have demonstrated a need to acquire the plots in 
question. 

The Assessor: The Maclachlans have the 
opportunity to have the last word. You may feel 
that you have got out what you wanted to, but this 
is your opportunity nonetheless—please take it if 
you wish. 

Rory Maclachlan: Nothing that we have heard 
today necessarily makes us feel any better about 
any of the objections. We clearly disagree, based 
on the legal advice that we have taken on some of 
these things and the general proof of evidence for 
certain of the statements that the promoter has 
made. All that we would ask is that if we are to be 
coerced into selling some of these things, we do 
that in a way that is the least harmful to Newliston. 
We seek a lease in very simple terms—not the 
complex ones that we have had sight of. 

The Assessor: There is nothing further that we 
need take on group 45. I thank both the objectors 
for coming along and participating in the 
proceedings in a clear and helpful fashion. 

15:00 

Hearing suspended. 
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15:10 

On resuming— 

Group 11: Tait and Chapman 

The Assessor: We will move on to group 11, 
which is labelled Tait and Chapman. Good 
afternoon, gentlemen. Will you introduce 
yourselves? 

Doug Tait: My name is Doug Tait. I live at 1 
Echline, which is on Echline corner. 

Les Chapman: I am Les Chapman and I live at 
2 Echline corner. 

Ruth Crawford: Good afternoon, gentlemen. I 
am a Queen‟s counsel practising at the Scottish 
bar and I represent the promoter. 

The Assessor: I have a list of 12 matters that 
appear still to be in dispute, but I understand that 
great progress has been made. Ms Crawford, 
perhaps you could ask Mr Henderson or another 
witness to tell us where we stand. 

Ruth Crawford: Mr Henderson, it would be of 
great assistance if you set out your understanding 
of the issues that remain in dispute between you 
and Messrs Tait and Chapman. Perhaps you 
could refer to any undertakings that have been 
given. 

Frazer Henderson: I clarified matters just with 
Mr Chapman. He advised me that D and E— 

The Assessor: Information is laid out in various 
ways. Do you have references to the timetabled 
list or do you wish to return to the Tait and 
Chapman papers? 

Frazer Henderson: I am happy to go through 
the timetabled list, but I think that I have left it 
elsewhere in my papers, so someone would have 
to provide me with a copy. 

The Assessor: In that case, you should sit 
where you are and just go through the issues with 
the Tait and Chapman numbering. 

Frazer Henderson: Apologies—I now have the 
timetabled list. 

The Assessor: All that I need to know is what 
we will talk about, so that I can deal with matters in 
the right order. 

Frazer Henderson: From having just clarified 
matters with Mr Chapman, I understand that the 
compulsory purchase of land is still in—sorry, loss 
of amenity. One problem is that the two lists do not 
tally. 

The Assessor: What does not tally? As far as I 
can see—I am just scanning—the list in our 

timetable is taken from the written evidence. 
Paragraph 3 of the objectors‟ rebuttal says: 

“Having considered the promoter‟s written evidence, the 
following issues remain in dispute”. 

That is where my list comes from. 

Frazer Henderson: Oh—right. 

Doug Tait: Professor Begg, I have a list—would 
that help? 

The Assessor: No, thanks. I will take the 
information from Mr Henderson at the moment. 

Frazer Henderson: I will use the list in the 
timetable. Still in dispute are loss of amenity; a 
reduction in the length of the drive that would 
result in a loss of privacy; and traffic moving closer 
to the properties, which would increase air and 
noise pollution. Disruption to access to and egress 
from the properties is not in dispute. 

The Assessor: So that is number 4 down. 

Frazer Henderson: The construction and 
design of the new drive are not in dispute, sir. The 
issue of guarantees regarding maintenance of the 
new drive is still in dispute. The compensation 
payable for the disruption and the compulsory 
purchase is still in dispute. 

15:15 

The Assessor: Sorry to keep interrupting you, 
but has the issue under the heading “Professional 
Advice Fees” been dropped? 

Frazer Henderson: I believe so, sir. 

The matter of legal rights and ownership 
regarding rights of servitude is still in dispute. The 
confirmation that, on completion of the new drive, 
it will conform with the local authority/city council 
road standards is still in dispute. The landscaping 
of the adjacent land is not in dispute. Signage at 
the drive to indicate the address of the properties 
is still in dispute. 

Am I okay to continue, sir? 

The Assessor: Yes, please continue. 

Frazer Henderson: The issue of a “Keep clear” 
sign painted on the road is still in dispute. The 
issue regarding garden wall improvements is still 
in dispute. The issue of the new drive and the 
slope of the new drive is still in dispute. The risk of 
flood relating to the new drive or the grass 
adjacent to the drive is still in dispute. The issue of 
the time period for the works and the disruption 
that they will cause is no longer in dispute. The 
issue of blight is still in dispute. 

I have confirmed with Mr Chapman that those 
matters are still in dispute, but it might assist the 
assessor if I provide details of the undertakings 
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that have been given to Messrs Tait and 
Chapman. 

The Assessor: I take it that these undertakings 
have been unsuccessful in removing matters from 
dispute. Is that correct? 

Frazer Henderson: I believe, sir, that some of 
the undertakings that we have given have 
resolved matters that were in dispute with Messrs 
Tait and Chapman. 

Ruth Crawford: Sir, the failing is mine, but I am 
still at a loss to know which adverse effects are in 
dispute. Mr Henderson, I think that you were 
quoting from headings in the objector rebuttal 
document. 

Frazer Henderson: That is correct. 

Ruth Crawford: For the sake of clarity, let me 
just run through those briefly with you before we 
turn to the undertakings that have been given. 

Heading A is “The loss of amenity.” Is that in 
dispute? 

Frazer Henderson: That is in dispute. 

Ruth Crawford: Is heading B in dispute? 

Frazer Henderson: Yes. 

Ruth Crawford: Is heading C in dispute? 

Frazer Henderson: Yes. 

Ruth Crawford: Heading D is no longer in 
dispute, I think. 

Frazer Henderson: That is correct. 

Ruth Crawford: Heading E relates to “the 
standard of construction and design of the new 
drive”. 

Frazer Henderson: That is not in dispute. 

Ruth Crawford: Heading F relates to the 
“maintenance of the new drive”. 

Frazer Henderson: That is in dispute. 

Ruth Crawford: Heading G relates to 
information regarding compensation. 

Frazer Henderson: That is in dispute. 

Ruth Crawford: I think that heading H is no 
longer in dispute. 

Frazer Henderson: That is correct. 

Ruth Crawford: Heading J is “No information ... 
regarding the joint owners‟ future legal rights and 
ownership regarding rights of servitude.” 

Frazer Henderson: That is in dispute. 

Ruth Crawford: Heading K relates to “ease of 
access for the joint owners and other visitors”. 

Frazer Henderson: That is in dispute. 

Ruth Crawford: Heading L relates to 
“confirmation that on completion of the new drive, 
that it will conform with the Local Authority/City 
Council statutory road standards.” 

Frazer Henderson: That is in dispute. 

Ruth Crawford: Heading M relates to a 
complaint about lack of information on 
landscaping. 

Frazer Henderson: That is not in dispute. 

Ruth Crawford: Heading N is “Signage at the 
foot of the drive”. You said that that is in dispute. 

Frazer Henderson: It is indeed. 

Ruth Crawford: Heading P, which relates to the 
“Keep clear” signage, is in dispute. 

Frazer Henderson: Yes. 

Ruth Crawford: Heading Q is “The garden wall 
surrounding the properties”. 

Frazer Henderson: That is in dispute. 

Ruth Crawford: Heading R is “On completion of 
the new drive and the B924 at the top of the drive, 
the slope of the drive must comply fully with ... 
Standards”. 

Frazer Henderson: That is in dispute. 

Ruth Crawford: I am not sure whether heading 
S, which is “The redesign of the new drive ... must 
ensure that there is no risk of flood”, is a related 
point. 

Frazer Henderson: That is in dispute. 

Ruth Crawford: You told us that heading T is 
no longer in dispute. 

Frazer Henderson: That is correct. 

Ruth Crawford: Heading U relates to blight, 
and that is in dispute. 

Frazer Henderson: Yes. 

Ruth Crawford: I am sorry sir, but I wanted to 
go through those points individually because there 
are a number of different witnesses and the 
promoter was not sure who was required to give 
evidence. 

Mr Henderson, I interrupted you. I was going to 
ask about undertakings, but perhaps the assessor 
would like to clarify— 

The Assessor: No. I would like to have those, 
and then I will have a question for you. 

Ruth Crawford: Thank you. 

Mr Henderson, before I interrupted you, you 
were about to tell us about undertakings that have 
been given that, in your view, clarify at least some 
of the areas of dispute that we have now 
identified. 
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Frazer Henderson: There has been much to-
ing and fro-ing with Messrs Tait and Chapman to 
refine the undertakings, but final undertakings 
were given on 27 August 2010. They were 
addressed to Mr Tait, who is the lead objector for 
the group. The first undertaking that has been 
given is to 

“ensure vehicular and pedestrian access and egress to the 
aforementioned properties”— 

the “aforementioned properties” are 1 and 2 
Echline, South Queensferry, EH30 9SW— 

“throughout the period of the construction of the works, that 
period for the avoidance of doubt being from the 
commencement of the works to the final completion of the 
works”. 

The second undertaking that has been given is 
to 

“ensure the provision of noise (and vibration) and air quality 
monitoring equipment in the immediate vicinity of the 
properties at Echline corner throughout the period of the 
construction of the works, that period ... for the avoidance 
of doubt being from the commencement of the works to the 
final completion of the works, and at the operation of the 
new roads, with monitoring results being made publicly 
available”. 

The third undertaking is to 

“ensure the reconstruction and reinstatement of the access 
to at least the current standard of the access and be liable 
for any defects associated with the reconstruction and 
reinstatement of the access for a period of not less than 
five years after completion”. 

The fourth undertaking is to 

“ensure that the existing legal rights of servitude granted to 
the properties are not diminished (being no less favourable 
than those rights currently enjoyed)”. 

The fifth undertaking is to 

“provide, at no cost to the owners, for structural surveys to 
be taken of the aforementioned properties prior to the 
commencement of construction works and subsequent to 
the construction of the scheme and at such times during 
construction when claims for property damage are made by 
the owners of the property and to provide copies of the 
findings of the surveys to the owners”. 

The sixth undertaking is to 

“undertake, at no cost to the owners, to increase the height 
of the road side boundary walls if required and agreed by 
the owners of the aforementioned properties, by the 
additional height of the road, dismantling the existing 
boundary walls and installing new foundations where 
necessary when reconstructing the boundary walls and be 
liable for any defects associated with the reconstruction of 
the boundary walls for a period of not less than five years 
after completion”. 

The seventh undertaking is to 

“ensure the provision of appropriate signage, should 
existing signage be obscured, to indicate the presence and 
access route of the aforementioned properties and the 
provision of a temporary traffic sign prohibiting the use of 
the access of the aforementioned properties for turning by 
Forth Crossing construction vehicles and that the 

aforementioned signs should be provided for from the 
commencement of the works to the final completion of the 
works”. 

The final undertaking is to  

“ensure that the ground to the west of the properties 
between the boundary of the properties and the B924 is 
reinstated and that, aside from the planting of bulbs, no 
substantial additional planting of shrubs or trees is provided 
at the conclusion of the works.”  

The undertakings are signed by me, for and on 
behalf of the Scottish ministers, and dated 27 
August 2010. 

Ruth Crawford: Thank you for that. 

The Assessor: I have received a lot of written 
evidence from the promoter. It is open to you to 
stand on that, if you wish, or you may carry out an 
examination in chief. 

Ruth Crawford: I have one question for Mr 
Henderson, after which I will consider my position 
for two seconds. Is it your evidence to the inquiry 
that the undertakings to which you have referred 
address each and every one of the remaining 
issues in dispute between the promoter and group 
11? 

Frazer Henderson: Given that some of the 
objections have multiple elements and are, at 
times, duplicatory, I believe that the undertakings 
have sought to address the objectors‟ concerns. 

Ruth Crawford: I am content to rest on the 
written evidence for the Scottish ministers, allied 
with the oral evidence that you have heard this 
afternoon from Mr Henderson. 

The Assessor: I invite you to lay out your 
witnesses for me, so that they may be cross-
examined. 

Ruth Crawford: That may require a bit of 
choreography. Give us a couple of minutes. 

15:27 

Hearing suspended. 

15:32 

On resuming— 

The Assessor: How are we getting on with the 
choreography? 

Ruth Crawford: Perhaps I should explain for 
the inquiry, and indeed for Messrs Tait and 
Chapman, that a number of areas that remain in 
dispute overlap and cover various issues and 
topics. Whether we bring up all the witnesses at 
once is a matter for you, sir, but the witnesses 
under the broad heading of “amenity, privacy and 
visual”—looking at the rebuttal, I have listed as 
headings A, B and Q—will be Mr Henderson and 
Mr Lancaster. Under the broad heading of 



283  2 SEPTEMBER 2010  284 
 

 

“property value/compensation”—which I broadly 
equate with headings G, J and U—the witness 
would be Mr Henderson. For noise and pollution—
heading C—the witnesses would be Mr Greer, Dr 
Bull and Mr Henderson. For flood risk and 
drainage issues—under heading S—the witnesses 
would be Mr Mellon, Mr Gillies and Mr Henderson. 
For access and driveway issues—which I think 
feature under headings F, K, L, N, P and R—the 
witnesses would be Mr Henderson and Mr Gillies. 
I think that that is about six or seven witnesses all 
told. Whether you think that all those witnesses 
should be sitting together— 

The Assessor: It certainly looks like a bit of a 
crowd. 

Ruth Crawford: Yes. 

The Assessor: You said we would have A, B 
and Q. 

Ruth Crawford: Yes. The issues are under the 
heading “amenity, privacy and visual”. The 
witnesses will be Mr Henderson and Mr Lancaster. 

The Assessor: And then you were kind enough 
to go on to G, J and U. 

Ruth Crawford: The witness will be Mr 
Henderson. The issues are under the heading 
“property values/compensation.” 

The Assessor: And then we have C alone. 

Ruth Crawford: Yes, sir. 

The Assessor: The witness will be Mr 
Henderson. 

Ruth Crawford: With Mr Greer and Dr Bull. 

The witnesses for flood risk issues will be Mr 
Gillies, Mr Mellon and Mr Henderson. 

The Assessor: And then a batch of F, K, L, N, 
P and R. The witnesses will be Mr Henderson and 
Mr Gillies. 

Ruth Crawford: Indeed, sir. 

The Assessor: I see that we have five units 
there—let us take them in what we call bite sizes. 
We could do A, B, Q, G, J and U, because that is 
just three so we can get ahead. 

Ruth Crawford: Yes, sir. 

The Assessor: Gentlemen, what has happened 
here is that the promoter has elected not to 
examine the witnesses in chief. Accordingly, we 
can go directly to cross-examination by you of the 
witnesses who have been set up for you. Messrs 
Henderson and Lancaster are there to deal with—
adopting your lettering—A, B and Q. As a 
preliminary to your questioning, is there anything 
that you would like to say? I am asking not for 
evidence but merely for any preliminary remarks 
that you might have. 

Doug Tait: Yes, Professor, there is one— 

The Assessor: No titles—sir will be enough. 

Doug Tait: Sir, I would raise one question with 
Frazer Henderson, with whom we have been 
addressing the undertakings over the past four 
weeks. We have four issues on the agenda—A, B, 
K, L and R—which we believe could all be 
resolved with one undertaking or confirmation from 
Transport Scotland regarding a drawing that we 
have received fairly recently. Our concern is that if 
that drawing should change, our objections would 
have to be revisited, but if that drawing is a final 
drawing, we are satisfied on those points. Our 
reason for raising the matter now is that we have 
had several drawings over a fairly long period of 
time—undated drawings and drawings without the 
information required. If this drawing is the final 
one, we are comfortable with it—if that is how the 
scheme will progress on our doorstep. I can give 
you the reference for that drawing. 

The Assessor: As long as Mr Henderson 
knows what it is, we can get or not get the 
confirmation that you seek. 

Frazer Henderson: Sir, I would be obliged for 
the reference for the drawing, but I think that I 
have a good idea which one it is, if it is the latest 
drawing. 

The Assessor: If we are looking at withdrawals, 
let us get a confirmation, so could you show that 
drawing to Mr Henderson? 

Doug Tait: Okay. The reference is 
FRC/D/122/110/646, revision 0, dated 5 August 
2010. 

Frazer Henderson: Thank you. I have had time 
to refamiliarise myself with the drawing. It is 
indeed the latest drawing that was shared with 
Messrs Tait and Chapman. It might be helpful for 
the record to confirm that the drawing shows two 
cross-sections—in fact it shows three, but there 
are two important ones here. Cross-section A, 
identified at point 1, is the commencement of the 
access to Echline properties 1 and 2. The drawing 
shows the easternmost extent of the B924 that will 
be permitted. The cross-section also shows that 
the height difference on the road will not be 
greater than 100mm. 

The Assessor: Where do I see that? I am sorry; 
it might be my eyesight. 

Frazer Henderson: This is one of those 
situations in which I have to take my glasses off to 
see the detail. 

Ruth Crawford: If it assists, perhaps Mr 
Mackay can point it out on your copy, sir. 

Frazer Henderson: Sir, It is in the notes at the 
side of the drawing— 
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The Assessor: Oh, right. I was looking in the 
wrong place. 

Frazer Henderson: My colleague Mr Gillies has 
come to the rescue of the botanist yet again. 

It says in the notes: 

“1. Point 1 to be no greater than ± 100mm from existing 
road level. 

2. Point 2 to be no greater than ± 300mm from existing 
road level.” 

The drawing was shared and discussed with 
Messrs Tait and Chapman when I visited them at 
their properties, sir. 

The Assessor: Is this the final, definitive 
drawing? Will there be any further change? 

Alan Gillies: I should clarify that the drawing 
shows the specimen design. What we are 
committing to is that, at that point, the road level of 
the finished design by the contractor will not be 
higher than 100mm above the road. There might 
be some variations in the design, but we will 
restrict the contractor by saying that the finished 
road level cannot be higher than 100mm above 
the existing road at point 1 and, similarly, that the 
road that he designs cannot be higher than 
300mm above the existing road at point 2. 

I think that in the letter we also committed that 
the edge channel of the proposed road will be no 
closer than is the case on the existing B924. 

The Assessor: Does that satisfy you, 
gentlemen? 

Doug Tait: There is one other issue. There was 
a suggestion that there would be gullies on the 
reconstructed pavements around the road from 
the A904 to the B924. We were not at all happy 
with that suggestion. It is our understanding that 
that might not be the case in the design. 

Alan Gillies: The contractor will have to 
undertake drainage to the appropriate standards, 
which in all likelihood will be gullies in this case, 
because the road is a kerbed road. 

Doug Tait: Sorry. Gullies are drains, in effect, 
but I am talking about a gully on the land side of 
the pavement, not the road side, as you come 
round the corner, which would gather water, dirt, 
litter from McDonald‟s and so on. 

The Assessor: Yes. I have seen your evidence 
and I have seen the evidence of previous flooding, 
so I think that I know where you are coming from. 

Doug Tait: All right. 

Alan Gillies: I think that there is a commitment 
in the code of construction practice that 
contractors must not do anything that results in an 
additional flooding situation. If additional drainage 
was needed there to avoid flooding, the contractor 

would be obliged to include that in his design. If he 
did not do so and there was flooding, he would 
have to come back and resolve the situation. 

15:45 

Doug Tait: I have probably not made myself 
perfectly clear—I apologise for that. That is an 
issue elsewhere in our objections related to 
flooding, but it is not this particular point. We are 
looking at the design of a gully or U shape 
between the pavement and our wall, which we are 
seeking to avoid. One reason for seeking to avoid 
that is that there would be a risk of water flooding 
into the gully with rubbish, weeds and so on, and 
there would be questions of who would maintain it. 
In discussions, we said that there really is no need 
for that and that the pavement should stay as a flat 
pavement as it is at the moment. We are seeking 
that, and we believe that it could be easily agreed 
with the contractor. 

Alan Gillies: Are you talking about the gap from 
the back of the verge to under the wall? 

Doug Tait: Yes. 

Alan Gillies: Yes, the contractor would have to 
put in drainage there if the design was going to 
result in water shedding towards it. 

Doug Tait: Sorry, we are not talking about the 
B924; we are talking about the A904. There is flat 
pavement between the road and the wall. 

Alan Gillies: The pavement would have to fall 
towards the road. The standard design is for the 
pavement to fall towards the road. 

Doug Tait: That is right and that will be fine. 
The issue is the other way, where it would fall 
down at the wall side. We do not want a gully or U 
shape— 

Alan Gillies: All right, so it is just to fill up the 
gap. 

Doug Tait: So that the water would, as you are 
suggesting, run to the road side and not to the wall 
side. 

Alan Gillies: That is fine. 

The Assessor: Can you put that on the record 
as a commitment? 

Frazer Henderson: Yes, sir. 

The Assessor: Mr Chapman or Mr Tait may 
have to remind me, but the effect of that is to take 
out A, B, R and— 

Doug Tait: And K and L. 

The Assessor: And L? 

Doug Tait: Yes. 
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The Assessor: I wonder whether the way 
forward would be to follow Ms Crawford‟s setting 
up of the witnesses and move to Q. Is that all right 
with you, or do you want to take them in a different 
order? 

Doug Tait: Q is fine, as it is a similar issue. 

The Assessor: Let me order myself. 

If I am correct, Q refers to the garden wall 
surrounding the properties at 1 and 2 Echline, 
which you are suggesting should be raised to at 
least 2m above the final road and pavement 
surface level. Is that correct? 

Doug Tait: Yes. 

The Assessor: Would you like to direct your 
questions? 

Doug Tait: Frazer, we have been in discussion 
on your proposed draft undertaking, which we 
appreciated, and as you have said we have talked 
back and forward. We have some suggested 
changes to the last draft that we received, which 
are for our protection and are, we believe, issues 
that you can accept. I have a draft here, which I 
am prepared to present to you—and to you, sir—if 
that is acceptable, as this is an opportunity to 
agree to the proposals. 

The Assessor: If we can get this sorted out 
today, it is the outcomes that I am interested in. 
However, I had set my face rather firmly against 
using this as a forum for negotiation—the time for 
you to have dealt with Mr Henderson was before 
coming to this meeting.  

Ms Crawford, do you have a view on this? 

Ruth Crawford: Sir, I am aware that the parties 
have been in discussion for a long, long time, and 
I am aware of discussions taking place in relation 
to the undertaking. You, sir, have heard of the 
committed undertaking, which has now been read 
out for the record. I am conscious of the time and 
of the fact that we have another objector group to 
deal with but, instead of negotiating across the 
table, might it be possible to have an adjournment 
for five or 10 minutes, just to see where we are at? 
That might be a beneficial alternative to discussing 
matters across the table. 

The Assessor: I am obliged to you. 
[Interruption.] I am sorry. Yes? 

Ruth Crawford: It has just been pointed out to 
me by Mr Mackay that to make progress, we 
could, if it would be convenient for objector group 
38, adjourn our consideration of objector group 11, 
Mr Henderson could have some discussions and 
we could make use of the time by dealing with 
group 38. 

The Assessor: I will think about that for a 
moment. 

Gentlemen, do you have other matters that you 
feel could be the subject of negotiation outside the 
room? I am not in any way trying to gag you or to 
prevent such discussion from happening, but I 
must make the best use of time. 

Doug Tait: We have a similar issue on which a 
draft undertaking has been given; we could 
certainly discuss that. We have other issues that 
we believe we would need to explore. 

The Assessor: So cross-examination would be 
necessary. My suggestion is that we suspend for 
10 minutes. I am reluctant to bring in a new group. 
Having started group 11, I do not want us not to 
finish it. I am prepared to sit late—but not too late. 

15:51 

Hearing suspended. 

16:08 

On resuming— 

The Assessor: I welcome everyone back. Ms 
Crawford, does Mr Henderson have anything to 
tell me? 

Ruth Crawford: He does, sir. 

Frazer Henderson: Thank you again, sir, for 
indulging us. 

The Assessor: Not at all. 

Frazer Henderson: I believe that we have 
come to an accommodation with the objectors on 
all the matters, apart from—Mr Chapman will put 
me right if this is incorrect—flood management, 
flood risk and blight. The access issues and all the 
other matters have been resolved. 

The Assessor: Can the objectors confirm that? 

Doug Tait: Not quite. 

The Assessor: I would like you to take me 
through the points in your objection that are now 
resolved. We have lost A and B. What about Q? 

Les Chapman: That has gone. 

The Assessor: G? 

Doug Tait: That still stands. 

The Assessor: J? 

Doug Tait: Still stands. 

The Assessor: U? 

Doug Tait: Still stands. 

The Assessor: C? 

Doug Tait: Gone. 

The Assessor: S? 

Doug Tait: Still stands. 
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The Assessor: F? 

Doug Tait: Gone. 

The Assessor: K and L have gone. What about 
N and M? 

Doug Tait: N has gone. 

The Assessor: M? 

Doug Tait: M has already gone. 

The Assessor: Has it? My note is not correct, 
then. What about P? 

Doug Tait: P is still there. 

The Assessor: R has gone. 

Doug Tait: Yes, it has. 

The Assessor: Let us just check: G, J, U, S and 
P still stand. 

Doug Tait: Yes, G, J, U, S and P. There is also 
an issue at the very end of the objection to which 
the promoter did not refer. 

The Assessor: What letter does that have? 

Doug Tait: It is a summary issue. It does not 
have a letter to it. 

The Assessor: Does that paragraph start with:  

“In summary, in view of the significant list of unanswered 
questions”? 

Doug Tait: That is correct. 

The Assessor: You want the bill to be changed 
appropriately to specify the conditions and penalty 
provisions to be imposed on Transport Scotland 
and/or its contractors. 

Did you have that on your list, Ms Crawford? 

Ruth Crawford: Not as a separate letter, sir. 

The Assessor: Thank you. Let us call it X. 

Now, gentlemen, it seems to me that the way 
forward is for you to question the promoter‟s 
witnesses on the outstanding issues. Unless you 
can package them in some way or another, we will 
start with G. Your starting position, as I have it, is: 

“No information has been provided of compensation 
payable for the disruption and the compulsory purchase.” 

Do you have any questions? 

Doug Tait: My understanding is that Transport 
Scotland does not have the powers to change the 
bill‟s compensation provisions. Is that correct? 

Frazer Henderson: It is. Transport Scotland 
does not have powers to change compensation. 

Doug Tait: How would an objector address an 
issue in which he believes that there is a need to 
change the compensation provisions? 

Frazer Henderson: Those provisions are dealt 
with under legislation, so the objector would have 
to make an approach to the legislature to change 
them. They are contained in the Land 
Compensation (Scotland) Act 1963 and the Land 
Compensation (Scotland) Act 1973. 

Doug Tait: Would I be right in assuming that, if 
we had an issue on which we wish to suggest a 
change, we would have to wait until the bill had 
been passed? 

The Assessor: I am advised that it is possible 
for your local member to suggest an amendment, 
but it is outside the matters with which I am 
dealing. 

Doug Tait: Thank you. We are aware that 
MSPs can lodge amendments. 

The Assessor: That might be the answer to 
your question, in addition to what Mr Henderson 
has told you. Would you care to move on? 

Doug Tait: I have another question on G. Do 
you believe that there would be any possibility of 
considering a reduction in council tax and the 
rateable value of a property to compensate for 
disruption or significant cumulative adverse 
impacts from the scheme? 

Ruth Crawford: Sir, I am not sure whether that 
falls within the scope of the objection. However, it 
is a matter for you whether you wish to be 
addressed on it. 

The Assessor: No, I accept what you say, Ms 
Crawford. 

I will not answer your question, Mr Tait, because 
it is outside the bill. [Interruption.] I stand 
corrected: it is outside the scope of your objection. 
You have asked the question once before at least. 
We should move on. Let me put it this way: I 
cannot help you at this stage, and I do not think 
that the witness can. 

16:15 

Doug Tait: For clarity, is it correct that I could 
raise the matter as an outstanding issue in my 
summary at the end, but I cannot cross-examine 
on it? 

The Assessor: I think that Ms Crawford‟s point 
is that the issue is new, and I have been advised 
that it is new. Where have you raised it before? 

Doug Tait: It is in our written evidence. 

Ruth Crawford: Sir, I wonder whether I might 
interject while the objectors look for the reference. 
In fairness, I should indicate to you that one of the 
objector groups—I cannot remember which one—
referred to reducing the council tax. I cannot 
remember whether that issue was excluded from 
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this stage, but I will certainly make submissions on 
it. 

The Assessor: Can you find the reference for 
me in the objection, Mr Tait? I know that you have 
an objection that runs parallel with this one, but we 
must find the reference in this one. 

Doug Tait: Just give us a moment, sir. I 
apologise. We have two objections. 

The Assessor: The issue was at the back of my 
mind, and I could not find a reference to it either. It 
is under the Echline objections. Is that correct? 

Doug Tait: It must be. 

The Assessor: Okay. Let us move on. 

Doug Tait: Our next issue is point J and rights 
of servitude. Mr Henderson, we have an 
undertaking from the Scottish ministers regarding 
rights of servitude and we believe that the right of 
servitude that we have received is acceptable to 
us. We would already have agreed with you on the 
point, but there is one legal issue that we have 
difficulty with. Is it correct that you still have not 
identified the owner of the property that crosses 
our access and that is subject to two compulsory 
purchase orders? 

Frazer Henderson: It is quite correct that the 
owners of the property have not been identified 
and that they have not made themselves known to 
us. That said, we will compulsorily purchase that 
land anyway; it will then be in our gift to provide for 
servitudes. On that basis, I have given a 
commitment to ensure that the existing legal rights 
of servitude that are granted to the properties are 
not diminished. I think that that is quite clear. 

Doug Tait: That is clear, as I have already said, 
Mr Henderson, but I want to allude to our difficulty, 
if I may. You have not identified the owner. We 
identified an owner through conducting a legal 
search on behalf of—at the request of, I should 
say—Transport Scotland. 

The Assessor: Question, please. 

Doug Tait: Have we intimated that to Transport 
Scotland? 

Frazer Henderson: You have intimated to us 
who you believe the owner of the land to be, 
based on the document that you hold. As I advised 
you two weeks ago, I think, in our view that 
document did not substantiate that that person 
was the owner of the land.  

Doug Tait: I am finding difficulty in taking this 
forward. Perhaps I can seek your guidance, sir. 
We still have an issue but, frankly, I do not know 
how to ask the question to get to that issue. It is 
not to do with the undertaking regarding servitude; 
it is to do with the ownership aspect, about which 
we have a concern regarding that servitude in the 

future because, at this stage, we do not know who 
the owner is. We think that we know, but they do 
not. If we sell the property in the future, we will 
possibly have a problem and we do not want to 
incur costs in identifying the owner. 

The Assessor: Would Transport Scotland‟s 
granting of a servitude be binding on all owners, 
now and in the future? 

Frazer Henderson: Yes, sir. 

The Assessor: Does that help? Is that 
acceptable? 

Doug Tait: That is acceptable. We are 
comfortable with that. 

The Assessor: We can remove item J, I think—
can we? 

Doug Tait: No, I am afraid that we still have a 
concern that, if we sell our property in the future, 
the searches that have been identified will differ as 
to who the owner is. 

The Assessor: Will Transport Scotland have 
compulsorily purchased the ground? 

Frazer Henderson: Yes. Let me make it clear. 
We will compulsorily purchase the ground. The 
owner, therefore, will be Transport Scotland. If 
there is another owner who is unknown to us now 
but makes themselves known to us at a later date, 
they will be duly compensated. 

Doug Tait: So, there would be no doubt about 
who the owner was and our search would be 
irrelevant. We would assume that Transport 
Scotland was the legal owner. Sorry, but I am not 
a lawyer and I am trying to make sure that, in 
future— 

The Assessor: Neither am I, sir, but we have 
access to some good evidence here and it seems 
to me that there is no need to take the item much 
further. Can we move on? 

Doug Tait: Yes. The next outstanding issue in 
our rebuttal is item P, on road signage. It is a very 
simple issue as far as we are concerned, Mr 
Henderson. We have asked for a road sign saying 
“Keep clear”. Is it possible to put a road sign 
saying “Keep clear” at the end of our access to 
enable us to have free access to and egress from 
our properties? We understand that there will be 
traffic pattern changes that will perhaps lead to 
regular queuing outside our access. 

Frazer Henderson: Mr Tait, I remind you of the 
conversation that we had at Mr Chapman‟s house, 
when Mr Shackman and Mr Glover were present. 
We explained at that meeting why we did not think 
it appropriate to have a “Keep clear” sign at the 
end of the drive. We do not feel that the traffic 
volumes necessitate that. However, we said that if 
in the future it looks as though the traffic volumes 
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will be such that a “Keep clear” sign may prove of 
some benefit, we will make representation to the 
local roads authority, which will be responsible for 
the road when it opens. 

Douglas Tait: Does your assessment of the 
volume of traffic that will pass along the end of our 
access take into account the fact that there will no 
longer be a forking on the B924 and the fact that 
all traffic that goes up the Bo‟ness road, the B924, 
will pass by our access? The volume will increase 
by 133 per cent, and there will be traffic lights at 
the junction with the A904; therefore, there is a 
high likelihood of traffic queuing back further than 
the existing queuing. 

Frazer Henderson: Yes. I believe that, in that 
respect, Mr Duff provided evidence at an earlier 
hearing about traffic increases within the confines 
of South Queensferry. 

Douglas Tait: Can you tell me when that 
presentation was made? 

Frazer Henderson: Mr Duff gave it earlier this 
week, and I believe that his evidence was 
published on the Parliament‟s website 24 hours 
afterwards. It was in connection with the volume of 
traffic coming down the road at its intersection with 
Society Road. 

Doug Tait: On which day was that evidence 
given? 

Frazer Henderson: Unfortunately, all the days 
seem to be running one into another, and I cannot 
recall on which day it occurred.  

The Assessor: I think we need a witness. The 
questions that you will want to ask are about traffic 
modelling. Is that correct? 

Ruth Crawford: Mr Duff is present, sir. 

The Assessor: I am obliged. Good afternoon, 
Mr Duff. Has traffic modelling at the local level 
been undertaken? 

Alan Duff (Jacobs Arup Joint Venture): Yes. 
We have undertaken a local model of the South 
Queensferry junction, which would include the 
Bo‟ness Road junction.  

The Assessor: Is it your evidence that that 
modelling is robust? 

Alan Duff: Yes. 

The Assessor: Is it robust at the local level at 
which these objectors are concerned? 

Alan Duff: Yes.  

The Assessor: Did you take heed of the 
specific locations of 1 and 2 Echline in that 
modelling, or do the traffic flows and the use of 
junctions cover that location? 

Alan Duff: The latter. We have taken account of 
the queuing and the delays at each of the arms of 
the junctions and we do not believe that there will 
be a problem with queuing traffic on the roads. 

The Assessor: Accordingly, your evidence is 
that a “Keep clear” sign would be unnecessary at 
this stage. However, as I understand it, you are, 
as an organisation, prepared to make 
representations to the local roads authority in 
future, should the traffic flows exceed those that 
have been modelled.  

Alan Duff: I was not at the meeting, but I 
understand that that is the commitment from 
Transport Scotland.  

The Assessor: Thank you. Gentlemen, would 
you care to take this further? You do not need to if 
you do not want to.  

Les Chapman: Will you accept that there is a 
133 per cent increase in traffic at the junction at 
the bottom of our drive? Does that sound realistic?  

Alan Duff: No. It sounds very high. I do not see 
133 per cent but I am— 

Les Chapman: At the moment, we estimate, 
using your figures, that about 5,700 vehicles per 
day use Bo‟ness Road, which splits at the junction 
between the Bo‟ness direction and Edinburgh.  

Alan Duff: I do not have the paper in front of 
me, but my recollection is that the flow in Bo‟ness 
Road in the year of opening is in the vicinity of 
5,000 vehicles per day. It is of that order of 
magnitude. 

Les Chapman: At the moment, that traffic splits 
two ways, does it not? It has two options. It can 
either go past our drive or it can go to Bo‟ness.  

Alan Duff: Yes. 

Les Chapman: In future, it will be able to go in 
only one direction.  

Alan Duff: Yes.  

Les Chapman: So we have at least a doubling, 
plus the increase in traffic flow.  

Alan Duff: Not if the layout of the junction is 
such that there is a left and a right turn lane. I go 
back to my point that in designing the new layout 
we have taken account of the potential increase in 
traffic coming out of Bo‟ness Road. We have 
provided facilities so that there is, in essence, a 
left and a right turn lane, so that the traffic will not 
queue excessively. It is a fairly fundamental 
element in junction design that you try to minimise 
the extent of queuing and delay.  

Les Chapman: We accept that, but anyone 
travelling towards our houses at 1 and 2 Echline 
from the Edinburgh direction has to turn right to 
enter the drive. You have a single lane on that 
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side and, if vehicles are queued there, we will 
have to wait to get across. While we do that, 
nothing behind us will be able to continue on into 
Queensferry. Would it not be easier to put the 
“Keep clear” sign on the road now, while you are 
doing road markings, than try to address it in 
future? 

Alan Duff: We come back to the point that it is 
our belief that it will not be an issue, but you have 
the satisfaction that if it proves to be an issue, 
Transport Scotland has agreed to approach the 
local authority to promote the signage. I am not 
sure that there is much more that I can say.  

Alan Gillies: I can add something that might 
help. On completion of the scheme, the contractor 
will have to have an independent safety audit 
undertaken. If, once the road is operational, there 
is a safety issue about vehicles stopping at that 
junction, the auditor may recommend that the 
contractor put in a measure. It is something that 
may be introduced, but we do not believe that it is 
necessary at the moment.  

Les Chapman: Thank you. 

The Assessor: Thank you, gentlemen. Your 
next objection? 

Douglas Tait: Objection S is on flood risk.  

16:30 

Les Chapman: Mr Mellon, are you aware that 
the Echline corner has been flooded twice since 
Transport Scotland started working in the area? 

Paul Mellon (Transport Scotland): Good 
afternoon. Your submission provides evidence of a 
flood in November 2009. I am fully aware of the 
event in February 2010. 

Les Chapman: On both occasions, Transport 
Scotland or its contractor was working on the site. 

Paul Mellon: I believe that we completed our 
site investigation works in August 2009. We were 
not carrying out ground investigation works in 
November. There may have been other works, but 
that is my understanding. 

Les Chapman: The problem seems to have 
arisen after you have been on site. We would have 
thought it to be best practice that the gullies 
should be checked. Following your codes of 
practice, the road should also have been cleaned. 
Why was that not done? 

Paul Mellon: I am aware that the flooding 
incident in February 2010 took place during our 
site investigation works, but there were specific 
circumstances. We started work on site on 22 
February; the flooding incident was on 26 
February. Shortly after we started work, there was 
a significant snowfall that led work to be 

suspended. Immediately thereafter, there was 
heavy rain. The fields had been ploughed a short 
time beforehand, so there was bare soil. The fields 
slope down towards Echline corner from south of 
the A904. We believe that the water was surface 
run-off, which came across the ploughed fields 
and picked up soil—silt—as it came along. The 
drainage at the exit from the field was not 
adequate to contain that, so it spilled over into the 
road drainage and blocked up the gully. 

Les Chapman: We are aware that the fields 
concerned flooded something like 20 years ago. A 
subsequent drainage system was put in to 
alleviate the problem and has worked for 20 years. 
We are concerned that the problem could recur 
when you start to work in the field and could affect 
the properties. What will you do to alleviate it? 

Paul Mellon: I understand that it will come 
down to the code of construction practice. We will 
place a number of impositions on the contractor to 
control surface water drainage off his works. We 
have no control over what adjacent farmers are 
doing in their fields but, within the land that is 
made available to the contractor, there will be 
controls on how the contractor manages both 
surface water and groundwater that is generated 
by his works. 

Les Chapman: Is it safe to say that you were 
not working to the same standards when you 
carried out the investigation? 

Paul Mellon: We did not interfere with the 
surface water when we did the work. The contract 
for ground investigation contractors includes 
provisions for hitting artesian water—groundwater 
that comes up to the surface. The contractor is 
responsible for dealing with that. He is also 
responsible for managing water discharge from his 
area of working. He is not responsible for surface 
drainage off all of the land that is adjacent to 
where he is working. 

Les Chapman: Does it not seem a coincidence 
that the land, which had not flooded for 20 years, 
flooded twice after you had been on site? 

Paul Mellon: I cannot comment on that. I know 
only about the February 2010 incident. There were 
specific meteorological circumstances that 
satisfactorily explain why flooding took place at 
that time. I have no information about the 
November 2009 flooding. 

Doug Tait: If such a meteorological issue arises 
in the six years of construction, is such flooding 
likely to happen each time, despite your code of 
construction practice? 

Paul Mellon: That is difficult for me to comment 
on. I cannot say whether the same flooding would 
happen in that locality. I do not recall whether it is 
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in the land that is made available—I am not sure 
of the extent of the land that is made available. 

Frazer Henderson: Mr Mellon mentioned the 
code of construction practice. 

The Assessor: What is the relevant provision? 

Frazer Henderson: Section 9 concerns 
protection of the water environment. 

The Assessor: Do Mr Tait and Mr Chapman 
have a copy of the code? 

Doug Tait: Not with us. 

The Assessor: You will be given a copy—we 
will wait until it is available. 

Section 9 is headed “Protection of the Water 
Environment”—is that correct? 

Frazer Henderson: Yes, sir. 

The Assessor: I was just checking that I had 
the right section. 

Les Chapman: Which section are we dealing 
with? 

Frazer Henderson: Section 9—it is headed 
“Protection of the Water Environment”. In 
paragraph 9.2.2, the second bullet point from the 
bottom of the page refers to 

“Measures to reduce flood risk due to construction works.” 

The contractor must provide to the Scottish 
ministers a surface water and groundwater 
management plan before works commence. That 
plan will form part of the environmental 
management plan, which is detailed in section 1. If 
we look at paragraph 1.7.2— 

Les Chapman: Do you have a page number? 

Frazer Henderson: The paragraph is on page 
6. You will see from the paragraph that the surface 
water and groundwater management plan is but 
one of a suite of plans that the contractor must 
produce as part of his environmental management 
plan. Those plans must be produced in advance of 
the works. 

Furthermore, paragraph 1.7.11 says that the 
environmental management plan and its 
subsidiary plans—of which the surface water and 
groundwater management plan is one— 

“will be made available on the information website 
described in paragraph 2.3.1” 

of the code, so the information will be publicly 
available. Paragraph 1.7.12 provides the 
opportunity for consultation on the environmental 
management plan, the subsidiary plans and other 
management plans. I therefore suggest that how 
the contractor will undertake the works and 
address flood risk during the construction activity 
will be fully transparent. 

Les Chapman: We ask Transport Scotland to 
insist on regular emptying of road gullies in the 
area and on ensuring that the road is kept clean. 

Frazer Henderson: The roads in the area are 
the City of Edinburgh Council‟s responsibility. If 
there is a concern, I am sure that my roads 
colleagues who are sitting around the room will 
bring it to the roads authority‟s attention. 

Les Chapman: The debris that is causing the 
problem is coming off your site. That is what we 
are worried about. 

Alan Gillies: The contractor‟s plan will almost 
certainly include road cleaning to remove debris 
from the roads. That would be pretty much 
standard practice. 

Les Chapman: Will the gullies be kept clear? 

Alan Gillies: The gullies would be cleared if 
there was an issue with them. You are probably 
aware of the frequency with which gullies are 
currently cleaned— 

Les Chapman: Every 12 months, as far as I am 
aware. 

Alan Gillies: If the gullies need to be cleaned 
more often, given that the COCP requires the 
contractor to minimise the risk of flooding, the 
contractor would be required to clean the gullies 
within its part of the works if the gullies were silting 
up. 

Doug Tait: I have one further question about 
the meteorological issue—to use the term that 
Paul Mellon used—which relates to my original 
question. I am still baffled to see where these 
plans cover that. If a similar meteorological 
situation arose, would it be addressed? That is our 
basic concern. We understand that there was a 
difficulty at that time, but that has given us a 
difficulty with the flooding. Flooding is a six-year 
risk to us. I am just keen to see where that is 
covered. Can you clarify where that is covered? 

Frazer Henderson: Water can come from many 
sources, including from the ground and from 
above us, and can occasion flooding and the risk 
of flooding. As I identified, the second bullet point 
in paragraph 9.2.2 of the COCP identifies 
measures to reduce flood risk due to construction 
works. 

Doug Tait: That is the paragraph that begins 
“Maps showing all water courses”. I see. 

The Assessor: Is that sufficient for you to 
withdraw this part of your objection? 

Les Chapman: Yes. 

The Assessor: I am obliged. Therefore, we 
have now dealt with point S. Apart from point X—
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that is, the last issue—are there any other issues 
that we still need to deal with? 

Doug Tait: I think that we have still to deal with 
blight and with the final issue, which is point X. 

Sir, we have no questions for the promoter on 
blight or on issue X. We would prefer to move to 
our final statement at the appropriate moment. 

The Assessor: Point X was an addition. Ms 
Crawford, I should offer you the opportunity at 
least—you are  under no obligation to take it—to 
examine the witnesses about this issue. 

Ruth Crawford: Bear with me a moment, sir, 
please. 

I have one or two questions in relation to point 
X. Mr Henderson, do you have what we are now 
calling point X in front of you? The paragraph 
commences with the words “In summary”. It 
appears on page 9 of my version, but I realise that 
it might appear on a different page in other 
versions because of the formatting. 

Frazer Henderson: Yes, I have it in front of me. 

Ruth Crawford: As you will see, the objectors 
write: 

“In summary, in view of the significant list of unanswered 
questions surrounding the compulsory purchase orders 
served on the servitude rights to the above properties, the 
failure to ensure satisfactory access and egress to the 
properties at any time during the project, should result in a 
financial penalty to be agreed prior to works commencing 
on or around the stated drive.” 

Having regard to the undertakings and to the 
withdrawals of objections that have been made 
this afternoon, do you believe that there are 
unanswered questions regarding servitude rights? 

Frazer Henderson: I do not believe that there 
are. 

Ruth Crawford: Are there unanswered 
questions regarding the failure to ensure 
satisfactory access and egress? 

Frazer Henderson: I believe that the 
undertaking has covered those issues. 

Ruth Crawford: That being so, what is the 
ministers‟ position on the need for a financial 
penalty? 

Frazer Henderson: I do not think that that 
comes into view. 

Ruth Crawford: I have no further questions, sir. 

The Assessor: The objectors have the 
opportunity to cross-examine the witness. Do they 
wish to do so? 

Douglas Tait: No. 

The Assessor: Do the objectors wish to give 
any evidence themselves? They may deal with 

any matters that have not been dealt with to their 
satisfaction. 

Douglas Tait: We are satisfied at this stage. 
We would like to move on to the next stage, sir. 

16:45 

The Assessor: Thank you very much. The next 
stage is to have closing submissions. As you 
know, the objectors have the chance to have the 
final word, so I will ask Ms Crawford to go first. 

Ruth Crawford: Thank you, sir. Forgive me if I 
have become slightly confused, but as I 
understand it the remaining issues relate to blight 
and what we have now come to address as issue 
X.  

In view of the evidence that Mr Henderson gave 
a moment ago, the extent of the withdrawals of the 
objections and the nature of the undertakings 
provided, regardless of whether the ministers 
should consider a financial penalty in broad terms, 
on the specifics of this objection and the 
circumstances in which it has sought to secure a 
financial penalty, in my submission there are no 
unanswered questions. Therefore, even if the 
ministers were minded to agree to a financial 
penalty—which they are not—as far as group 11 is 
concerned, the circumstances simply do not arise. 

As far as blight is concerned, I am content to 
rest on the written evidence that Transport 
Scotland submitted. I will make no further 
submissions on that issue. 

The Assessor: Gentlemen, you have five 
minutes maximum for your final submission. 

Douglas Tait: Thank you. My first comment is 
that we appreciate Mr Henderson‟s efforts to try to 
resolve issues in the past month. 

We take objection to counsel‟s suggestion that 
we took undue time to respond. It has taken us 
four weeks to discuss a number of issues—20 in 
total—with Transport Scotland. Given that it took 
seven months for Transport Scotland to come 
back to us after our objection to discuss issues, 
and given the volume of information that we had to 
read, the information that we had to provide for 
this hearing and the fact that we are totally 
unfamiliar with the process, we believe that that 
suggestion was inappropriate and unnecessary. 
There is not a level playing field in this situation. 
We are laymen and we are going through this 
process for the first time. We have not had the 
benefit of doing this for three or four days already 
or of being involved in other inquiries, so we find it 
extremely difficult. 

Our reason for coming here was to convey our 
concerns about a number of issues that we feel 
will threaten our lifestyle, properties and families in 
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the future. We did not have the opportunity to get 
a fair hearing during the process of raising our 
objections, which we did back in January. Mr 
Henderson has remedied that to some extent, so 
we repeat our thanks to him for that. That has 
helped us to resolve a number of issues. 

We are now left with the issue of blight. We 
have suggestions for what we think are possibly 
appropriate amendments to the bill. I am still a 
little confused as to how we should take those 
forward. You have said that we should do so 
through an MSP and perhaps a legal route after 
the bill has been processed. We will certainly 
pursue the question of blight through that route. 

On the penalty clause, I want to clarify that we 
feel that there have been issues with the 
communication with Transport Scotland since 
January last year. As I am sure that you will have 
heard from a number of other objectors, there has 
been dissatisfaction with the process of 
consultation with Transport Scotland. That is the 
reason for our unease—our significant concern—
about the future six years in which we will have on 
our doorstep a number of significant features that 
are not there at the moment. 

We are the closest, by far, to the Echline corner 
gyratory; we are the closest to the new junction 
between the B924 and the A904; we are the 
closest to the southern approach road; and we are 
the closest to the construction site compound 
entrances on the B924 and the A904. The impact 
on our lives will be extremely significant. We 
bought our properties with a view to looking out 
over green fields and enjoying the pleasant 
surroundings, which will change dramatically over 
a period of six years. Therefore, our placing of 
trust in Transport Scotland is extremely important 
to us. 

We have tried to keep our liaison with Transport 
Scotland on a professional basis in an effort to 
arrive at solutions that satisfy us and which, 
hopefully, it can achieve. As we leave this session, 
we ask that those views be kept in mind by you 
and the bill committee. 

The Assessor: Thank you very much, 
gentlemen. If I am correct, I think that that is all 
that we need to do on group 11. It just remains for 
me to thank you very much for coming along. I am 
glad that so much progress has been made. I 
understand that I might see you again, in 
connection with Echline. Until then, thank you very 
much. 

We have one more group to consider. We will 
take a short break of nine minutes or so before 
moving on. 

16:51 

Hearing suspended. 

16:58 

On resuming— 

Group 38: Linlithgow Cycling 
Action Group 

The Assessor: Good afternoon, everyone—in 
particular Mr Morrison, who has been waiting 
patiently for a long time. Are you able to hear me? 

Alastair Morrison (Linlithgow Cycling Action 
Group): Keep talking. 

The Assessor: There is no difficulty there. 

Alastair Morrison: I can hear you, but I am not 
sure whether I am hearing you through the 
earphones—I presume that I must be. 

The Assessor: Let me ask you a question. You 
are group 38 and you represent the Linlithgow 
Cycling Action Group. Is that correct? 

Alastair Morrison: Yes, that is right. 

The Assessor: On my right is Ms Crawford, 
who you already know is leading the case for the 
promoter. 

I understand that there have been some matters 
of update. Accordingly, I wonder whether you 
could bring me up to date on where we stand on 
your various objections, Mr Morrison. 

Alastair Morrison: I was going to give a broad 
summary of the state of the negotiations at the 
moment. 

The Assessor: What I would like first is to find 
out how the code of construction practice has 
been altered to accommodate some of the matters 
that gave you concern. I understood that you were 
going to tell me about that. 

Alastair Morrison: Yes. Virtually all the items 
on the list relate to modification of the code of 
construction practice, which has gone through two 
revisions. In the first revision one or two changes 
were made and in the second quite a few more 
changes were made. Those are the items that are 
in dispute—the issue is the wording of each part of 
the code of construction practice. 

17:00 

The Assessor: Perhaps Ms Crawford or one of 
her witnesses will update me on the matters that 
have been altered in the code of construction 
practice. 

Ruth Crawford: I propose to ask Mr Mackay to 
talk us through the alterations to the code of 
construction practice, but before doing so I ask a 
general question of Mr Mackay in relation to the 
revisals, relative to the cycling issue. In making 
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those revisals, was account taken of the concerns 
raised by Mr Morrison and those whom he 
represents? 

Andy Mackay: Yes. A number of the revisions 
to section 4 of the code, in both revision 1 and 
revision 2, were made in specific response. 

Alastair Morrison: I am sorry. I am still not 
hearing this very well. Perhaps people could move 
closer to the microphone when they speak. 

The Assessor: It might also help if Mr Mackay 
sat much closer to Mr Morrison. 

Alastair Morrison: Yes, we can try that. 

Ruth Crawford: Mr Morrison, I am sure that you 
will be the first to say if you have difficulty hearing 
Mr Mackay. Mr Mackay, will you talk us through 
the revisions to the code of construction practice 
relative to the cycling concerns that you and those 
you represent have raised? A copy of revision 2 of 
the code might assist us in following the 
discussion. 

Andy Mackay: To summarise, in its objection 
the Linlithgow Cycling Action Group sought four 
major changes and seven changes of wording in 
the code. In its written evidence it proposed an 
eighth minor wording change. 

In revision 1 of the code, the major change that 
had been tagged with the letter B was addressed 
together with changes in relation to what was 
known as the third minor wording change—the 
change that read:  

“In paragraph 4.2.2 amend „public road and footpaths‟ to 
read „public roads and paths‟.  

Those changes were made at revision 1.  

I gave evidence at the hearing on Monday on 
the further revision to the code—revision 2—which 
took further account of comments that had been 
made by various objectors, including this group—
group 38. I will run through those comments.  

The group‟s major proposed change tagged 
provision A asked that  

“the Traffic Management Working Group ... and the Traffic 
Safety and Control Officer and the contractor will consider 
the safety and appropriateness of the proposed alteration, 
diversion or restriction separately for each of the four main 
types of traffic involved, namely pedestrians, cyclists, 
buses, and other motor vehicles.” 

In revision 2, a new paragraph 4.5.5 has been 
added. That relates specifically to separate routes 
used by pedestrians and other non-motorised 
users, and the requirement is that where a 
separate route exists currently, a separate route 
will be provided through the traffic management. It 
is not considered appropriate to consider the 
different types of traffic separately. I think that the 
objector in this instance means not to provide 
separate provision for each one but to consider 

them one at a time, but, given that the traffic 
shares and uses the road space at the same time, 
the use of and safety on the road must be 
considered as a whole. Therefore, we do not feel 
that it is appropriate to include that specific 
change. 

A point that is worth bearing in mind in relation 
to all of the comments that were suggested by this 
group is linked to the requirements that are in 
paragraph 4.5.4 of the code. That paragraph is the 
backdrop to the promoter‟s position, which has 
been that the numerous suggested changes do 
not really confer any greater level of protection for 
cyclists. As paragraph 4.5.4 states, 

“Traffic management measures will accommodate the safe 
travel of pedestrians and other non-motorised users, as 
appropriate”. 

We have to read through all the revisions while 
bearing that statement and requirement in mind. 

Continuing on to the remainder of the first point, 
a second paragraph of provision A asked for 
Transport Scotland to 

“ensure that a safe and appropriate path for each of these 
four groups exists at all times (except for short-term 
closures to all traffic), and is clearly signposted in such a 
way that each group is clear which diversion route it is 
intended to follow. For example, if there is no separate 
route for cyclists, should cyclists follow the motor vehicle 
route or the pedestrian route?” 

The reason why wording to that effect has not 
been included in the code is that, under existing 
legislation that covers the use of roads and cycle 
tracks, which are also a type of road, and 
footways, which are a type of road, it is clear that 
cyclists are not permitted to use a road if it is for 
the use of pedestrians. I do not understand how a 
contractor who was building the scheme and 
designing the traffic management could not know 
that if a route were for cyclists, it would have to be 
designated that way. That probably sums up 
provision A. 

Provision B had been taken account of 
previously. It is recognised in the group‟s rebuttal 
submission that that point is not in dispute. 

Provision C says:  

“Where a new cycleway or cycleway/footway is being 
constructed, the TMWG and the Traffic Safety and Control 
Officer and the contractor will signpost it for use by cyclists 
as soon as its use would, on balance, be safer for cycling 
than the route currently signed for cyclists, even if the 
cycleway is not yet completed in every detail.” 

We have some difficulty with that precise wording 
but, notwithstanding that, we managed to develop 
a form of wording that we felt was appropriate and 
include it in paragraph 4.5.7 of the code. 

The aim of provision C was to try to get cyclists 
on to new cycle routes as early as possible. The 
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provision that we have included in paragraph 4.5.7 
of the code is: 

“Where new routes for pedestrians and other non-
motorised users are provided as part of the Project, the 
contractor will make these routes available for use and 
signpost them appropriately when they are constructed to a 
condition and approved as being safe for use and any 
traffic regulation orders necessary to designate them for 
use are in place.” 

Those two conditions are important.  

We heard separately in evidence today from Mr 
Gillies that the roads that are provided as part of 
the project will be subject to road safety audit. 
That is a mandatory requirement before roads can 
be opened for traffic of any description. That is 
really what we mean by 

“approved as being safe for use”.  

The roads have to be completed to a condition in 
which they are safe to be used or they simply will 
not be used. 

Separate routes that are specifically for 
pedestrians or cyclists need to have traffic 
regulation orders in place to prevent their use by 
motor vehicles. If those orders are not in place, the 
route should not be open to traffic. That is a 
protective measure. 

Provision D says: 

“The Traffic Management Plan must provide for a 
seamless transition from the set of signs used to indicate 
temporary routes for cyclists and pedestrians to the 
permanent directional signs for them, so that there is no 
period when these signs are absent. The TMWG is 
responsible for ensuring that this transition takes place.” 

Wording was included in paragraph 4.2.3 of the 
code in consideration of that point. It paraphrases 
the requirements of chapter 8 of the “Traffic Signs 
Manual”, which is the relevant design standard for 
all traffic management measures, whether for 
motor vehicles or non-motorised users. In that 
paragraph, we say: 

“The design of traffic management schemes will ensure 
the safe transition for road users from existing roads to the 
traffic managed sections of road. In accordance with the 
Traffic Signs Manual: Chapter 8, the contractor will ensure 
that any temporary signs are consistent with permanent 
signs, that the choice of sign location accords with actual 
site conditions and that signs are placed where they will be 
clearly seen and cause minimum inconvenience to road 
users.” 

It is not felt necessary, or appropriate, to 
develop new wording when wording for new signs 
exists in the current relevant standard for traffic 
management. For routes that are solely for cyclists 
and pedestrians to be in place and to be used, 
signs need to be in place, and it was not 
considered necessary to include the provision 
suggested by the objector regarding when signs 
may or may not be absent. Signing is a 

fundamental part of the temporary traffic 
management scheme. 

17:15 

I move on to the minor changes that have been 
requested. The first minor change that was 
suggested, to paragraph 4.1.1, reads: 

“amend „to mitigate disruption to road, footpath, 
waterway and other users‟ to read „to mitigate disruption to 
buses, other motor vehicles, cyclists, pedestrians, 
waterway and other users‟.” 

We have not made any change in that respect. It 
is explained in paragraph 4.2.7 of Transport 
Scotland‟s written evidence that such a change 
just does not seem to confer any different level of 
protection than exists in the code of construction 
practice at the moment. The traffic management 
must cater for all road users, so listing specific 
types of vehicle rather than users of the road 
would not seem to be appropriate and would not 
impart a greater level of consideration or 
protection through the code of construction 
practice. 

The second suggested minor wording change 
reads: 

“Under the heading 4.2 insert: „The word „traffic‟ in the 
whole of section 4 includes all forms of traffic which are 
legally entitled to use the road or path. On most roads this 
will include buses, other motor vehicles, cyclists and 
pedestrians.‟” 

That is on a similar theme to the first suggested 
minor change. What seems to be sought is a 
greater emphasis; however, a greater emphasis 
would not change the provisions of the code, the 
levels of protection offered in the code of 
construction practice or the statutory 
responsibilities to ensure the safe travel of traffic 
and road users on roads. Notwithstanding that, we 
included a revision in the glossary, on page ix, to 
the definition of “Traffic or road users”. We hope 
that that will provide some comfort that “Traffic or 
road users” includes those types of vehicles that 
the objector has listed. 

The third suggested minor revision reads: 

“In section 4.2.2 amend „public roads and footpaths‟ to 
read „public roads and paths‟. 

That change was, in fact, taken account of in 
revision 1 of the code, with amendments to 
paragraphs 4.1.1 and 4.2.2. 

Alastair Morrison: And that was agreed? 

Andy Mackay: Yes, that was agreed. I think 
that that is noted in the rebuttal. 

The fourth suggested minor wording change 
reads: 
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“At the end of section 4.2.2 insert „, unless these 
manuals and regulations fail to provide adequately for the 
needs of cyclists and pedestrians.‟” 

That raises an important point. The requirements 
in paragraph 4.2.2 are to ensure compliance with 
chapter 8 of the “Traffic Signs Manual”, which, as I 
have stated, is the relevant standard for all traffic 
management measures, and compliance with the 
Traffic Signs Regulations and General Directions 
2002, which it is a statutory obligation for all traffic 
signs to comply with. The objector is seeking that 
those manuals and regulations be disregarded if 
they fail to provide adequately for the needs of 
cyclists and pedestrians. There is also no 
suggestion of how that assessment should be 
made. Transport Scotland advised the objector, in 
response to his objection: 

“Transport Scotland is not content to suggest that the 
contractor should deviate from recognised standards or 
legislation.” 

I also refer to evidence from Mr Gillies yesterday 
on the related point of the significance of design 
standards and their being a material consideration 
in any inquiries into incidents on the road. 

The fifth suggested minor wording change 
reads: 

“In section 4.2.3, amend „A Traffic Management Working 
Group (TMWG) has been formed for the Project which 
includes representatives from roads authorities and the 
emergency services.‟ to read „A Traffic Management 
Working Group (TMWG) will been formed for the Project 
which includes representatives from roads authorities, the 
emergency services, and Cycling Scotland.‟‟‟ 

That is covered in paragraph 4.2.7 of Transport 
Scotland‟s written evidence. The principle that has 
been adopted for the traffic management working 
group is that it will comprise organisations with 
statutory responsibilities for the operation of roads 
and the emergency services. It is not considered 
necessary to include additional organisations in 
the group. As you know, sir, there have been 
many requests from objectors for representation 
on the group, but it is considered fundamental to 
ensuring its effective operation that its 
membership is restricted to those with statutory 
responsibilities for the safe operation of the roads, 
and that it does not start to expand and become 
overly cumbersome and completely ineffective. 

The sixth suggested minor wording change is: 

“add Sustrans to the list of authorities to be consulted.” 

Alastair Morrison: That was withdrawn. 

Andy Mackay: I am sorry; I had not noted that. 

I move on to the seventh suggested minor 
wording change, which is: 

“one might reconsider the wording of sections 4.4.1, 
4.5.3, and 4.5.4, to avoid duplication with provision A.” 

Alastair Morrison: No. I am sorry, but that is 
not the seventh item. That is not a numbered item. 
We considered that that did not require discussion. 
It is just an editorial matter. That is not one of the 
minor changes. 

The Assessor: That may have been taken to 
be a change, but we can assume that it has been 
withdrawn. Is that correct? 

Alastair Morrison: It was not a request for a 
change. It was simply suggested that you might 

“reconsider the wording of sections 4.4.1, 4.5.3, and 4.5.4, 
to avoid duplication with provision A.” 

That is an editorial matter for the person who 
composes the revised version. 

The Assessor: I am obliged to you. 

Andy Mackay: On that point, as I explained 
earlier, we have made amendments having 
considered provision A. We did not make the 
specific amendment that was requested but, in 
amending, we reviewed those paragraphs and did 
not consider it necessary to amend them. I am 
sure that I will be corrected if I am wrong, but I 
think that the last— 

Alastair Morrison: You have not covered the 
seventh minor change. I fear that we are getting 
out of sequence. Mr Mackay is supposed to be 
doing all the talking. 

The Assessor: No. That is all right. Obviously, 
we are, like you, anxious to get ahead. We are 
establishing what the changes to the code of 
construction practice have been as a result of your 
group‟s representations. I am sure that Mr Mackay 
is trying to go through each change in sequence. If 
you have a problem with that, perhaps this is the 
place to clear it up. 

Alastair Morrison: The seventh item has not 
been mentioned. The reason is that it was added 
in our written evidence. All the other items 
appeared in the original objection. 

The Assessor: I see. Mr Mackay, can you 
handle this? 

Alastair Morrison: I am not supposed to be 
asking the questions, am I? 

The Assessor: I quite understand that, sir. 

Andy Mackay: I was coming to the final point. 
The final suggested change reads: 

“In section 4.2.5, in the bulleted list, the meaning of 
„pedestrian, equestrian and cyclist routes‟ needs to be 
made clear to the TMWG. This is one of the items to be 
detailed in the Traffic Management Plan, but the word 
„routes‟ could be understood in different ways. 

We hope this means that, irrespective of whether the 
route being diverted is a road or a path, the safety and 
practicability of diversion routes for each of these 3 modes 
must be considered separately from each other and from 
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the needs of motor vehicles. But it might be understood to 
mean that diversion routes for pedestrians, equestrians and 
cyclists need only be provided for paths dedicated to 
pedestrians, equestrians or cyclists. Or again, it might 
mean that diversion routes for pedestrians, equestrians or 
cyclists need only be provided for signposted long-distance 
walking and cycling routes such as the Fife Coastal Path 
and National Cycle Route 76.” 

We attempted to provide some assistance in 
that regard by adding a definition into the glossary, 
which is on page viii. It states simply that 
pedestrian, equestrian and cyclist routes are 

“Routes used by pedestrians, equestrians and cyclists”, 

so it is not intended to mean anything other than 
simply that. 

However, I also refer to the specific provisions in 
paragraph 4.5.5 of the code, to which I referred 
earlier and which relates to separate routes used 
by pedestrians and other non-motorised users. I 
also point to paragraph 4.5.4, which, I think, 
addresses the thrust of the amendment that the 
objector seeks. It says: 

“Traffic management measures will accommodate the 
safe travel of pedestrians and other non-motorised users, 
as appropriate”. 

I referred to that paragraph earlier, too. 

That gives a summary of the different points that 
have been made and how we have tried to 
accommodate them where we can, using 
appropriate wording to achieve, we hope, the 
outcomes that the objector seeks. However, we 
clearly cannot agree to some amendments and we 
would not introduce them into the code of 
construction practice. Those relate principally to 
deviation from standards and statutory 
requirements. 

Ruth Crawford: If I understand your evidence, 
you explained that you have taken on board the 
comments from objectors, including those in group 
38, and considered them in light of the statutory 
responsibilities to ensure safety. No doubt with the 
objectors‟ assistance, you have been able to make 
some revisions where revision has increased 
safety or made certain that it will be ensured but, 
in instances where revision might have decreased 
the level of safety or security, you have not 
acceded to the request. Is that correct in broad 
terms? 

Andy Mackay: Yes. 

Ruth Crawford: I have no further questions in 
chief on the code of construction practice. 

The Assessor: Mr Morrison, would you care to 
ask the witness any questions? 

Alastair Morrison: Yes. I ask for clarification on 
the procedure that we are following. I am the only 
witness for the cycling group and I am also the 
questioner for that witness. Is that right? 

The Assessor: Yes. 

Alastair Morrison: I am also the questioner for 
the witnesses for the promoter. Is that right? 

The Assessor: Yes. 

Alastair Morrison: So I am entitled to question 
the promoter‟s witness and to question myself. 

The Assessor: Yes, you will be able to do that 
later on. The first thing to do now is to ask any 
questions that you have on the evidence that Mr 
Mackay has just given us or the written evidence 
that underpins it. Later on, you will have the 
chance to give your own evidence if you want to. 
That will be the subject of cross-examination by 
the promoter. At the end, I will ask for the parties 
to draw together their thoughts and any final 
position that they might have. At that stage, you 
will have the last word. 

Ruth Crawford: Sir, there is another topic 
under this group. I was following precedent from 
earlier today in taking the group objections topic 
by topic. It may be that, for this particular objector, 
we should go on to the other topic by way of 
evidence in chief. The objector could then deal 
with both topics. 

The Assessor: Yes, dealing with all the topics 
together would be very helpful indeed. I notice that 
the second topic is safety for cyclists— 

Alastair Morrison: Sorry, I do not recognise 
this. Are we speaking about objection 7? 

Ruth Crawford: Yes. 

17:30 

Alastair Morrison: Are you aware of the 
situation regarding objection 7? 

The Assessor: What is the situation? 

Alastair Morrison: We are resting on our 
written evidence on objection 7. 

Ruth Crawford: Yes, I was aware of that. 
However, the promoter may well have evidence 
that it would wish to lead. Indeed, on behalf of the 
promoter, I want to question the promoter‟s 
witnesses on objection 7. That being so, I 
suggest—this is for discussion with and ruling by 
the assessor, who will no doubt take on board 
your comments—that the best way to deal with 
matters is that, having questioned Mr Mackay on 
the code of construction practice, the promoter 
should also lead its evidence on objection 7. 

Alastair Morrison: I would not at all be in 
favour of that. In fact, I am rather upset that we 
have dealt with all these large number of things on 
one side. It would have been much more sensible 
to have dealt with them one by one, by hearing 
evidence from both sides on each item in turn. 
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That would make matters much more easily 
comprehensible. I do not favour the idea of 
combining objection 7 with objection 25. 

The Assessor: I recognise where you are 
coming from, so we will consider the topics 
separately. The resting issue is also a 
consideration, but let us proceed issue by issue. 

Ruth Crawford: Staying with objection 25, we 
are considering the general safety issues. I have 
led my evidence on that matter, sir. 

The Assessor: We are back to the position 
where it is open to Mr Morrison to ask questions of 
Mr Mackay. 

Alastair Morrison: But I am not supposed to 
ask questions of myself. 

The Assessor: Not at this stage. 

Alastair Morrison: My problem is that the 
promoter has proposed a number of changes to 
the wording of the code of construction practice, 
most of which do not really meet our requirements. 

The Assessor: Well, you could ask questions 
about that by phrasing them in the form “Do you 
agree with me that the changes do not meet the 
requirements because ... ?” I am not very good at 
forming such questions, but something along 
those lines would be helpful. 

Alastair Morrison: I was under the impression 
that I would be able to make a short initial 
introduction at the beginning of the proceedings. I 
have about two paragraphs for that here— 

The Assessor: No. However, you will be able to 
give evidence later on. 

Alastair Morrison: That was stated in one of 
the three descriptions of how the proceedings 
would be carried out. 

The Assessor: No, sir. We are trying to be as 
helpful as possible to you and the other objector. I 
would prefer it if you would ask the questions that 
you have of Mr Mackay. It is by no means 
obligatory that you cross-examine him, but you 
may have some questions. I certainly do not want 
you to lose that opportunity. 

Alastair Morrison: After I have asked my 
questions of myself, am I allowed to come back 
and ask questions of the promoter? 

The Assessor: No. If you could just ask any 
questions that you have of Mr Mackay at the 
moment, I will try to be as helpful as I possibly 
can. You can be absolutely certain that the 
counsel for the promoter will also be of assistance 
to you. 

Alastair Morrison: Okay, I will begin my 
questions to Mr Mackay. 

Can you assure me that you have read and 
understood our original objection, in particular 
pages 2 and 3, where I provide detailed evidence 
of the problems that cyclists encountered during 
the construction of the approaches to the 
Clackmannanshire bridge? That was the fourth 
Forth bridge; we are now discussing the 
construction of the fifth Forth bridge, which is also 
being managed by Transport Scotland. 

The Assessor: Mr Mackay, can you answer 
that question? Have you read and, to the best of 
your ability, understood the objection? 

Andy Mackay: Yes, I have read the original 
objection and I understood the points that it put 
across. 

Alastair Morrison: Would you agree with this 
summary of the present state of negotiations? The 
promoter has agreed to major provisions that will 
prevent the problems for cycle trips that arose in 
connection with the construction of the 
Clackmannanshire bridge approaches, such that 
similar problems will not arise for cycle trips 
entering and leaving the construction zone on a 
route that is designated as a cycling route or is 
signposted for cyclists or is separate from a 
carriageway, but the provisions will not prevent 
problems such as occurred on the 
Clackmannanshire bridge approaches from 
occurring for the many cycle trips that enter or 
leave the construction zone by ordinary roads. 

Andy Mackay: Sorry, are you referring to a 
summary in your response to the promoter‟s 
written evidence? 

Alastair Morrison: The summary to which I 
refer is just in my own notes here. 

The Assessor: Mr Mackay, have you learned 
any lessons from previous experience, such as the 
construction of the bridge to which the questioner 
referred? 

Andy Mackay: As we heard on Monday, each 
project is different. The Kincardine crossing, which 
became known as the Clackmannanshire bridge 
when it opened, was a completely different type of 
project to this scheme. Although the Kincardine 
bridge was similarly the only crossing of the Forth 
at that point—just as the Forth road bridge is 
adjacent to our scheme—the Kincardine crossing 
involved a lot of construction along the line of 
existing roads on the approach to that crossing. 
That is where the similarities of the two schemes 
depart. For the new crossing, I understand that the 
objector‟s main concerns relate to the area to the 
south of the Forth, where there are in fact only 
limited interfaces with the existing road network as 
it would be used by cyclists. The two schemes are 
not exactly comparable. 
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On whether we learn something from one 
scheme to take forward to the next, that is 
certainly the case. You learn things on every 
scheme that you work on and you make 
improvements and amendments to how you work 
on the next project. Earlier this week, perhaps on 
Tuesday, I referred in evidence to particular 
features of the M80 project. I referred to matters 
such as the traffic safety and control officer, which 
is a particular requirement on that project, and to 
the similarities with the Forth crossing project, 
such as the working groups and how traffic 
management is handled on that road. 

The Assessor: So if there are lessons, you 
learn them. 

Andy Mackay: Yes. 

Alastair Morrison: Sir, am I still questioning the 
promoter‟s witness? 

The Assessor: I draw to your attention the fact 
that you have given interesting and lengthy written 
evidence and that there is no need to go over it 
again. You can be assured that the promoter and I 
have read it with care. 

Alastair Morrison: Yes. Most of what I hoped 
to ask about relates only to the changes that have 
been introduced in revision 2 of the code of 
construction practice. 

The Assessor: That is exactly where we would 
like to go, sir. 

Alastair Morrison: Of course, my responses to 
that are not in the written evidence, because I am 
not entitled to make a written response at this 
stage. 

The Assessor: No, but you are here to 
question. You have heard what is in revision 2 of 
the code of construction practice and you have 
heard the explanation that the promoter has given 
for some of the changes. You might wish to ask 
questions about those changes. If that is where 
you are going, I would be pleased to hear it. 

You had what we could call a prepared 
statement, which would be your evidence. Would 
you prefer to take that route? You have had a long 
wait and it is the end of a long day. I will just ask 
counsel if there would be any difficulty with your 
taking that route. Ms Crawford, can we turn this 
into a very informal type of hearing? 

Ruth Crawford: I have no difficulty with that, sir, 
but I will reserve my position on whether I might 
have a follow-up question once the statement has 
been read, either for Mr Mackay or Mr Morrison, 
as and when he gives his evidence. 

The Assessor: Of course. There is no question 
of putting the promoter at a disadvantage by 
having such a relaxation. I am anxious that a fair 

hearing is given to the witness, at the end of a 
long day, as I said. 

Mr Morrison, if you have a statement and 
evidence to place before us, I would be delighted 
to hear it. 

Alastair Morrison: Okay. Thank you very 
much. Our suggestion in provision B has been 
agreed for some time, but I must note that it 
relates only to national cycle routes and other 
existing routes. 

The Assessor: Sorry, sir, I hate to cut across 
you again, but issue B is one of the issues that 
you have told me that you do not wish to pursue 
through oral evidence, but you are now going to 
give me oral evidence on it. 

Alastair Morrison: Sorry. We are not pursuing 
that, but I must make it clear that the agreement 
relates only to national cycle routes and other 
existing signposted routes for pedestrians or 
cyclists and it is lacking in provisions for most 
other situations in which cyclists find themselves. 
In the recent revision resulting from our provision 
A, which the promoter‟s witness read out, the 
promoter will actually go beyond what we asked 
for. The promoter is guaranteeing to provide 
alternative separate routes under the traffic 
management scheme, but only where separate 
routes already exist. That refers to routes for 
pedestrians and non-motorised users, which 
mostly means cyclists, although many people 
might not realise that. 

Provision A really differs very little from the 
previously agreed provision B. It differs only in that 
it extends to including separate pedestrian and 
cycle routes, which are not signposted as such—
all the other ones were already covered by 
provision B. 

17:45 

Provision B goes beyond what was requested in 
that it guarantees to provide a separate route for 
pedestrians and cyclists, but it is less 
comprehensive than provision A in many respects. 
It does not require the traffic management working 
group to give any thought whatever to cyclists who 
happen to approach the construction zone by an 
ordinary road, nor does it require the traffic 
management working group to indicate to such 
cyclists whether the diversion route to be used by 
motor vehicles is considered suitable for cyclists. It 
does not require the traffic management working 
group to indicate whether a diversion route 
designated for pedestrians is also suitable for 
cyclists—for example, whether it is free from long 
flights of steps. 

The Assessor: Is this a signage issue? 
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Alastair Morrison: What we are asking for in 
provision A is that the traffic management working 
group consider the needs of cyclists. We have 
worded it to the effect that the working group 
should consider the needs of cyclists separately 
from those of other groups such as motor vehicles. 

The Assessor: That is perfectly clear from your 
written evidence. 

Alastair Morrison: What the promoter has 
agreed goes beyond what we have asked for in 
some respects, but does not provide what we are 
asking for in most respects. The idea that cyclists 
might need to be considered separately, even on 
an ordinary road, will still occur within the present 
scheme. For example, I suspect that there are 
ordinary roads that approach the Ferrytoll junction 
from North Queensferry. Certainly, all the roads 
approaching the new Queensferry junction from 
any direction—including Builyeon Road, the A904 
from the west or the east and the B924 from the 
South Queensferry direction—are ordinary roads 
that pass through the construction zone. Cyclists 
are fully legally entitled to be on those roads and 
they are very likely to be on them; therefore, it is 
reasonable to ask that separate consideration be 
given to whether the diversion arrangements are 
suitable for cyclists as well as for traffic in general 
or for motor vehicle traffic. 

I was going to ask the promoter about the 
wording, but I think that he has answered my 
question. He has already confirmed that it is clear 
to him that the words “separately considered” do 
not mean that a separate diversion route for 
cyclists must necessarily be provided. Is the 
promoter afraid that, if cycle trips approaching the 
construction zone by road were separately 
considered, the conclusion in most cases would 
be that the diversion route for vehicles would not 
be suitable for cyclists, so that, in effect, all road 
diversions would require a parallel cycle 
diversion? 

Andy Mackay: No, that is certainly not what we 
believe; rather, it is the opposite. Your view may 
be that, if cyclists are not considered separately 
from other road users, they may not be adequately 
considered; however, I refer to my previous 
statements and the relevant parts of the code. I 
can assure you that the code requires that 
appropriate consideration be taken of the needs of 
all road users—not just cyclists—and the safety of 
all road users is one of the most important things 
to be considered in traffic management schemes. 
The provisions in the code are clear and are 
appropriate for this project. 

Alastair Morrison: Okay. Can I move on to 
provision C? 

The Assessor: Yes, sir. 

Alastair Morrison: What we asked for under 
provision C arose from the situation in the 
Clackmannanshire bridge approaches. I agree that 
the situation in the new bridge is not identical to 
that, but it is difficult for anyone at this stage to 
guarantee that certain situations will not arise. The 
problem in the Clackmannanshire bridge 
approaches— 

The Assessor: I have heard enough of the 
Clackmannanshire bridge approach. I have read 
about it and I am a frequent user, although not 
necessarily on a bicycle. I have heard enough on 
that. Can you please move on? 

Alastair Morrison: The whole of this objection 
is an attempt to solve the problems that were 
apparent on the Clackmannanshire bridge 
approaches, so if I can just refer to the problems 
without specifying— 

The Assessor: No, sir—I have read about the 
problems and I understand what they are. You 
have had evidence from the promoter‟s witness 
that he has done his best to understand them and 
that he has attempted to take from the 
Clackmannan bridge the lessons, such as they 
are, because the scheme was slightly different—in 
fact, majorly different—and accordingly we are 
looking for you to tell us, either through 
questioning of the witness or through your own 
evidence, how you object to the current situation, 
particularly as it refers to the code of construction 
practice version 3, or indeed to the wider aspects 
of the bill itself. I would appreciate it if we could 
focus on that. 

It may be that we cannot do that this evening. I 
am more than happy to adjourn at 6 o‟clock; in 
fact, I think that I will. I understand that the 
promoter‟s witnesses are available to you first 
thing tomorrow. If you want to consider your 
evidence in that light, I am more than happy for 
you to come back at that stage. I am sorry to be so 
firm about this, but I really do not want to hear any 
more about the Clackmannan bridge. 

Alastair Morrison: Okay. Continuing with 
provision C, I would say that the most recent 
wording that has been proposed in response to 
our request for provision C makes the situation 
worse than having no provision at all. The concept 
of provision C was that the traffic management 
working group would be able to make a balanced 
judgment of the risk to cyclists from the diversion 
route that was currently available, and from the 
alternative diversion route, which will become 
available when a cycle track is completed. The 
concept of making a balanced judgment has 
disappeared and the need for delays to complete 
paper formalities is reinforced. The only way this 
wording would be acceptable to us is if one added, 
“If there is any conflict between the delay required 
and the safety of cyclists, the safety of cyclists will 
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prevail.” That was made as a compromise 
proposal at one stage, but it has not been 
adopted. 

Can I ask Mr Mackay a specific question? 
Suppose that while a new cycleway is under 
construction it has, because of the lack of space, 
proved to be unavoidable for cyclists to be made 
to share a diversion route with other vehicles, 
even though that is known to be dangerous to 
cyclists, and in March of a certain year the 
cycleway is effectively completed, except that at 
one point a pipe has to be placed across it and is 
expected to be placed in October of the same 
year, about six months later. Consequently, half a 
metre of the cycleway is therefore left with only a 
gravel surface and the formalities of accepting the 
cycleway cannot be completed until at least 
December—something like eight months‟ time. 
Does the promoter believe that it would be better 
in the meantime to erect construction-type 
temporary signs guiding cyclists to use the new 
cycleway with caution or to erect a temporary sign 
instructing cyclists to remain on the main 
carriageway? 

Andy Mackay: It is probably helpful if I clarify 
that the safety procedures for use of a road can be 
completed at an interim stage. Traffic regulation 
orders need not be permanent—they can be 
temporary. If, as in the example, a pipe needs to 
be laid on a cycle track, the track is approved as 
being safe for use and the necessary paperwork is 
in place—irrespective of whether that is 
permanent or temporary paperwork—I see no 
problem in the route‟s being used. There may be 
an unavoidable difference of views. The 
procedures for completing and approving the use 
of roads are probably not widely known to the 
public. They cannot be changed on this project 
just for the benefit of resolving this objection. It 
would be unfortunate if there were an incident and 
the correct procedures had not been followed. 

Alastair Morrison: Shall I move on to provision 
D? 

The Assessor: Yes. 

Alastair Morrison: In provision D, we asked for 
a seamless transition from temporary signs to 
permanent directional signs for cyclists and 
pedestrians. We were talking about a seamless 
transition in time. Although I did not specifically 
use the word “time”, the idea was that there should 
be a seamless transition from the set of signs at 
one time to the set of signs at a later time and that 
there should be no period when no signs were 
available. 

The wording that has been offered to us in 
revision 2 relates to a transition in space from the 
signs that are in one place—the temporary 
construction area—to the signs that are in the area 

outside that. That does not deal with the problem. 
Moreover, the wording that has been offered to us 
is essentially concerned with signs for vehicles. 
There is no problem of delay in the provision of 
permanent signs for vehicles—in the case of 
overhead gantries, those are sometimes 
constructed even before the road is finished. The 
problem is delay in the provision of permanent 
signs for cyclists who are not using the vehicle 
carriageways. The wording that you propose does 
not mention cyclists; it does not even mention 
“non-motorised users”, the phrase that is 
commonly used for cyclists. How will the 
paragraph that you have proposed ensure that the 
process of replacing temporary signs for cyclists 
with permanent directional signs for cyclists is 
treated with as much urgency as the same 
process for vehicles? 

Andy Mackay: As I mentioned earlier, 
temporary signage is a fundamental part of a 
traffic management scheme. In my view, this code 
of construction practice need not repeat provisions 
that are contained in relevant standards 
elsewhere. To do so would mean that the code 
was just a combination of many other documents 
and was overly cumbersome; it would certainly be 
much bigger and less useful than the document 
that is before us. 

With regard to your specific question about how 
the paragraph in question relates to cyclists, I think 
I mentioned earlier that under section 151 of the 
Roads (Scotland) Act 1984, things such as 
footways and cycle tracks all fall under the legal 
definition of a road, and that as footways and cycle 
tracks are roads, pedestrians and cyclists are road 
users. 

18:00 

I refer back, as I did earlier, to page ix in the 
glossary of the code of construction practice, 
which contains a definition of traffic or road users. 
For clarity, it is taken straight from the definition in 
chapter 8 of the “Traffic Signs Manual”, entitled 
“Traffic Safety Measures and Signs for Road 
Works and Temporary Situations”, which states: 

“„traffic‟ and „road users‟ shall be taken to include both 
motorised and non-motorised users such as pedestrians, 
cyclists and horse riders.” 

Therefore, I think that it is quite clear how 
paragraph 4.2.3 relates to cyclists. 

Alastair Morrison: Okay. I will let that one rest. 

The Assessor: If we are going to let it rest, that 
is a perfect spot to break. You have done A, B, C 
and D, and I think that you have seven other 
items. 

Alastair Morrison: Two of them are not in 
dispute, so there are five other items. You might 
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wish to deal with objection 7, which could be a 
substantial item. If you wished to ask me 
questions about that, I would be happy to answer 
them. 

The Assessor: It is thoughtful to have brought 
that to our attention. 

As it is 18:00, let us break. We will reconvene at 
9.30 in the morning—I hope that you are free. 

Alastair Morrison: Tomorrow? 

The Assessor: Yes. I understand that Ms 
Crawford‟s witnesses are available then. 

Ruth Crawford: Yes, sir, they are. 

The Assessor: We will take Mr Morrison first, 
before we move on to the timetabled items. Thank 
you very much for your attendance today. Good 
evening, everyone. I look forward to seeing you 
tomorrow. 

Hearing closed at 18:02. 

 



 

 

 


