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Scottish Parliament 

Forth Crossing Bill Assessor 
Hearing 

Monday 13 September 2010 

[The Assessor opened the hearing at 10:00] 

Group 35: City of Edinburgh 
Council 

The Assessor (Professor Hugh Begg): Good 
morning, everyone. Welcome to this final session 
of the hearings. As everyone present has heard 
my opening remarks before, and because we are 
all anxious to get ahead this morning, I will simply 
welcome everyone. There are toilets nearby 
should they be required. If we hear the fire alarm, 
it will not be a drill and we should all exit the 
building in an orderly fashion, following the signs, 
which are clearly marked.  

On Friday, it became clear that, not due to the 
fault of anyone in this room, no recording of 
Thursday morning‟s proceedings was available. A 
solution was found, thanks to Ms Crawford, Mr 
Mackenzie and their teams, and it was agreed that 
we would reconvene this morning at 10 o‟clock to 
hear submissions on the topics covered. I 
suggested that we should relax the Forth Crossing 
Bill Committee‟s requirement of five minutes for 
submissions and that something closer to 10 or 15 
minutes for these submissions would be perfectly 
in order. 

For the record, there are two other matters to 
deal with today, namely to hear evidence relating 
to section 3 of the City of Edinburgh Council‟s 
concerns stated in response to the promoter‟s 
rebuttal, which was submitted on 16 August. 
Thereafter, I will take group 36, from West Lothian 
Council, of which more later.  

If there are no other preliminary remarks, I ask 
the promoter and then the council to give their 
submissions on the matters that we unfortunately 
lost from the official record. Ms Crawford, good 
morning. 

Ruth Crawford QC: Good morning, sir. With 
regard to objection 35, and those issues that we 
discussed on Thursday but which we now know 
unfortunately did not feature in the record of 
proceedings, the promoter has the following 
submissions to make. First, with regard to section 
1 of 7 of the objections, which concerns the 
negative impacts of the Forth crossing project on 
the City of Edinburgh Council‟s transport network, 
there is a remaining dispute between the parties, 

although it is fair to say that parties are engaged in 
at least some dialogue on some of the issues. 

With regard to section 2 of 7, which refers to 
alterations to roads legislation, parties have 
reached agreement and will determine through the 
workings of the traffic management working group 
an appropriate dispute resolution process. Section 
3 of 7, which refers to the removal of statutory 
powers afforded to the council under 
environmental legislation, relates to noise issues. 
The promoter understands that only issues 1 and 
4 in that section remain disputed. Sir, we will of 
course address those matters later this morning in 
oral evidence and submission. 

Section 4 of 7 relates to the objections to the 
contents of the code of construction practice. 
Parties have reached agreement. Section 5 of 7 
highlights the issue of local air quality. This is 
connected to matters raised in section 1 of 7 and 
accordingly remains in dispute. However, both 
parties are content to rest on their written 
evidence.  

With regard to section 6 of 7, which deals with 
landscape and visual impacts, and section 7 of 7, 
which addresses cultural heritage, the dialogue 
between the parties continues to clarify and 
confirm issues. For the promoter‟s part, we see no 
reason why they cannot be resolved between the 
parties. Accordingly, as I understand it, both 
parties intend to rest on their written evidence for 
sections 6 and 7 of 7. 

Sir, that takes us to the matter that is in dispute 
for the hearing, which relates to section 1 of 7. It 
will be recalled that, in the original objection, City 
of Edinburgh Council sought eight changes at 
page 5 of the written objection. Looking at those 
individually, paragraph 1.8.(a) seeks  

“A more direct merge for buses on the new A90 westbound 
bus only slip road onto the B800” 

and paragraph 1.8.(c) seeks 

“Bus priority measures at the existing signalised junction at 
Echline Junction”. 

As far as those two matters are concerned, the 
promoter is in discussion with City of Edinburgh 
Council on the layout. However, the proposed 
layout is as shown in the bill.  

On those two proposed changes at paragraphs 
1.8.(a) and 1.8.(c), I invite you, sir, to recall Mr 
Gillies‟s evidence on the extent of the 
infrastructure necessary to accommodate a direct 
public transport link from the westbound A90 at 
Dalmeny to the existing A90, including the cost 
and impact on adjacent residents at, for example, 
Dundas home farm. 

Turning again to the changes proposed by the 
objector, paragraph 1.8.(b) seeks to make 
provision for 
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“Bus priority measures at the new signalised junction at the 
junction of the B800 ... and B907”. 

Sir, it is hoped that that proposed change no 
longer features as part of the council‟s case 
because, as you will recall, agreement has now 
been reached that the roundabout at Ferrytoll is to 
be retained, with pedestrian and cyclist access at 
all four limbs.  

If I may, I will skip paragraph 1.8.(d) and look at 
paragraph 1.8.(e), which seeks 

“Bus priority on the A90 and M90 to link between the Forth 
Road Bridge public transport corridor ... and the Park and 
Ride facilities at Ferrytoll, Halbeath and Rosyth”. 

Again, sir, you may recall the evidence to the 
effect that hard shoulder provisions are to be 
included in the contract for the crossing and that 
that has been addressed. 

At paragraph 1.8.(f), the council seeks 

“Priority for High Occupancy Vehicles on the approaches to 
the Forth Crossing, insofar as this is feasible without 
compromising bus priority”. 

Again, it will be recalled that the promoter is in 
discussion with the council. However, I invite you, 
sir, to bear in mind and reflect upon sections 5.2.3 
to 5.2.10 of the promoter‟s evidence on high-
occupancy vehicles and priority measures and the 
difficulties that may arise with that. 

To pause for a moment, sir, it is obviously too 
early in the morning for me, as I said Ferrytoll 
roundabout when I of course meant Ferrymuir 
roundabout in relation to paragraph 1.8.(b). I 
apologise for that error. 

At paragraph 1.8.(g), the council seeks provision 
for 

“Suitable cycle and pedestrian facilities, both on the Forth 
Crossing and on the north and south approaches to the 
Crossing and linking to the existing adjacent cycle and 
pedestrian network”. 

Sir, this matter is addressed in section 7 of the 
promoter‟s evidence, which sets out the 
promoter‟s position. However, you will also recall 
evidence in previous sessions to the effect that the 
promoter is of the view that there are adequate 
and sufficient cycle and pedestrian facilities on the 
crossing, being the old bridge, and on the 
approaches and links to the existing cycle and 
pedestrian network. 

Paragraph 1.8.(h) seeks provision for 

“A cycle and pedestrian bridge over the new motorway 
south of the Queensferry Junction on the line of Builyeon 
Road (U221) to provide direct and safe access to the minor 
road network.” 

Again, I refer to previous evidence sessions 
relative to this topic. As I recall, both Linlithgow 
cycling action group and Queensferry and district 
community council—and perhaps others—had a 

concern relative to this topic. You will recall 
evidence to the effect that if such a bridge were 
provided, it would present as a large and unsightly 
piece of infrastructure, there would be complex 
engineering and construction challenges to fit in 
with the proposed infrastructure, and there would 
be an environmental impact—as yet unassessed, 
but likely to be significant. 

The cost of such a bridge was more than £1 
million, as I recollect the evidence. Bearing in mind 
that cost, one looks to the number of cycle 
movements that have been counted, which is in 
the region of 45 per day. The promoter‟s position 
is that, having regard to the guidance that is to be 
found in “Cycling by Design”, among other places, 
the cost does not justify the provision of a large 
and unsightly piece of infrastructure to 
accommodate 45 or thereabouts cyclist 
movements a day. 

I revert to the proposed changes and turn finally 
to paragraph 1.8.(d), which seeks 

“Additional Park and Ride capacity on the north side of the 
Forth Road Bridge at Halbeath and Rosyth”. 

This is linked to the general concerns expressed in 
the City of Edinburgh Council‟s written evidence to 
the effect that public transport measures should be 
delivered alongside the crossing. I remind you, sir, 
of the bill committee‟s views at stage 1 and refer in 
particular to paragraph 186 of its stage 1 report, to 
the effect that the committee was satisfied that 
public transport measures should not form part of 
the bill.  

Nonetheless, the promoter recognises that 
public transport strategies should be encouraged 
and recognises the need for early implementation. 
However, as we perhaps all know, funding 
pressures of course arise from the comprehensive 
spending review. That being so, and given the 
current state of financial uncertainty, the promoter 
is not in a position to implement any public 
transport measures at the present time. However, 
in November this year, a workshop is to be held 
with the local authorities, including the City of 
Edinburgh Council, to discuss the implementation 
of the public transport strategy in light of the 
outcomes of the spending review. At that 
workshop, it is proposed to assess the prevailing 
issues and determine a schedule of measures for 
delivery in the immediate, short and medium term. 
However, sir, it should be recognised by all parties 
that the implementation of the detail of the public 
transport strategy will of course be for ministerial 
determination. 

For all the reasons outlined in this submission, 
the promoter does not intend to accede to any 
suggestion that public transport strategies should 
be brought forward in the bill. 
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The Assessor: Thank you, Ms Crawford. I call 
Mr Mackenzie to speak. 

Colin Mackenzie (City of Edinburgh Council): 
Good morning, sir. I turn to my colleagues Mr 
Poulton and Mr Kennedy to make a brief 
restatement of the council‟s position. 

Marshall Poulton (City of Edinburgh 
Council): Good morning, sir. I am head of 
transport at the City of Edinburgh Council and I will 
be acting as lead witness for the council today for 
all the remaining aspects of our objection, apart 
from noise powers, on which Stephen Williamson 
will lead. One of my assistants, Ewan Kennedy, 
will go into more detail about the public transport 
strategy. 

Given that we are in the midst of stage 2 of the 
bill, it is worth reiterating that the council does not 
wish to impede the success of Transport Scotland 
in delivering this flagship project. We are not here 
to throw a spanner in the works; indeed we are 
here to support the Scottish Government in 
proceeding with the bill and the procurement 
process for a new bridge. 

10:15 

Basically, we do not object to the principles of 
the project. We support the scheme. We are here 
to ensure to the best of our ability that the interests 
of the City of Edinburgh Council and all our 
residents are looked after. We strongly believe 
that a managed crossing strategy is vital if we are 
to deliver benefits to the travelling public and the 
local community and, most important, that such a 
strategy is in line with the key priorities in the 
national planning framework. 

As we have heard, and as the promoter has 
acknowledged, early implementation of the public 
transport strategy is vital. I would go as far as 
saying that it is absolutely essential. It is not just 
desirable or nice to have; it is essential to the 
successful minimisation of disruption to the 
travelling public during the construction period. To 
that end, we have had early discussions with 
Transport Scotland about schemes and measures 
to support the managed crossing. 

There are about 10 items that it is essential to 
have in place as part of the public transport 
strategy. I would not say that all 10 have to be 
implemented at the start of construction. The three 
aspects that require early implementation are the 
Halbeath park-and-ride scheme and the hard 
shoulder running of buses on the M90 both 
northbound and southbound. The cost of those 
comes to about £16 million out of the package of 
about £51 million. Those costs are based on 2006 
prices. As I see it, the low-range cost of the full 
public transport strategy is about £43 million and 
the high-range cost is £51 million. 

The three key items will be needed at the early 
part of construction. The rest of the public 
transport strategy could be delivered to coincide 
with the opening of the bridge. I ask my colleague 
Mr Kennedy to elaborate on some of those points. 

The Assessor: Remember that we are on 
submissions, but that is fine. I noted that you 
mentioned the Halbeath park-and-ride scheme 
and the hard shoulder running of buses. Was the 
hard shoulder bus running divided into two to give 
the three elements or was there another one that I 
did not note? 

Ewan Kennedy (City of Edinburgh Council): I 
think that the third element is on the south side of 
the Forth. The City of Edinburgh Council operates 
a bus priority system for Edinburgh-bound buses. 
We want the intelligent transport system that the 
promoter is proposing to interface or integrate with 
our system on the south side. 

The Assessor: Okay. So those are the three 
projects. 

Ewan Kennedy: Good morning. My name is 
Ewan Kennedy. I am transport policy and planning 
manager for the City of Edinburgh Council. 

We believe that the managed crossing strategy 
that the promoter proposes will, on the day of 
opening, significantly increase traffic across the 
Forth, decrease the attractiveness of bus travel 
and increase the production of carbon dioxide. 
Traffic flows across the Forth are forecast to 
increase by about 10 per cent and the bus 
passenger share of cross-Forth travel is forecast 
to fall by 5 per cent. We believe that those 
changes contradict a number of national, regional 
and local transport objectives and fail to support 
key priorities in the national planning framework. 
They also cause the City of Edinburgh Council 
serious concerns about detrimental changes to 
traffic conditions in west Edinburgh. When the new 
bridge opens, traffic conditions on key corridors 
such as the A90 and the A8 approaching 
Edinburgh will worsen, especially during peak 
hours, leading to increased traffic flows, 
congestion, delays and air pollution. 

The promoter notes that projects elsewhere in 
Scotland will have to achieve higher carbon 
reductions to offset the negative contribution that 
is made by the proposed managed crossing 
strategy, which is likely to create additional costs 
for those projects. This council poses the question, 
why expend resources elsewhere in Scotland 
when the impact of carbon dioxide could be 
mitigated at this location, or as part of this project? 
The City of Edinburgh Council believes that the 
proposed managed crossing strategy could and 
should be modified to counteract and mitigate 
those effects. That would lead to a strategy that 
contributed more positively to the aims and 
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objectives of the Scottish Government and 
mitigated impacts in Edinburgh. 

The City of Edinburgh Council and its 
neighbouring authorities advocate a combination 
of measures to enhance public transport, which, 
acting together, would modify the proposed 
strategy. The City of Edinburgh Council, Fife 
Council and West Lothian Council developed a 
joint position statement that outlined a public 
transport strategy and requested the promoter to 
include the provisions in the bill. It should be noted 
that many of the measures that are listed in that 
statement are already listed as priorities in the 
Scottish Government‟s strategic transport projects 
review. The promoter did not accede to the 
councils‟ requests, and the bill was lodged as is. 
Transport Scotland has since developed the public 
transport strategy based on the councils‟ joint 
position statement, but has given no commitments 
on funding or timescales to deliver that.  

This council believes that key elements of the 
strategy should be in place prior to the 
construction of the project, as that will be of great 
assistance during the construction period and will 
provide an attractive alternative to driving through 
the works, thereby reducing traffic flows, delays 
and congestion. The elements that we believe 
should be in place before construction work starts 
are a 1,000-space park-and-ride site at Halbeath; 
permanent hard shoulder running for buses on the 
M90/A90 between the park and ride and the 
northern bridgehead; and, on the south side, 
integration of the proposed new intelligent 
transport system with the council‟s own bus 
priority ITS on the A90 for Edinburgh-bound 
buses. I stress permanent hard shoulder running 
for buses on the M90/A90, because it is our 
understanding that the promoter proposes to 
introduce hard shoulder running on the A90/M90 
but only for the period of construction, and that it 
will be removed after construction is complete.  

We believe that the cost of providing those 
elements of the public transport strategy would be 
in the order of £16 million. Ideally, this council 
would like the bill to be modified to deliver the 
public transport strategy as proposed. However, if 
that is not possible, we seek a funding 
commitment from the promoter to deliver the 
public transport strategy in parallel, to be 
completed before the bridge is opened. The 
council would be willing to work with Transport 
Scotland to assist with the delivery of those 
measures.  

The Assessor: Mr Mackenzie? 

Colin Mackenzie: I do not think that I can 
usefully add anything to the points so eloquently 
put by my colleague.  

The Assessor: And therefore that completes 
the submissions on this chapter of our evidence.  

Colin Mackenzie: It does indeed.  

The Assessor: Could we halt there for a 
moment? We will take a 10-minute adjournment, 
or is 15 minutes required? 

Ruth Crawford: Fifteen would be preferable, 
sir.  

The Assessor: Fifteen it is.  

10:23 

Hearing suspended. 

10:54 

On resuming— 

The Assessor: Welcome back, everyone. Ms 
Crawford, Mr Mackenzie, do you have anything to 
tell me? 

Ruth Crawford: Unfortunately, for once, the 10 
or 15-minute break has not resulted in complete 
agreement between the parties. I can provide, via 
Mr Henderson, an update on the outstanding 
issues relating to section 3 of 7. It might be useful 
if you were to hear from Mr Henderson on that 
matter. 

The Assessor: I recognise that there are now 
only two issues in front of us, but perhaps Ms 
Crawford or Mr Mackenzie could allow me to catch 
up on the nature of the agreement reached on 
issues 1 and 4. I am particularly interested in issue 
1, as I seem to recall objectors in other groups 
electing to rely on the position that had been 
adopted by the City of Edinburgh Council on that 
issue. It would be helpful for me to have a note on 
that. 

Ruth Crawford: I am sorry, sir, but I may have 
misled you. As I understand it, the issues that 
remain outstanding are issues 1 and 4. Issue 4 is, 
to some extent, reflected in issue 1. On issues 2 
and 3, certain undertakings have been provided, 
although I am not sure whether issues 2 and 3 
have been formally withdrawn by the council yet. 

Although I do not make an issue of it, it is not 
entirely clear to me what changes the council is 
suggesting should be made to the bill. I 
understand that its general complaint relates to the 
removal of statutory powers. 

The Assessor: Right. So, what am I going to 
hear evidence on today? 

Ruth Crawford: As I understand the position, 
you will hear evidence on issues 1 and 4 in section 
3 of 7 of the objection. 
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The Assessor: Agreement has been reached 
on issues 2 and 3. 

Ruth Crawford: That is my understanding, sir. 

The Assessor: Thank you very much. I am 
afraid that my note on that was not quite complete. 
We will take this case by case. It is over to you, 
Ms Crawford. Who are your witnesses for these 
issues? 

Ruth Crawford: The witnesses this morning will 
be the triumvirate of Mr Mackay, Mr Greer and Mr 
Henderson. 

The Assessor: I look forward to Ciceronian 
advocacy. 

Ruth Crawford: Good morning, gentlemen. I 
turn to Mr Henderson, first. I ask you to set out, by 
way of general introduction, the promoter‟s 
position on the outstanding issues between the 
parties, and where you understand the parties to 
be. 

Frazer Henderson (Transport Scotland): 
Good morning, sir. Good morning, ladies and 
gentlemen. The two issues that are still in dispute 
are issues 1 and 2, which centre on the local 
authority‟s powers. 

The Assessor: Sorry—do you mean issues 1 
and 4? 

Frazer Henderson: Issues 1 and 4. Yes, sir. 
Sorry. 

The Assessor: I know that it has been a long 
morning already for some of us. 

Frazer Henderson: Issues 1 and 4 concern the 
local authority‟s powers. It will be helpful for all 
parties if I state on the record two undertakings 
that we have given this morning, which the City of 
Edinburgh Council and West Lothian Council will 
welcome. 

First, the Scottish ministers have undertaken to 
look again at the wording in paragraphs of the 
code of construction practice that address 
maximum noise levels. We will redraft those 
paragraphs to improve their clarity in order to 
satisfy the local authorities and ourselves. 
Secondly, we have been developing a 
management plan with the councils, which will set 
out how the employer‟s representative will operate 
the noise management process. Accordingly, I am 
happy to give an undertaking on behalf of the 
Scottish ministers that they will operate the noise 
management process in accordance with that 
management plan, which will be agreed and 
finalised with the local authorities. I thought that it 
would be useful to say that because it may give a 
degree of context to the discussion that may 
ensue. 

11:00 

Ruth Crawford: I will turn to the heart of the 
matter and the dispute between the parties. If we 
look to issue 1 we can see that the council 
complains about the removal of statutory powers 
that have been afforded to it under environmental 
legislation. The written evidence that has been 
submitted on that issue shows that its concern is 
the introduction to the Control of Pollution Act 
1974 of the defence against any notice that is 
served by the local authority under section 60 of 
that act, that the Forth crossing works are being 
carried out in accordance with the code of 
construction practice. By way of introduction to the 
topic and to provide context, it would be helpful if 
Mr Mackay could explain to the inquiry and to the 
assessor what the promoter proposes. 

Andy Mackay (Jacobs Arup Joint Venture): 
The relevant provisions of the Forth Crossing Bill 
are in sections 70 and 71, on page 23 of the bill. 
There are two parts to the amendments that the 
promoter intends to lodge for consideration by the 
Forth Crossing Bill Committee. 

First, in relation to section 70(1) and (2), the 
promoter intends to lodge an amendment that 
makes it a defence for the contractor, in respect of 
any challenge that it may make to a notice served 
by a local authority, to prove that the Forth 
crossing works are being carried out in 
accordance with the code of construction practice. 
Although that issue is not mentioned in the 
council‟s rebuttal evidence, it is mentioned in its 
objection.  

It is not intended that an amendment will be 
lodged to section 70(3), which deals with noise 
abatement zones and which is also a point of 
objection for other groups, including group 32. You 
may recall, sir, that the reasons for that are more 
fully stated in paragraph 9.2.19 of the promoter‟s 
written evidence for group 32. By way of 
assistance to the council, I can state what that 
paragraph actually says: 

“It is proposed to retain the provisions in the Bill 
regarding noise abatement zones. Even though this section 
of the 1974 Act is not currently used, if the Council 
introduced noise abatement zones for matters not related 
to the project, the effect would be significant in terms of the 
ability to complete the project. Such a risk is not acceptable 
to the Scottish Ministers. However, this does not detract 
from the significant measures set out to minimise noise and 
vibration due to construction of the scheme.” 

Secondly, in relation to section 71, which relates 
to statutory nuisance, the promoter intends to 
lodge an amendment that will make it a defence 
for the contractor, in respect of any challenge to 
an abatement notice served by a local authority 
under section 80 of the Environmental Protection 
Act 1990, to prove that the Forth crossing works 
are being carried out in accordance with the code 
of construction practice. The same defence is 
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intended to be introduced in respect of any 
application by an aggrieved person to a sheriff 
regarding statutory nuisance under section 82 of 
the 1990 act. 

It is also worth noting that, under both section 
73 of the Control of Pollution Act 1974 and 
paragraph 5.1.1 of the code of construction 
practice, “noise” includes vibration. 

Ruth Crawford: So the proposed defence is 
that the contractor must establish that he was 
carrying out the works in accordance with the code 
of construction practice. 

Andy Mackay: Yes—that is correct. 

Ruth Crawford: We will discuss first the Control 
of Pollution Act 1974. The council complains that 
the defence will restrict its powers under that act. 
Will you explain to the assessor and, via him, to 
the Forth Crossing Bill Committee, whether the 
council‟s powers will be restricted? 

Andy Mackay: The local authority powers are 
set out in section 60(2) of the 1974 act, which 
gives local authorities the power to serve on a 
contractor a notice that imposes requirements 
about how works should be carried out. The 
matters that a notice may cover are set out in 
section 60(3) of that act. That power will not be 
removed or restricted by the amendment that the 
promoter intends to lodge. 

Ruth Crawford: In short, the local authority 
could—if so advised—serve a notice that imposed 
requirements. 

Andy Mackay: Yes, it could. 

Ruth Crawford: The bill will not innovate on 
that ability. 

Andy Mackay: No—not on the ability to serve a 
notice. 

Ruth Crawford: That being so, will you 
comment on why the council considers that the 
promoter‟s proposed amendment will restrict its 
powers under the 1974 act? 

Andy Mackay: We understand from our 
consultations with the council and from the advice 
that it has given us that it rarely uses the power 
under section 60 of the 1974 act to serve a notice, 
as the council prefers to liaise with the contractor 
over any concerns about noise. The council uses 
the powers under the 1974 act as a last resort if, 
following discussions with contractors, contractors 
do not take appropriate action to address noise 
issues. The council seems to consider using its 
statutory powers only if it is certain that a 
disturbance has arisen and that a notice would not 
be challenged—or, what is more important, 
challenged successfully—by a contractor. 

Ruth Crawford: I will cut to the chase. Do you 
understand that the council tends to adopt that 
reactive approach to a problem rather than what 
might be considered a more proactive approach, 
which is what I understand the promoter 
proposes? 

Andy Mackay: That is certainly my 
understanding. We have been advised, particularly 
in discussions about the noise management plan, 
that we are setting out procedures that the council 
would expect a contractor to do, without the 
council‟s necessarily being involved at that stage. 

Ruth Crawford: I will stay on the theme of 
notices that a local authority serves under the 
1974 act. A moment or two ago, you mentioned a 
right of appeal against any notice that a local 
authority serves. Will you explain what that right is 
and what implications—if any—the amendments 
that the promoter intends to lodge will have for it? 

Andy Mackay: As I mentioned, we understand 
that councils choose to apply the powers in the 
1974 act in a certain way—as a last resort when 
disturbance has occurred and when the local 
authority‟s opinion is that further mitigation 
measures could be provided, in accordance with 
the best practicable means, to reduce or remove 
the disturbance. 

If the council serves a notice under the 1974 
act, the contractor has several options. The first 
is—obviously—to comply with the notice as 
served. Secondly, the contractor can challenge a 
notice under section 60(7) of the 1974 act, which 
affords the right of appeal to a sheriff within 21 
days against any notice that is served. 

Section 60(8) of the 1974 act provides that any 
person who contravenes a notice without 
reasonable excuse is guilty of an offence. That 
provision allows a contractor to continue 
undertaking construction works even in the face of 
a notice, if it has a reasonable excuse. 

The appeal process, or the process that would 
arise from contravention of a notice without 
reasonable excuse, would lead to proceedings 
that would be heard by a sheriff. It is important—
as it is relevant to the prior consent process that is 
proposed in the code of construction practice—
that section 61(8) of the 1974 act provides that it is 
a defence for a contractor to prove that the works 
were being carried out in accordance with the 
consent that was issued under section 61 of the 
act.  

The right of appeal is inherent in the 1974 act 
and will not be changed: it exists and will continue 
to exist. The amendment that the promoter intends 
to lodge will extend the defence that the contractor 
may advance to include the opportunity to prove 
that Forth crossing works were being carried out in 
accordance with the code of construction practice. 
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Ruth Crawford: Would the decision maker 
relative to that defence be, as you indicated in 
your evidence, the sheriff? 

Andy Mackay: Yes. 

Ruth Crawford: Am I correct in understanding 
that your evidence is that the amendment to 
section 70 of the bill that the promoter intends to 
lodge relates to section 61(8) of the 1974 act and 
that it will extend the provisions of the defence that 
is already afforded to a contractor in respect of 
any notice that is served? 

Andy Mackay: Yes. 

Ruth Crawford: The existing wording of section 
61(8) of the 1974 act refers to the defence being 
that the local authority has granted a consent 
under section 61 of the act. Will you explain the 
consent that is provided for in the section and how 
it relates to the process that the promoter 
proposes in the code of construction practice? 

Richard Greer (Jacobs Arup Joint Venture): 
Good morning to the assessor and objectors. 
Before I answer your question, counsel, I convey 
my appreciation to the inquiry for being released 
last Thursday. I also apologise to the assessor, 
the committee and the witnesses for the two 
councils for any inconvenience that is caused by 
having to sit again this morning. 

The Assessor: Thank you for that, Mr Greer. It 
is nice to see you back. 

Richard Greer: Forgive me, counsel—you 
asked for guidance about the prior consents under 
section 61 of the 1974 act. 

Ruth Crawford: I did. I understand that you 
have interjected because you have considerable 
experience of the operation of the Control of 
Pollution Act 1974. 

Richard Greer: Indeed. I have experience of 
many projects that have not only been planned but 
delivered successfully. 

The consent process, and what must be 
provided in a prior consent, is defined in section 
61(3) of the 1974 act. It provides that the prior 
consent shall define: 

“(a) the works, and the method by which they are to be 
carried out; and 

(b) the steps ... to minimise noise”— 

including vibration— 

“resulting from the works.” 

I submit that it is important that the prior consent 
process, in essence, turns “best practicable 
means” from a defence into the heart of planning 
the works. Therefore, I contend that, if the consent 
application is to be approved, it must set out the 
best practicable means that are to be employed to 

minimise noise and the contractor must, of course, 
employ those means if it is to enjoy any benefit 
from the consent given. 

I draw the assessor‟s attention to the 
commitment—which he has already heard in 
evidence on behalf of the project—that “best 
practicable means” is the heart of the noise 
management and control that the project intends 
to provide. 

11:15 

Paragraphs 5.2.5, 5.3.9, and 5.3.10 of the code 
of construction practice set out the minimum 
requirements for the assessments that are 
required under the code. It is perhaps important to 
say at this point that the assessments are the 
name that we have given in the project to what will 
effectively be the prior consents—they are exactly 
equivalent to a section 61 consent. 

Paragraph 5.2.6 of the code crucially confirms 
that the contractor is not permitted to undertake 
construction works until the relevant 
assessment—or consent, if you like—is approved 
by the employer‟s representative. The 
requirements go beyond the requirements in 
section 61 of the Control of Pollution Act 1974. 
The consent, or assessments, that are required at 
paragraph 5.3.10 go beyond what is suggested in 
the pro forma for a section 61 consent application, 
as presented in Shaw‟s forms. 

Paragraph 5.2.6 also confirms that the noise 
liaison group, which—as you have heard before, 
sir—crucially includes the local authorities, will 
consider the assessments that are submitted by 
the contractor, and it confirms that the employer‟s 
representative will not only give appropriate 
consideration to the views of the noise liaison 
group but will have regard to these requirements 
and, critically, will give consideration to 
paragraphs 1.4.2 and 5.3.10 of the code, which is 
to say that not only will the best practicable means 
be used but that the works cannot be worse than 
the residual impacts reported in the environmental 
statement. That is a critical additional commitment 
of the project. 

These commitments not only provide the 
opportunity for regular involvement and oversight 
of the noise management process sought by the 
local authorities in their preferred approach, but 
ensure compliance in relation to noise with the 
commitments in section 66 of the bill and 
paragraph 1.4.2 of the code: that Scottish 
Ministers have a duty to do everything that is 
reasonably practicable to ensure that the residual 
environmental impacts are in line with—or in other 
words, no worse than—those described in the 
environmental statement. 
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The processes that are proposed by the project 
therefore provide added benefit to the process that 
is enshrined in the 1974 act, in that the single 
process that the promoters are bringing forward 
ensures compliance not only with all the critical 
requirements in the 1974 act but with the other 
commitments in the code of construction practice 
and in the bill. I contend that there is a benefit for 
the local authorities and anybody seeking to 
ensure that the project delivers on its 
commitments, in that making the defence in terms 
of the code of construction practice means that we 
have a single process that ensures that all those 
additional commitments, as well as the 
requirements in the 1974 act, are dealt with under 
the single process instead of it being necessary to 
pursue compliance through other processes; that 
is, compliance with the bill separate from 
compliance with the 1974 act. 

The Assessor: Is the point at the heart of your 
evidence that there is a single process that adds 
benefit? 

Richard Greer: Indeed so, sir. 

The Assessor: That is the kernel of what you 
are saying. 

Richard Greer: It is one of the kernels. The 
other, as you have heard me say previously, is 
that it is also about planning, and therefore 
planning to ensure that there is compliance. 

The Assessor: Yes, I understand that. 

Ruth Crawford: All the commitments in the 
code of construction practice would—as I 
understand evidence that has been led in previous 
sessions—include a commitment to consult, for 
example, the noise liaison group. 

Richard Greer: Yes, absolutely. 

Ruth Crawford: You have mentioned “best 
practicable means”. That phrase is now adopted 
and defined in the code of construction practice at 
page v, and the definition of “best practicable 
means” in the code of construction practice, as I 
understand it, repeats the language that is used in 
section 72(2) of the 1974 act. 

Richard Greer: That is correct. Would it help if I 
referred to the exact wording? 

Ruth Crawford: Yes, thank you. 

Richard Greer: “Best practicable means” is 
defined in the glossary of terms in the code of 
construction practice as 

“A feasible approach having due regard for 
means/resources/conditions. Defined in the Control of 
Pollution Act 1974 and Environmental Protection Act 1990 
as measures which are „reasonably practicable having 
regard among other things to local conditions and 
circumstances, to the current state of technical knowledge 
and to financial implications‟.” 

Ruth Crawford: To summarise your last piece 
of evidence to the inquiry, the code of construction 
practice builds on the 1974 act. Indeed, you would 
go further and say that it is an improvement on the 
1974 act. 

Richard Greer: Indeed. All aspects of the code 
of construction practice must be complied with for 
the defence to apply. 

Ruth Crawford: I return to the question of 
appeal. Am I correct in understanding that, if the 
amendment that the promoter seeks is accepted 
by the committee, a contractor who chooses to 
appeal a notice that the local authority has served 
will have to prove that the Forth crossing works 
are being carried out in accordance with the code 
of construction practice, and that it is not simply a 
case of having a consent issued under the terms 
of the code? 

Richard Greer: That is correct. 

Ruth Crawford: In the past, we have used the 
word “ticket”. Simply having its works approved 
under the code of construction practice is not a 
ticket for the contractor and does not absolve it 
from carrying out the works in accordance with the 
code. 

Richard Greer: That is absolutely right. 

Ruth Crawford: So the promoter cannot just 
pay lip service to his approval under the code. 

Richard Greer: That is right. As I identified 
earlier, the promoter must also demonstrate not 
only that it was employing best practical means 
but that it was employing and being compliant with 
all of the other requirements of the code. 

Ruth Crawford: You may have hinted at this in 
your evidence thus far, but it seems to me that 
what the promoter proposes could be a helpful 
addition to the 1974 act for local authorities, due to 
the present wording of section 61(8) of the act. 

Richard Greer: That is right. As I have just 
described, necessary compliance with the code of 
construction practice brings in many additional 
commitments. I have already suggested some of 
those, but I will go through the key headings 
briefly. 

It is absolutely an additional requirement that 
residual impacts should be no worse than those 
that are set out in the environmental statement. 
Specific limits and criteria with respect to noise 
and vibration and the potential impact of vibration 
on people and buildings are brought in from the 
environmental statement. There are specific limits 
on various works. For example, there is an 
absolute commitment not to undertake percussive 
piling at night. 

Sir, you have heard various specific 
undertakings relating to the commitment to provide 
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pre-condition surveys for buildings on a 
precautionary basis, even where we see no risk, in 
order to ensure that there is a record before work 
starts, to allay people‟s potential concerns about 
vibration. There is a specific requirement and 
commitment to provide noise insulation and/or 
temporary rehousing, should it be the case that, 
despite everyone‟s collective best endeavours, 
there is no reasonable or practical way of 
minimising noise and avoiding disturbance to 
people. Additional protection can be provided to 
people‟s homes. 

There are significant commitments to 
compliance monitoring, to ensure that the benefits 
of all of the pre-planning are successfully delivered 
to site. Under section 1.10 of the code, there is 
oversight by the employer‟s representative. There 
is also oversight by the noise liaison group. 

I submit that all of the provisions that I have set 
out form fundamental parts of the code of 
construction practice. 

Ruth Crawford: As the council suggests, it may 
nonetheless seem to the assessor and, ultimately, 
to the committee, that a consent, irrespective of 
who issues it, would effectively restrict a local 
authority‟s use of its powers under section 60 of 
the 1974 act. I invite you to comment on that 
suggestion. 

Richard Greer: Several aspects need to be 
considered, including the issue of the consent, the 
code of construction practice and the serving of a 
notice under section 60 of the 1974 act. 

As has been discussed with the authorities—
and from my previous experience, sir—it would be 
difficult for a council to serve a notice if it had 
issued prior consent under section 61 of the 1974 
act. However, I contend that that would not be 
impossible. An important consideration is that, in 
those circumstances, the contractor would need to 
prove that the works were being carried out in 
accordance with the previously granted consent 
and, if necessary, would need to defend that in an 
appeal. If the local authority was of the view that 
the works were not being carried out in 
accordance with a consent, it could serve an 
abatement notice either under section 60 of the 
1974 act or under section 80 of the Environmental 
Protection Act 1990, if it considered the noise or 
vibration to amount to a nuisance. Of course, if the 
works were being carried out in accordance with a 
consent that had been given by the local authority, 
the ability to serve a notice would be constrained, 
so it would be impracticable to serve it. The key 
thing is that the prior consent should ensure that 
the best practicable means are employed. 

However, the processes enshrined either under 
the 1974 act or in the promoter‟s proposals will 
ensure that noise minimisation is integrated into 

the planning and execution of the works and thus, 
in so far as is reasonably practicable, reduce noise 
and avoid disturbance from the outset rather than 
in response to complaints. As you have heard in 
evidence before, sir, we feel that that planning 
process is absolutely critical to minimising 
potential noise impacts on communities. 

Ruth Crawford: So the approach is proactive 
rather than reactive. 

Richard Greer: Indeed. 

The only limitations to the effectiveness of the 
process, as has been highlighted in our 
discussions with the local authorities, are twofold. 
First, the local authority might argue, quite rightly, 
that the issue then comes down to the quality of 
the assessment made of the consent application. 
Secondly, despite everybody‟s collective best 
endeavours at the outset, it is not always possible 
to foresee everything, so there is a need to ensure 
that if the unforeseen arises, it can be considered 
and dealt with. However, I contend that those 
matters are addressed in the promoter‟s 
proposals. The quality of the assessment of 
applications will be assured, first by review and 
scrutiny by the employer‟s representative and his 
technical advisers and then by the noise liaison 
group, which includes local authority 
environmental health practitioners. No application 
will be consented to until it has been so 
scrutinised, including by the noise liaison group. 
The consideration of all noise issues that could 
give rise to disturbance and/or nuisance will be 
ensured, first, by the oversight and review 
described above and, additionally, by monitoring. 
The local authority will have the continuing ability 
to make representations to the employer‟s 
representative during the works through the noise 
liaison group. Ultimately, if the local authority is not 
satisfied with the outcomes, it will have the 
continuing ability to serve abatement notices. 

Those matters are addressed in a noise 
management plan—on which Mr Henderson has 
now given an undertaking—which has been 
developed in negotiation with the local authorities. 
Compliance with the noise management plan will 
be subject to that undertaking and will form an 
essential part of the noise liaison group‟s work. 

Ruth Crawford: Just so that we have it for the 
notes, on the matters that the contractor is obliged 
to include in the assessments that are to be 
submitted to the employer‟s representative for 
approval, are the minimum requirements set out in 
paragraph 5.3.10 of the code of construction 
practice? 

Richard Greer: That is correct. 

Ruth Crawford: As we know from your earlier 
evidence, the noise liaison group also has a part 
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to play, and we can see that that is taken up in 
paragraph 5.2.6. 

11:30 

Richard Greer: That is also correct.  

Ruth Crawford: So is it correct that the concept 
of quality of applications is enshrined in the code 
of construction practice? 

Richard Greer: Absolutely. 

Ruth Crawford: As is the concept of scrutiny. 

Richard Greer: Indeed. 

Ruth Crawford: In answer to an earlier 
question, you mentioned that, in your experience, 
local authorities rarely serve notices under section 
60 of the Control of Pollution Act 1974. Do you 
have an understanding of the exercise of their 
powers under section 61 of the 1974 act and the 
prior consent procedure set out in that section? 

Richard Greer: In discussions with the councils 
during the consultations, they advised that, 
although they would, as required by the 1974 act, 
consider all consent applications put before them, 
they prefer not to use that process. They advised 
us that that is because consent applications 
generate significant paperwork. They also 
encounter difficulties with the adequacy of the 
applications presented to them.  

It is correct that, on this project, the noise 
management process will require significant 
administration and work in terms of resource and 
time. The approach proposed in the code of 
construction practice will accordingly require 
significant effort on the part of the employer‟s 
representative and his team. However, the 
promoter considers that it is best placed to provide 
those resources and manage the process. It is 
very much a polluter-pays approach, sir. 

The point is important for a number of reasons. 
First, any non-determination made by a local 
authority of a section 61 consent application—
within the 28-day approval period under the 1974 
act—is considered to be a non-approval. 

The Assessor: A non-approval?  

Richard Greer: Yes. 

The Assessor: I am obliged. 

Richard Greer: As a consequence, although 
the contractor may appeal that non-determination, 
and hence non-approval, there would be a 
significant impact on the project‟s programme. 

Ruth Crawford: I wish to pause there. Am I 
right that section 61(7) of the 1974 act is the 
statutory provision that provides that a non-
determination within 28 days is, in effect, a non-
approval?  

Richard Greer: That is my understanding, yes.  

Secondly, without prior consent, the contractor 
has no certainty that it will be able to undertake 
the works without impediment—and such certainty 
is fundamental to the integrity of the project in 
delivering the programme.  

Finally, the contractor and the project need a 
single consistent management process that 
applies to its entire length, which obviously 
includes the jurisdiction of three local authorities. 

Section 5.6 of the code of construction practice 
sets out when specific additional consents will be 
required from the local authority, and paragraph 
5.6.2 further explains that the consent will be 
sought only when the employer‟s representative 
has accepted that the contractor‟s assessment is 
properly prepared and robust. That can be done 
only following consultation with the noise liaison 
group. As you have already heard in evidence 
from me, sir, that will ensure the quality of the 
submission to the local authority, avoid surprises 
and ensure that additional mitigation—including, 
as necessary, noise insulation—is provided.  

I wish to reaffirm that section 5.6 of the code 
relates to those circumstances in which, despite 
their collective best efforts, the employer‟s 
representative and the noise liaison group have 
agreed that it is not reasonably practicable to 
contain noise or vibration levels within the limits of 
the residual impacts identified in the environmental 
statement. 

Ruth Crawford: You discussed earlier in your 
evidence today, and, indeed, in other sessions, 
the importance of planning. I have introduced the 
concept of being proactive rather than reactive. I 
am inviting you to speculate—if you feel 
uncomfortable doing so, no doubt you will refuse 
to answer the question—but could it be the case 
that local authorities prefer not to apply the prior 
consent procedure in the 1974 act because they 
consider that it would restrict their powers 
subsequently to serve a notice under section 60 of 
that act? 

Richard Greer: From my experience with a 
number of authorities, I know that there can often 
be a perception that the giving of prior consent, in 
whatever form, hinders or reduces the ability to 
take action if a complaint arises. You have heard 
from me before about my 17-plus years on the 
Channel tunnel rail link, which involved some 
108km of construction site over 10 years, 35 
contractors, 18 local authorities, some very tight 
circumstances, and working 24/7. I can only try to 
convey from personal experience that having a 
process in place that assures proper planning and 
robust assessment of consent applications—I 
believe that the promoter‟s process provides 
that—provides a much more successful way in 
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which to minimise the impacts on the public. That 
is absolutely a shared objective of the local 
authorities and ourselves. We want to minimise 
the impacts on the public that arise as a 
consequence of building this essential piece of 
transport infrastructure. 

In summary, counsel, it is not for me to say how 
local authorities can use their powers to best 
effect, but I highlight the fact that the process that 
has been brought forward in the project absolutely 
aims to get the best outcome in terms of 
minimising the impact. In light of my experience, I 
hope that they feel assured that it will provide the 
best outcome. 

Ruth Crawford: We touched earlier on the 
question or doubt that might exist about the quality 
of applications for approval, but earlier in your 
evidence you mentioned something about section 
61 applications under the 1974 act and Shaw‟s 
forms. Has consideration been given to the form of 
any application for and conditions of consent? 

Richard Greer: Yes. We are preparing an 
application form. We will be happy to share it with 
the noise liaison group and agree it with them. 
That will form part of the noise management plan 
that you heard about this morning, on which there 
is an undertaking to the authorities. 

Ruth Crawford: Returning to the matter of 
whether the promoter‟s proposed amendment to 
the bill at worst removes or at best restricts local 
authority powers, is there anything further that you 
feel you should draw to the assessor‟s attention? 

Richard Greer: Indeed there is. A key point 
about the amendment is that it will be worded to 
allow the contractor to prove that the Forth 
crossing works are being carried out in 
accordance with the code of construction practice. 
That means that it will not be appropriate as a 
defence to prove only that the works were being 
carried out in accordance with the consent given 
by the employer‟s representative. The other 
aspects of the code of construction practice must 
also be complied with, particularly, as I said in 
evidence this morning, the commitment that the 
impacts and effects will be no worse than the 
residual impacts and effects that are reported in 
the environmental statement. 

Ruth Crawford: I think that we have already 
touched on this, but my understanding of the 
evidence that you gave earlier is that this is a 
measure that does not exist at present under the 
Control of Pollution Act 1974. 

Richard Greer: That is correct. The defence 
that the works are compliant with the code of 
construction practice requires greater action and 
mitigation from the contractor in addition to the 
central requirement to employ best practicable 
means. 

Additionally, if the local authority grants a 
consent, it in effect restricts its own power to serve 
a subsequent abatement notice. However, if the 
employer‟s representative has granted a consent 
and the local authority disagrees that the consent 
should be given or disturbance arises despite the 
works being in compliance with the consent, it is 
always for the local authority to serve an 
abatement notice. One would hope that this would 
happen only where the collective best efforts had 
been made to come to an agreement, but were 
there to be an ultimate disagreement between the 
local authority and the employer‟s representative 
about whether consent should be given, ultimately 
the local authority would always retain the power 
to serve an abatement notice. 

Ruth Crawford: So, under the existing 
legislation—the 1974 act—a consent under 
section 61 may, in the mind of the local authority, 
serve as a disincentive to serve a notice under 
section 60, or restrict it from doing so. That 
inhibiting effect would not arise in relation to the 
project and the mechanisms that the promoter 
proposes should be put in place for consents 
under the code of construction practice. 

Richard Greer: That is correct. 

Ruth Crawford: So when the local authority 
seeks independent oversight of noise matters, as I 
understand that it will, the code of construction 
practice—through the noise liaison group in 
relation to this particular aspect of the 
amendments to be brought forward by the 
promoters—provides a statutory mechanism for 
ensuring that the council‟s independent oversight 
is provided and that the local authority‟s statutory 
powers are maintained or perhaps even enhanced 
to allow it to continue to take actions that it 
considers necessary in its role as a regulatory 
authority and to protect the public from nuisance. 

Richard Greer: Yes. That is correct. 

Ruth Crawford: To summarise—if I understand 
your evidence correctly—the powers available to 
the local authorities under the 1974 act will be 
retained; the noise management process set out in 
the code of construction practice, including 
planning, checking, approval, monitoring and 
reviewing, which have been much discussed, will 
ensure that the appropriate consideration is given 
to protecting the public and to the needs of the 
project; and, over and above that, there will be 
some enhancements to the local authority powers 
that are currently set out in the 1974 act. 

Richard Greer: Yes, that is absolutely the case. 

Ruth Crawford: Why does the promoter 
consider it necessary to have the amendments to 
the bill and the 1974 act in place? Perhaps Mr 
Mackay can explain the thinking behind that. 
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Andy Mackay: It might be of relevance to note 
in particular paragraphs 9.2.6 to 9.2.9 of Transport 
Scotland‟s written evidence on this matter. 

The Assessor: Can you give me that reference 
again please, Mr Mackay? 

11:45 

Andy Mackay: Paragraphs 9.2.6 to 9.2.9. 

For the record, of particular relevance are the 
first and last of those paragraphs. I refer to the list 
of bullet points in paragraph 9.2.6, which I think 
draws out some of the points that Mr Greer has 
made in evidence this morning—notably the 
substantial commitment in time and resource on 
the part of the employer‟s representative to 
administer the review and consider whether to 
approve the contractor‟s methods. That will avoid 
an undue burden being placed on the local 
authority. 

Also, as Mr Greer said in evidence, the Scottish 
ministers consider that they are is best placed to 
undertake the review in light of the risks that could 
arise from any delay in considering or approving 
the contractor‟s methods.  

The second bullet point under 9.2.6 is that 

“The approach will provide consistency across the project 
which lies within different local authority areas” 

and when construction works are undertaken—for 
example, on the Forth—that affect different local 
authority areas at the same time.  

The third bullet point is of particular relevance. It 
says: 

“It is the Scottish Ministers who have responsibility for 
assuring the contractor‟s performance in terms of 
compliance with the Forth Crossing Bill”— 

indeed it is ministers‟ duty to comply with the bill— 

“the Environmental Statement and Code of Construction 
Practice whilst providing a scheme of national significance”. 

Finally, but equally as important as any of the 
previous points in that paragraph, 

“The process assures the contractor‟s prioritisation and 
performance on best practicable means planning to 
achieve the objectives of the noise and vibration 
management procedures set out in the management plan”. 

Mr Henderson referred to that earlier.  

It is also worth while emphasising the evidence 
in paragraph 9.2.9: 

“The process therefore places a duty of care to ensure 
all parties involved ... to ensure that noise and vibration 
controls are integrated in to the planning of the works and 
then ensuring ongoing compliance with those 
commitments, therefore ensuring the highest possible 
levels of protection for the public being provided.” 

Ruth Crawford: Thank you. My questions thus 
far have focused primarily on the 1974 act. I 

understand that the City of Edinburgh Council and 
West Lothian Council are also concerned about 
the Environmental Protection Act 1990. They are 
concerned about the apparent removal of or 
restriction on their ability to investigate and take 
appropriate action on any potential statutory 
nuisance. Will you comment on those concerns 
relative to the impact on councils‟ powers under 
the 1990 act? 

Andy Mackay: I have already explained the 
amendment that the promoter intends to take 
forward on the point. As Mr Greer explained, the 
amendment would maintain and enhance the local 
authority‟s ability to serve a notice under the 
Control of Pollution Act 1974. It would not affect 
their ability to serve an abatement notice under the 
Environmental Protection Act 1990.  

Section 80(7) of the 1990 act provides that 

“it shall be a defence” 

for the contractor 

“to prove that the best practicable means were used to 
prevent, or to counteract the effects of, the nuisance” 

in question. Section 80(9) of the 1990 act provides 
that  

“it shall be a defence” 

for the contractor 

“to prove that ... the alleged offence was covered by a 
notice served under section 60 or a consent given under 
section 61” 

of the 1974 act. The provisions in the 1990 act are 
intended to be augmented in the same way as 
those in the 1974 act. The level of protection that 
is afforded to the public will not be reduced. 

Richard Greer: We have talked about 
augmentation of the current statutory processes 
under the 1974 act and the 1990 act. It may also 
be important to highlight another aspect.  

In theory, the fundamental basis for controlling 
construction noise and vibration is to employ best 
practicable means, but it is possible in certain 
circumstances that, having employed best 
practicable means, a high level of noise or 
vibration nonetheless results. The 1990 act is 
drawn in such a way that, in those circumstances, 
it would allow for noise levels to occur that would 
in other circumstances be considered to give rise 
to a statutory nuisance. Clearly, that could give 
rise to a level of impact that would not be desired 
by any party, but which nonetheless might become 
an unavoidable outcome of the works. It is 
important to highlight that the promoter sees that 
situation as getting close to an indefensible 
position for this project to create, which is why the 
additional provisions in the code of construction 
practice were brought in. If the noise or vibration 
levels were to become very high despite best 
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practicable means being employed, additional 
mitigation would be brought to bear, such as noise 
insulation or temporary rehousing. Therefore, the 
process brought about by having the code of 
construction practice as the defence brings those 
additional protections into place. 

Ruth Crawford: Earlier, I invited you to 
speculate on why local authorities prefer not to 
apply the prior consent and notice processes 
under the 1974 act. I realise that I am asking you 
to speculate again, but might another reason be—
in the minds of local authorities, at least—that 
employing those processes might restrict their 
power to serve a notice under section 80 of the 
1990 act? 

Andy Mackay: I will answer that one. Our 
position is similar to Mr Greer‟s, in that it is not for 
us to say why local authorities exercise or do not 
exercise powers that they have under either the 
1974 act or the 1990 act. However, as I explained, 
it is certainly the case that the effect of serving a 
notice under section 60, or granting a consent 
under section 61, of the 1974 act would 
subsequently restrict their ability to use powers 
under section 80 of the 1990 act to take any action 
in respect of a statutory nuisance. 

Ruth Crawford: As I understand it, both from 
looking at the 1974 act and from listening to your 
evidence, the planning and consent process is 
inherent to the 1974 act. Looking from the outside 
in, it might seem that allowing for a defence for a 
contractor in relation to notices served under the 
1974 act or the 1990 act reduces the protection 
afforded to the public. Am I correct in 
understanding that, far from that being the case, 
the promoter‟s proposals are designed to ensure 
the protection of the public? 

Richard Greer: Yes. Perhaps I can assist with 
that, given my experience. It is absolutely the case 
that the proposals are designed to ensure 
protection of the public. In obtaining a consent, 
either under section 61 of the 1974 act or under 
the project‟s code of construction practice, with 
appropriate scrutiny and oversight to ensure that 
the contractor has undertaken appropriate 
planning for the construction works, the key thing 
is to determine and ensure that a statutory 
nuisance will not occur or, if it could occur, to 
ensure that additional mitigation will be provided. 

That is, in effect, covered by section 60(4) of the 
1974 act, which explains that, in granting a 
consent, the local authority must have regard to 
the need to ensure that the best practical means 
are employed to minimise noise and the need to 
protect any persons in the locality from the effects 
of that noise. Both those considerations—which I 
covered earlier in my evidence—and the need for 
additional mitigation are also required by the code 
of construction practice. 

In essence, the processes that are set out in the 
1974 act and the 1990 act and in the amendments 
to the bill that are to be lodged define how the 
contractor may carry out his construction works in 
the knowledge that matters relating to the 
protection of the public have been appropriately 
taken account of. They therefore define the limits 
on the construction methods and the resulting 
levels of noise that are acceptable in carrying out 
those construction works. As I have explained, if 
the contractor exceeds those limits, through not 
complying with either the approach to constructing 
the works or the noise levels, the consents that 
have been granted will no longer be a protection to 
him. Hence, the Scottish ministers can take action 
through the contract to ensure the compliance of 
the works or, if necessary, the local authority can 
take action under the 1974 act or the 1990 act. 

That highlights the important planning elements 
that ensure that the protection and the mitigation 
are in place to minimise the impact of the works. 
The consent—the assessment—that is approved 
by the employer‟s representative provides a 
defence to the contractor only if the contractor 
complies with it. If the contractor does not comply 
with it, as you heard in evidence from Mr Glover 
last Friday, the project management makes it clear 
how, through the contract, it will ensure that the 
contractor stops those elements of the works that 
are not compliant with the consent that has been 
given. Further still, if that is insufficient, the local 
authorities retain the ability—if they think it 
necessary and there has been no other way to find 
agreement between the parties—to serve an 
abatement notice. 

Ruth Crawford: Thank you. Thus far I have 
concentrated on questions relating to section 3, 
issue 1, which is headed “Removal of Statutory 
Powers afforded the Council under environmental 
legislation”. I would now like to move to section 3, 
issue 4, which addresses the role of the 
employer‟s representative and the perception that 
that may inhibit the local authorities‟ taking 
independent action to protect the public. We have 
already heard a lot of evidence on the role of the 
employer‟s representative, but to recap I ask Mr 
Mackay to explain what the promoter‟s position is 
relative to the employer‟s representative. 

The Assessor: I notice that time is moving on, 
so I ask for this evidence to be fairly condensed. I 
have a good note on it, but I am happy to have it 
underscored. 

Andy Mackay: As Mr Williamson said, issue 4 
is closely related to issue 1. 

The Assessor: Indeed. 

Andy Mackay: It boils down to the fact that the 
employer‟s representative has a significant role in 
approving the contractor‟s assessments up to a 



775  13 SEPTEMBER 2010  776 
 

 

certain level before they go to the local authority. 
However, that is all under the oversight of the 
noise liaison group. I refer to paragraph 9.2.13 of 
Transport Scotland‟s written evidence on the 
issue, which I will not read in the interest of saving 
time. Other evidence was provided last 
Wednesday— 

Ruth Crawford: It is paragraph 9.2.12. 

Andy Mackay: Sorry, my mistake. 

The Assessor: Can you give me the page 
number, perhaps? 

Andy Mackay: It is on page 40, and it is 
paragraph 9.2.12. 

Ruth Crawford: Sorry, I interrupted you. 

12:00 

Andy Mackay: I think that some evidence on 
this point was provided last Wednesday with group 
32 and possibly on Friday with group 44.  

We have covered at some length already this 
morning the fact that the powers of local 
authorities to take action in accordance with the 
Control of Pollution Act 1974 and the 
Environmental Protection Act 1990 are not 
diminished by the amendments that the promoter 
intends to lodge. We have also covered in 
particular the fact that they could allow for an 
additional area of challenge by local authorities. 

A couple of points were brought out: first, 
picking up on evidence from Mr Greer, the 
requirement to employ best practicable means to 
minimise noise; and secondly the fact that the 
amendment that the promoter intends to lodge 
concerning the Control of Pollution Act 1974 will 
be worded to allow for the contractor to prove that 
the Forth crossing works are being carried out in 
accordance with the code of construction practice 
and not, as would be the case under the 1974 act, 
in accordance with the consent. 

That is of particular relevance for the council‟s 
ability to take independent action. It obviously has 
a significant role on the noise liaison group to 
provide advice to the contractor and the 
employer‟s representative, and the employer‟s 
representative is bound to take appropriate 
consideration of that advice. That is stated in the 
code of construction practice. 

Ruth Crawford: If, for whatever reason, the 
council is not satisfied that the employer‟s 
representative is taking appropriate consideration 
of the need to protect the public or of the views of 
the local authority before giving consent to the 
contractor, does the council have any recourse? 

Andy Mackay: It does. First and foremost, it 
has recourse through the noise liaison group to 

make representations. If the council is not satisfied 
through that group and the employer‟s 
representative approves construction works 
without taking appropriate consideration of its 
views, the local authority could serve a notice 
under section 60 of the Control of Pollution Act 
1974 because, in effect, the works would not 
comply with the code of construction practice—
paragraph 5.2.6 in particular. If the notice was 
upheld by the sheriff, it would have to be complied 
with. 

Ruth Crawford: Am I right in understanding that 
a notice can be served either in advance of or 
during the construction works? 

Andy Mackay: Yes. The importance of the fact 
that a notice under section 60 can be served in 
advance can be taken from the fact that there is a 
notification procedure that the contractor has to 
undergo before it can carry out construction works. 
The procedure is set out in paragraph 2.3.1 of the 
code of construction practice. The contractor has 
to provide two weeks‟ notice to affected residents, 
so there is ample time if the local authority 
considers that its views have not been taken 
account of appropriately for it to take action even 
before construction works are undertaken. 

Ruth Crawford: In short, is there any effect on 
the local authority‟s ability to take independent 
action either before or during the construction 
works to protect the public if it considers that 
independent action is necessary? 

Andy Mackay: No, there is no effect on that 
ability. 

Ruth Crawford: I am conscious of the time, sir, 
but it might be useful finally to hear from the 
promoter, through Mr Henderson, pulling together 
all the evidence. I would welcome the promoter 
being able to assure the assessor that the public 
will be fully protected from noise and vibration 
impacts, so it would be useful if Mr Henderson 
provided the hearing with that assurance. 

Frazer Henderson: It is worth noting that the 
promoter is fully cognisant of the issues and 
concerns that were raised before and during the 
objection period by members of the public and the 
local authorities that represent those members of 
the public. As you have heard, sir, today and 
previously, the promoter has taken proactive 
steps, with welcome assistance from Fife, West 
Lothian and City of Edinburgh Council officials, to 
address some of the issues. 

In previous sessions, and again today through 
Mr Greer‟s evidence, we mentioned method 
statements, the noise and vibration management 
plan, and the noise liaison group. The contractor 
has to undertake a rigorous assessment when it is 
planning its work, and that assessment is 
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incorporated in the noise and vibration 
management plan. 

The plan will be assured by the employer‟s 
representative and scrutinised by the councils 
through their participation in the noise group. It is 
important, sir, that the contractor is not permitted 
to start works until that plan has been approved. It 
is also worth mentioning the fact that the plan 
covers the execution of the works and the 
mitigation that must be in place prior to the 
execution of the works. 

You can see quite clearly, sir, that this is about 
planning, which includes planning to ensure 
compliance. Compliance is taken forward by 
monitoring. The promoter therefore contends that 
there will be continuous oversight throughout the 
works. Because the process is transparent to the 
local population and shows that their interests are 
being addressed, it provides assurance. 

On that point, I want to come back to a 
paragraph that Mr Mackay referred to, which was 
paragraph 9.2.9 of our rebuttal statement to the 
City of Edinburgh Council. I cannot stress strongly 
enough that the transparent process that we have 
put in place puts a duty of care on all the parties—
the contractor, ourselves and the local 
authorities—to ensure that noise and vibration 
controls are integrated into the planning of the 
works. That picks up on the proactive-rather-than-
reactive element that the City of Edinburgh 
Council and Mr Mackay mentioned. The process 
then goes on to ensure on-going compliance with 
those commitments. You will recall, sir, the 
monitoring that we have put in place and the 
reporting of that monitoring, which will be made 
public and put on the website, to ensure 
compliance with commitments. 

The final clause of that paragraph is the most 
important one. It talks about 

“ensuring the highest possible levels of protection for the 
public”. 

On that matter, there is no difference between the 
promoter and the local authorities. We clearly 
have the public‟s interests at heart and, as I have 
probably mentioned on a number of occasions—
perhaps I have laboured it too often—we will be 
neighbours in the community for five and a half 
years. It is in our interests to ensure that we are 
good neighbours and I believe that the process will 
ensure that we can give effect to our good 
neighbourliness—if, indeed, there is such a word. 

Ruth Crawford: Sir, I have no further questions 
in chief. 

The Assessor: Mr Mackenzie, would you care 
to question the witnesses? 

Colin Mackenzie: What is the overriding 
objective behind the bill provisions that seek to 

vary, disapply or limit the powers of the local 
authority on noise nuisance?  

Andy Mackay: It is clear that the overriding 
objective of the bill is to grant the Scottish 
ministers the authority to construct the Forth 
crossing works and, while they are doing so, to 
comply with part 9 of the bill, “Environmental 
matters”. Section 66 of the bill states: 

“Ministers must do everything which is reasonably 
practicable in order to ensure that the environmental impact 
of the construction and operation of the Forth Crossing 
works is not worse than the residual impact identified in the 
environmental statement.” 

This morning we have given substantial evidence 
on why we see it as necessary to amend the 
Control of Pollution Act 1974 and the 
Environmental Protection Act 1990. 

Colin Mackenzie: If I put it to you that this is 
just an exercise in risk management, to attempt to 
minimise the local authority interfering and using 
its statutory powers, what would your response 
be? 

Andy Mackay: I do not think that local authority 
interference could in any way be suggested as the 
reason for our taking forward the amendments to 
the bill that we propose. If we were concerned 
about interference by the local authority, it would 
not feature on the noise liaison group and the 
matter would be wholly the responsibility of the 
Scottish ministers. The fact that the amendments 
that we seek would not affect the local authority‟s 
ability to serve notice and would provide it with 
additional opportunities to do that—for example, if 
it were not content that the approval process had 
been followed properly—demonstrates that local 
authority interference is not a concern. 

If the contractor does not have the benefit of 
going through a planning process, which assures 
him that appropriate consideration has been given 
to the need to protect the local population and 
gives him a framework within which to construct 
the project, and the benefit of statutory protection 
from that process, there is a question of risk. Colin 
Mackenzie was not here last Wednesday, when I 
mentioned in evidence that, where there is risk, 
contractors will add costs to take account of that. 
That was in no way meant to imply that the 
process that we are putting in place will be more 
relaxed than that which the 1974 act currently 
affords. However, if the contractor goes through 
an onerous planning process and that process 
does not provide him with some level of certainty 
about how he can carry out the works, there is risk 
in his eyes. That risk would be carried by the 
Scottish ministers, through cost. There might be 
no need for them to pay that cost, if a consent 
were granted through the process. 
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Colin Mackenzie: Do you see any conflict 
between policing noise and vibration and ensuring 
that the project remains on time and on budget? 

Andy Mackay: No. 

Colin Mackenzie: You are quite clear about 
that. 

Andy Mackay: Yes. The provisions of the code 
of construction practice and of the environmental 
statement are clear. They are not time barred on 
day-to-day construction activities—“best 
practicable means” will apply to all works at all 
times. 

12:15 

Colin Mackenzie: Would you say that the 
employer‟s representative will be truly independent 
in the way that a local authority exercising its 
powers and duties under the Control of Pollution 
Act 1974 and the Environmental Protection Act 
1990 is? 

Frazer Henderson: At stage 1 and during this 
hearing, we have given a large body of evidence 
on the role and function of the employer‟s 
representative. It is fair to say that they will be 
there to ensure the execution of the contract and 
they will, in effect, be independent in executing it. 
They will have to comply with the provisions in the 
bill and the code of construction practice and 
ensure that the environmental statement goes 
forward. 

An aspect that perhaps has not been drawn out 
in your questioning is the added value of the 
employer‟s representative over and above a local 
authority official. Quite simply, the employer‟s 
representative can give effect to the contract 
whereas the local authority official cannot. The 
employer‟s representative therefore has much 
greater leverage than any local authority official 
has. 

For the many reasons that we have given 
previously and today, we believe that the 
employer‟s representative is the most appropriate 
person for ensuring the appropriate execution of 
the contract. They will be supported by many and 
various parties through their participation in 
discrete forums such as the noise liaison group, 
the traffic management working group and the 
community council forums. Collectively, they will 
provide assistance to the employer‟s 
representative in the execution of his 
responsibilities. 

Andy Mackay: Sir, it may be helpful to refer to 
Mr Shackman‟s evidence on the first day of the 
hearings, in which the role of the employer‟s 
representative was the subject of a question that 
you put to him. 

The Assessor: It was, and I have that noted. 

Colin Mackenzie: Gentlemen, is there in your 
view any downside to allowing the local authority 
to retain its full range of powers under the Control 
of Pollution Act 1974 and the Environmental 
Protection Act 1990? 

Andy Mackay: Sir, as I think we have explained 
in evidence, the local authority will retain the full 
range of powers. I am puzzled by the question. 

Richard Greer: The downside, which I 
described earlier, is that ensuring compliance with 
all the various commitments that have been given 
would require different approaches. For example, 
ensuring that the best practicable means have 
been employed would have to be done under the 
Control of Pollution Act 1974 and the 
Environmental Protection Act 1990, whereas 
ensuring that impacts and effects are not worse 
than the residual significant impacts and effects in 
the environmental statement would have to be 
pursued under the Forth Crossing Bill provisions. 
By making the proposal that we do, and linking the 
process back to the code of construction practice, 
all those matters are brought together into one 
place. That provides a vehicle for the local 
authorities to ensure the project‟s compliance with 
their requirements through a single process. 

Colin Mackenzie: Thank you. Gentlemen, I ask 
you to imagine a possible conflict situation. 
Imagine the project slipping behind schedule and 
longer hours of working being required to catch 
up, with the potential for noise at or above the 
thresholds. To whom would the employer‟s 
representative owe the greater duty—the Scottish 
ministers or the public? 

Andy Mackay: I said before that the Scottish 
ministers‟ duties are set out clearly in the bill. I am 
certainly not in a position to balance one group 
against the other. What is important in respect of 
the best practicable means—I have no doubt that 
Mr Greer will correct me if I am wrong—is that, if a 
contractor needs to work longer hours at times to 
ensure that the project is constructed, appropriate 
measures are in place to protect the public. That is 
precisely why we are setting out the planning 
process and why it is appropriate for the contractor 
to have the benefit of that planning process, which 
involves planning mitigation and planning 
monitoring. 

I hope that, if issues with the project‟s timescale 
arose and completion were critical to enable the 
crossing to be in place when it needed to be in 
place, the council would share the concern about 
that with the ministers. 

Colin Mackenzie: Is it your position that, once 
enacted, the bill, the environmental statement and 
the code of construction practice will be set in 



781  13 SEPTEMBER 2010  782 
 

 

stone for the duration of the contract construction 
period? 

Andy Mackay: No, that is not the case. Section 
68 of the bill allows for amendments to the code of 
construction practice. It is notable that section 
68(1) says that any 

“amended or replacement document must not reduce the 
standards of mitigation and protection provided for in the 
document being amended or replaced.” 

Colin Mackenzie: In your view, that will give the 
public adequate protection in changing 
circumstances. 

Frazer Henderson: Yes, it will. One key point is 
that section 68(2) says: 

“Ministers must ... before amending or replacing” 

the code of construction practice 

“have regard to ... views expressed” 

by consulted bodies. The bodies that can express 
views include 

“local authorities for the areas in which the Forth Crossing 
works are situated”. 

Section 68 provides the opportunity for local 
authority engagement in reviewing the code of 
construction practice. 

Colin Mackenzie: Is there any reason to 
suppose that the local authorities—the City of 
Edinburgh Council, West Lothian Council and Fife 
Council—will not be consistent, given that they 
have all met Transport Scotland together? 

Andy Mackay: Do you mean consistency in 
how the procedures in the 1974 act might be 
applied or in some other manner?  

Colin Mackenzie: In the former case. 

Andy Mackay: As the local authorities are 
different, it is entirely possible that they will take 
different views on construction matters. I refer you 
to an example that we know well—maximum noise 
levels, which were a concern not of Fife Council 
but of the City of Edinburgh Council and West 
Lothian Council. It is entirely possible for local 
authorities to take different views on and 
approaches to noise matters. 

Frazer Henderson: I add simply that the local 
authorities have reacted in different ways to the 
bill. 

Richard Greer: All three of us are answering. 
Another key point is that, under current statute—
the 1974 act and the Environmental Protection Act 
1990—consent is given under the 1974 act for the 
jurisdiction in which the works are being 
undertaken. However, in many instances in this 
project, the noise will be in one local authority‟s 
jurisdiction and the receptors will be in another 

jurisdiction, so consistency will be vital to ensure 
that the project can be delivered. 

Colin Mackenzie: For my benefit and possibly 
that of others round the table, will you say what 
exactly are programme-critical works? 

Andy Mackay: I am sorry—could you draw my 
attention to the reference? 

Colin Mackenzie: It is mentioned in paragraph 
5.2.9 of the Scottish ministers‟ response with 
regard to caveats in the code of construction 
practice. 

Andy Mackay: Is the reference not paragraph 
5.2.9 of the code of construction practice, rather 
than the written evidence? 

Colin Mackenzie: Yes. 

Andy Mackay: The sentence to which you refer 
points out: 

“Only where the Employer‟s Representative is satisfied 
that it is an essential requirement of the critical programme 
for the project or if the works need to be completed to 
ensure the integrity of the infrastructure being provided will 
consent be given for works to be undertaken under this 
paragraph.” 

Of course, that refers to consent for construction 
activities that could cause disturbance outside 
normal working hours. 

Every construction project will have a critical 
path. The project is required to be completed and 
open by a certain time. An example of 
programme-critical activity would be the work on 
foundations within the firth of Forth. That work will 
be affected by the tides. Interestingly, that 
example is also relevant to the second part of the 
sentence that I quoted, because the type of work 
that we expect to carry out on the foundations 
cannot, once started, reasonably be stopped 
without completely affecting the integrity of those 
foundations. Mr Glover has provided evidence on 
a number of occasions about the importance of 
these foundations to the new crossing. Quite 
clearly, though, the contractor must make a case 
to the employer‟s representative, who will have to 
take appropriate consideration of the noise liaison 
group. There will be a shared responsibility in 
reviewing this to ensure that the employer‟s 
representative can make his determination. 

Richard Greer: Mr Mackay has given two very 
strong examples of where it is unavoidable—and I 
think that it has been the subject of discussion with 
local authorities—that night-time work will be 
required from time to time. I should confirm that 
the protections within the proposed process, which 
is that any night-time works will be subject to their 
own assessment under section 5 of the code of 
construction practice, will apply and as a result the 
contractor will have to bring forward their method, 
why it is the best practicable means and all the 
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mitigation that they propose to put in place to 
ensure that undertaking works at the most 
sensitive time of the day—in other words, the night 
time—can be mitigated in so far as it is reasonably 
practicable. Of course, those specific assessments 
will be scrutinised and reviewed by not just the 
employer‟s representative and his advisers, but 
the local authorities through the noise liaison 
group. 

Colin Mackenzie: I have a final question. What 
sanctions can you use should a subcontractor not 
comply with the requirements of the code of 
construction practice? 

Andy Mackay: Subcontractors are employees 
of the contractor. I am wondering whether you are 
suggesting that the Scottish ministers cannot take 
action in that respect. On Friday, Mr Glover 
explained—quite neatly, I think—that the Scottish 
ministers retain the ability to halt works that are 
not being undertaken in accordance with the 
consent that has been granted or if noise levels 
are exceeding those permitted in a consent. That 
action can be taken for small-scale works all the 
way through to much more significant and large-
scale construction works, so it is scalable and can 
be applied to every part of the project. 

12:30 

Colin Mackenzie: That concludes the questions 
from the objectors, sir. Thank you. 

The Assessor: Ms Crawford, do you have any 
questions by way of re-examination? 

Ruth Crawford: I have a couple of questions, sir, 
taking up matters raised at the start of the cross-
examination. As I understand it, part of Edinburgh 
council‟s concern relates to its perception that the 
promoter might resent the local authority‟s 
involvement in some way. There was reference to 
prevention of local authority interference. What is 
the promoter‟s view of local authority involvement? 
Do you welcome it, or is it something to fear or try 
to obstruct? 

Frazer Henderson: We welcome very much the 
engagement of the local authorities and their 
expertise, not just with regard to the noise matters, 
but more widely on some of the transportation 
issues. That was clear in earlier evidence from Mr 
Poulton and Mr Kennedy from City of Edinburgh 
Council. We engage with the local authorities. 
Indeed, we could not take the noise liaison group 
forward without the engagement of all three local 
authorities. In short, we welcome their 
engagement and wish to work closely with them 
throughout the delivery of this exciting project over 
the next six or so years.  

Ruth Crawford: In short, do you see them as 
an interfering busybody, getting in the way of your 
managing to deliver the project? 

Frazer Henderson: No. We see them very 
much as a welcome partner, representing a 
particular constituency and having a degree of 
expertise that they can use to support us in the 
delivery of this project. 

Ruth Crawford: Thank you. I have a couple of 
questions on the bill. You—and Mr Mackay in 
particular—were asked various questions about 
conflicts that may arise. As I understand it, Mr 
Mackay, you referred back to the duties of the 
ministers. Am I right that section 66 of the bill 
provides that 

“Ministers must do everything which is reasonably 
practicable in order to ensure that the environmental impact 
of the construction and operation of the Forth Crossing 
works is not worse than the residual impact identified in the 
environmental statement”? 

Andy Mackay: Yes. 

Ruth Crawford: Section 67 provides that: 

“Ministers must do everything which is reasonably 
practicable in order to ensure that the Forth Crossing 
works— 

(a) are carried out in accordance with the code of 
construction practice, and 

(b) operate in accordance with the noise and vibration 
policy.” 

Is that correct? 

Andy Mackay: Yes. 

Ruth Crawford: So, assuming that this bill is 
passed by the Parliament, it is correct that the 
ministers‟ duties will be enshrined in statute. 

Andy Mackay: Yes. 

Ruth Crawford: On a related topic, I think that 
Mr Henderson mentioned the amendment to the 
code of construction practice. Section 68(1) of the 
bill makes provision for the ministers to amend or 
replace the code of construction practice or the 
noise and vibration policy and goes on to state: 

“an amended or replacement document must not reduce 
the standards of mitigation and protection provided for in 
the document being amended or replaced.” 

Frazer Henderson: Yes. 

Ruth Crawford: Without labouring the point, 
section 1 of the code of construction practice—and 
there are other references to this in the code of 
construction practice—makes plain the purpose of 
the code. We can also see that the code of 
construction practice is to be included in the 
contract documents for the construction of the 
project. I am referring to paragraph 1.2.3. Is that 
correct? 

Frazer Henderson: Yes, indeed. 
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Ruth Crawford: The duty that we see set out in 
the bill at section 66 is reflected in paragraph 1.2.4 
of the code, which states:  

“The Scottish Ministers have a duty to do everything 
which is reasonably practicable to ensure that the Project is 
constructed in accordance with this CoCP. The Scottish 
Ministers will ensure compliance with this CoCP through 
the construction contracts. In line with the requirements of 
the Forth Crossing Bill, the contractor will do everything 
which is reasonably practicable to construct the Project in 
accordance with this CoCP”. 

And so it goes on. 

Frazer Henderson: Yes, indeed. 

Ruth Crawford: Thank you, sir. I have no 
further questions. 

The Assessor: We have done quite well, so I 
suggest that we take a short break. 

12:35 

Hearing suspended. 

12:42 

On resuming— 

The Assessor: Welcome back, everyone. I 
understand that there are representatives of West 
Lothian Council here. Our programme was 
originally to hear them this morning if at all 
possible, but my suspicion is that I will have to ask 
them to wait until the afternoon. If that spoils their 
day, I regret it. 

Mr Mackenzie, would you care to lead out your 
case? 

Colin Mackenzie: Thank you, sir. I appear with 
Mr Stephen Williamson from the services for 
communities department of the City of Edinburgh 
Council. 

Mr Williamson, were the Forth Crossing Bill to 
be enacted and the code of construction practice 
to be incorporated into the contract, would the 
public in the vicinity of the project be adequately 
protected against noise and vibration? 

Stephen Williamson (City of Edinburgh 
Council): We do not believe so, because the bill 
does not give the local authority sufficient room to 
take action and there is a broad envelope for what 
the code of construction practice permits. 
Fundamentally, the employer‟s representative 
decides whether works should go ahead. There is 
a requirement for said person to take on board the 
local authority‟s views, but the code says only that 
they must “take appropriate consideration” or “take 
account” of those views; nowhere does it say that 
they must follow the local authority‟s advice. 

Colin Mackenzie: Can I take it from that 
comment that you have reservations about the 

role that you, as an environmental health officer, 
are afforded in the process? 

Stephen Williamson: Yes, you can. 

Colin Mackenzie: Having been involved in 
discussions—no doubt, lengthy ones—with 
Transport Scotland and considering the 
documentation that the agency has produced, do 
you consider that the project has a robust noise 
and vibration management regime? 

Stephen Williamson: The management plan 
and the code of construction practice that have 
been brought together are good documents for 
any contractor to use. They contain the kind of 
measures that we would advise contractors to 
take, but do not replace the local authority‟s power 
to intervene and take action on the public‟s behalf. 

Colin Mackenzie: What level of protection 
would you say is given to the public by the best 
practicable means defence that is proposed in the 
bill and the code of construction practice? 

12:45 

Stephen Williamson: If everybody operated to 
the best practicable means and we all agreed on 
it, the protection would be suitable and sufficient. 
The trouble is that deciding what are the best 
practicable means is not an exact science, and 
there can be disagreement about what it means. 
One would hope that it could be discussed at the 
noise liaison group, but it can mean many things 
to many people, and the decision will rest with the 
employer‟s representative. 

Colin Mackenzie: I take it that in general, Mr 
Williamson, you come to the table today having 
been used to working with contractors on large 
civil engineering projects, and to having to 
exercise your statutory powers in that regard. 

Stephen Williamson: Indeed, but the use of the 
statutory powers tends to be in the background. 
We in Edinburgh have signed up to the 
Government‟s enforcement concordat, so the first 
step is not to go wielding the notice book about, 
but to meet and discuss the issue informally with 
contractors to find a way forward. 

With regard to large projects, this very 
Parliament was subject to public complaint. Our 
council headquarters was built not far from here 
and was also subject to complaint. The A720 city 
bypass was built entirely at night, and again was 
the subject of public complaint. Not once did we 
feel it necessary to serve a notice; we managed to 
work informally with the contractors to find a way 
forward and reduce the disturbance to the public. 

Colin Mackenzie: In whose interests do you 
act—or believe that you act—when you are 
determining whether you have to step in and use 
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your statutory powers to deal with a noise or 
vibration problem? 

Stephen Williamson: If we have to step in, we 
are clearly acting on behalf of the public. Before 
wfe do that, however, we must decide whether the 
complaint is justified or not. We view our role very 
much as independent, and we are as likely to 
advise a member of public who is making a 
complaint that the activity that is taking place is 
reasonable and necessary, and that we will not act 
against the contractor. 

Colin Mackenzie: Are you required to have 
regard to the commercial interests of employers 
and contractors in a project? 

Stephen Williamson: Built into the terms “best 
practicable means” and “reasonably practicable” is 
the thought that one does not go to excessive 
cost, so there is a requirement to think about that. 

Colin Mackenzie: Do you have any experience 
of a statutorily empowered construction project for 
which the usual local authority safeguards have 
been disapplied or limited? 

Stephen Williamson: I have none at all. To my 
knowledge it has never happened in Scotland. The 
promoters advise me that it has happened in 
England, but not in Scotland. 

Colin Mackenzie: Do you envisage your being 
a member of the noise liaison group? 

Stephen Williamson: Yes, I do. 

Colin Mackenzie: What input do you hope to 
bring to the group? 

Stephen Williamson: I hope to bring my 
knowledge and experience, and the right 
questions when an assessment is produced, in 
order to ascertain whether it is appropriate. 

My fear is that there will be circumstances in 
which it comes down to a judgment call. The 
decision as to whether certain types of works 
should go ahead will be relatively easy at the 
extremes. There will be times when it is obvious 
that the work needs to happen for the sake of the 
project, and there will be other occasions when 
that kind of disturbance to the public is wholly 
unnecessary. 

There will, however, be a group of decisions to 
be made in the middle, where the decision is less 
than clear cut. My concern in that regard relates to 
exactly how independent the employer‟s 
representative can be. He is human after all, and 
will have diametrically opposed interests pressing 
on him. 

Colin Mackenzie: What level of confidence do 
you have that the public interest input that you 
express to the noise liaison group would be 

accepted and implemented by the employer‟s 
representative? 

Stephen Williamson: It is difficult to say. We 
have worked very well with Transport Scotland in 
developing and making changes to the code of 
construction practice and, similarly, to the 
management plan, but we have always disagreed 
with it on where the authority for the final decision 
should lie. As I said, a judgment call will 
sometimes be involved. If it comes down to that 
and the decision goes against the public when I 
think that it should go further, I will fear that the 
public are not being best served. 

Colin Mackenzie: I take it, Mr Williamson, that 
you are familiar the terms and operation of section 
61 of the Control of Pollution Act 1974. 

Stephen Williamson: Yes. 

Colin Mackenzie: Is it much used in Scottish 
local authorities? 

Stephen Williamson: It is rarely used in 
Scottish local authorities. It is occasionally used in 
England, but the English process is completely 
different—they also use planning law to control 
construction sites, which is not done in Scotland. 

Colin Mackenzie: Who initiates the section 61 
process? 

Stephen Williamson: The section 61 process is 
initiated by a contractor making an approach to the 
local authority. The decision whether to use 
section 61 is entirely at the discretion of the 
contractor.  

Colin Mackenzie: So, it is not a matter for you 
to suggest to the contractor. 

Stephen Williamson: It is not. 

Colin Mackenzie: If the terms of the bill and the 
environmental statement and the code of 
construction practice are all approved, will you 
have any powers to investigate complaints of 
statutory noise nuisance? 

Stephen Williamson: We will investigate just 
as we do now. The difference will be how exactly 
we take that forward if we believe that there is a 
problem. In this case, action would be required 
under the Control of Pollution Act 1974; we would 
rarely use nuisance provisions to deal with 
construction sites. 

Colin Mackenzie: Is your department normally 
quick to serve notice on construction sites? Could 
you give examples of that? 

Stephen Williamson: No. As I said, through the 
council, the department is signed up to the 
Government‟s enforcement concordat. To put that 
in context, in the past financial year, we served 
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four notices against construction sites and were in 
receipt of 371 complaints about construction sites. 

Colin Mackenzie: As we have heard already 
this morning, an offer has been made by Transport 
Scotland to amend the bill at stage 2 by removing 
the provisions that would restrict the council‟s 
powers to serve notice to control noise under the 
1974 act. Do you find that offer acceptable? 

Stephen Williamson: I remember that, when I 
received Mr Henderson‟s letter, a great big smile 
spread across my face when I read the part that 
said, “You can have your powers back”. However, 
it disappeared a couple of paragraphs later when 
he said that he would have to introduce a special 
defence that the works were being carried out in 
accordance with the code of construction practice 
so that the main aim of the project would not be 
frustrated. I feel that the introduction of that special 
defence limits the way in which the local authority 
will be able to take action, should there be 
problems. 

Colin Mackenzie: Is it your intention to frustrate 
the primary aim of the bill? 

Stephen Williamson: Not at all. I want to 
ensure that the public are appropriately protected, 
and I think that that is best done through the local 
council. I believe that, when he was before the 
assessor, Mr Poulton said that the City of 
Edinburgh Council supports the building of the 
bridge. Personally, I am really looking forward to it. 
I was a little boy the last time they built a bridge 
like this. 

Colin Mackenzie: Earlier this morning, in the 
examination in chief, we heard that the proposals 
in the bill are said to be an improvement to the 
1974 act. Do you agree with that statement? 

Stephen Williamson: I do not see how the bill 
will improve the 1974 act. If it is passed, it will sit 
within it, and will provide a defence that acting 
within the code of construction practice prevents 
any action being taken. There are weaknesses 
within the code of construction practice that I think 
might inhibit the local authority‟s attempts to 
protect the public. I see no reason why the code of 
construction practice could not exist outwith the 
1974 act and provide a management tool for 
promoters, which would mean that it 
complemented the 1974 act rather than 
substituted for it.  

Colin Mackenzie: Do you see your statutory 
role under the 1974 act and the Environmental 
Protection Act 1990 as being truly independent? 

Stephen Williamson: Absolutely. I have spent 
a great deal of my career disappointing members 
of the public when I say that I will not act on their 
behalf because I think that the rights of the person 

about whom they are complaining would be 
infringed.  

Colin Mackenzie: Finally, to pick up on an 
issue that was raised during the examination in 
chief, will the local authority powers be maintained 
or enhanced by the proposed amendments to the 
bill that we have heard about this morning? 

Stephen Williamson: I do not believe that they 
will be enhanced, and they are certainly not 
maintained when a special defence is put in place 
against them. 

Colin Mackenzie: That concludes my 
questions. 

The Assessor: I seek a point of clarification 
before we move on. I would like to be clear about 
what changes to the bill the council wishes to see. 
In the rebuttal, there is a “not applicable”, but in 
the written statement you request point blank that 
sections 70 and 71 of the bill be deleted. What 
does the council have in mind? 

Stephen Williamson: We would like our 
powers to remain without anything in the bill 
reducing our ability to use them properly. We 
would like the status quo—not the status quo of 
the bill, but the status quo of the current legislative 
situation. 

The Assessor: That is clear enough. Thank 
you. 

Ruth Crawford: Good afternoon, Mr 
Williamson. I think that it is afternoon. Time flies. It 
seems that running through your evidence in chief 
is a concern that the employer‟s representative will 
not take account of any representations that you 
or the noise liaison group wish to make to them. 

Stephen Williamson: There is a requirement 
for the employer‟s representative to take account 
of the representations, but he is not required to act 
on them. He might do that, but there is no 
requirement for him to do so. 

Ruth Crawford: There was some discussion in 
chief about past disagreements about what are or 
are not the best practicable means. If you, as the 
council, disagreed that best practicable means 
were being employed, you could make 
representations to the employer‟s representative. 

Stephen Williamson: Yes. 

Ruth Crawford: If you were not satisfied with 
the response—let us assume that, for whatever 
reason, the employer‟s representative did not 
agree with your representations and you remained 
unsatisfied—you could serve notice under your 
existing powers under the Control of Pollution Act 
1974. 



791  13 SEPTEMBER 2010  792 
 

 

Stephen Williamson: Indeed, but it would be 
limited to the best practicable means rather than 
the wider possibilities that exist at present. 

Ruth Crawford: Would it be open to the 
contractor to defend what had been proposed? 

Stephen Williamson: I am sorry, but I do not 
understand the question. 

Ruth Crawford: I am not sure that I understand 
your concern that something that you have under 
the existing regime is being taken away from you. 

Stephen Williamson: I will give an example. 
Under the code of construction practice, it is 
permissible for night working to take place on the 
main crossing, and the discretion to allow that is 
within the gift of the employer‟s representative. 

Ruth Crawford: The work would have to be 
carried out in accordance with the code of 
construction practice. 

Stephen Williamson: Indeed, but noise that is 
created at night is almost certain to be disturbing. 
Work at night would perhaps be deemed 
inappropriate, but we would not be able to serve 
notice to stop it. 

Ruth Crawford: If you were concerned, you 
would have made a representation in advance. 

Stephen Williamson: It might not have been 
taken notice of. 

Ruth Crawford: If it was not taken account of, 
would I not be right in understanding that that 
would make it possible to argue that the works 
were not being carried out in accordance with the 
code of construction practice because proper 
account had not been taken of the 
representations? 

Stephen Williamson: We are now arguing 
about semantics and the meaning of “taking 
proper account”. If you look at the code of 
construction practice, you will see that it is 
permissible to work during those hours, so I 
contend that giving permission to work during 
those hours is in accordance with the code of 
construction practice, and I would be prevented 
from serving a notice. 

Ruth Crawford: Ultimately, as you say, you and 
I can get into a semantic argument, but the 
position of the promoter is that the works have to 
be carried out fully in accordance with the code of 
construction practice, which includes taking 
account of representations. 

Now, you and I might have a difference of 
opinion regarding what is meant by “taking 
account of”, but the ultimate arbiter in such 
matters would be the sheriff, should there be a 
dispute about any notice that has been served. In 
short, the point that I am putting to you for your 

comment is that you could, if so advised, serve a 
notice and, ultimately, the decision maker in 
relation to the validity of that notice would be the 
truly independent person in our system—namely, 
the sheriff. 

13:00 

Stephen Williamson: You are absolutely 
correct, but it would not be normal for us to serve 
a notice that we thought had a special defence 
against it. 

The Assessor: As you know, I am not legally 
qualified. Although such a notice would not be 
normal, would it be inadmissible to you? You are 
talking about your normal practice, but would that 
course of action be open to you? 

Stephen Williamson: I think— 

The Assessor: I am sorry, but I am not legally 
qualified. I need a yes or a no. Would that be open 
to you? 

Stephen Williamson: In a very pedantic sense, 
I would say yes. 

The Assessor: I am obliged. 

Ruth Crawford: If I understand your evidence 
correctly, you are saying that you would be 
prevented from exercising your powers under 
either the Control of Pollution Act 1974 or the 
Environmental Protection Act 1990 by what you 
describe as the “special defence”—although I am 
not sure that that is strictly accurate, we will use 
that shorthand—that the promoter seeks to 
introduce. 

Stephen Williamson: Yes. 

Ruth Crawford: I take it from your previous 
answer that you are not satisfied with the detailed 
explanations that were given this morning by Mr 
Mackay regarding the promoter‟s understanding of 
the local authority‟s continued ability to exercise its 
powers under the 1974 act and the 1990 act. 

Stephen Williamson: I am not. We have had 
those discussions before. 

Ruth Crawford: Thank you. I have no further 
questions. 

The Assessor: Do you have any re-
examination, Mr Mackenzie? 

Colin Mackenzie: I have no re-examination, 
thank you. 

The Assessor: In that case, we have reached 
the point in proceedings at which I can take 
submissions. As you know, it is normal to take the 
promoter‟s submission first. Would you like to 
collect your thoughts, or can we move on 
immediately? 
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Ruth Crawford: I am happy to move on, sir. 
This is the last chapter of the objections from 
group 35, the City of Edinburgh Council. The 
objections are reflected in issues 1 and 4 of 
section 3 of 7, although I think that the nub of the 
complaint is issue 1. The perception is that the 
local authorities‟ powers under existing 
environmental legislation will be removed, 
although elsewhere in the objection the concern 
may be that the existing powers will be restricted. 

Sir, you have heard a detailed explanation of the 
proposed amendments to the bill that the promoter 
intends to lodge, which seek to introduce a 
defence. I respectfully do not accept that the 
defence could be ascribed the adjective “special”. 
The defence is against notices that the local 
authorities may care to serve under the 1974 and 
1990 acts, and the contractor would have 
available to it, if the facts fitted, a defence that it 
had carried out the works in accordance with the 
code of construction practice. 

As we have seen, the code of construction 
practice is a very detailed document. One of its 
cornerstones is the requirement not only to consult 
local authorities, but to take account of their views. 
Like the Control of Pollution Act 1974, the code of 
construction practice places emphasis on the need 
to plan in advance of works to ensure the highest 
possible level of protection to the public from noise 
and vibration. In other words, the code of 
construction practice adopts a proactive approach 
to minimising adverse impacts of noise and 
vibration that are occasioned by the works. 

Thereafter, the code of construction practice 
sets out a series of measures that are designed to 
oversee the implementation of the works through 
monitoring, complaints processes and other 
detailed provisions, all of which are designed to 
ensure compliance with the code and to ensure 
that the adverse impacts are no worse than those 
that are set out in the environmental statement. 

As was explained in my submission, very 
clearly, and by Mr Greer in his evidence in chief, 
what the promoter proposes by way of 
amendment to the bill seeks to augment or 
enhance the statutory controls that are already in 
place. The promoter, of course, welcomes the 
local authority‟s involvement in and input to the 
project. The purpose of the proposed amendments 
to the bill is not to prevent local authorities from 
acting, if so advised, should they have concerns, 
and thereafter from seeking to use their powers to 
serve notices, if so advised. The promoter does 
not see the local authority‟s role as being one of 
interference, as it may have been described in 
cross-examination; rather, the promoter welcomes 
the local authority‟s involvement. 

In my submission, there can be no question of 
there being any conflict of interests for the reasons 

that have been explained this morning and in other 
sessions. If concerns arise before or during the 
works, the mere fact that the employer‟s 
representative has previously consented to or 
approved the contractor‟s proposed works, is not a 
ticket—as it has been described in earlier 
sessions—or a get-out-of-jail card for the 
contractor. The fact that the employer‟s 
representative may previously have consented to 
the contractor‟s work does not and will not prevent 
the local authority from raising its concerns, 
through the employer‟s representative in the first 
instance. If the local authority remains unsatisfied 
by the response of the employer‟s representative, 
it can serve a notice under the Control of Pollution 
Act 1974 or the Environmental Protection Act 
1990. The ultimate arbiter or decision maker on 
that notice will of course be the sheriff, who, as we 
are well aware, is truly independent. 

In support of the submissions that I have made, 
I pray in aid the considerable experience that Mr 
Greer mentioned of previous projects on which the 
proposed approach has worked. For all those 
reasons, sir, I submit that any concerns that City of 
Edinburgh Council has that its powers are being 
removed or, at best, restricted are misguided. I 
submit that what the promoter proposes has been 
put in place with the sole aim of ensuring that the 
public are as fully protected as one would hope 
they would be as regards the proper 
implementation and delivery of this nationally 
important project. 

Thank you, sir. 

The Assessor: Thank you, Ms Crawford. Mr 
Mackenzie. 

Colin Mackenzie: Thank you, sir. 

The policing and enforcement role that is 
normally exercised by the local authority through 
the Control of Pollution Act 1974 and the 
Environmental Protection Act 1990 will, in my 
submission, be limited or diluted by the proposals 
that are before you. 

It is most unusual to have such a framework, as 
we heard from Mr Williamson. In my view, the 
proposals lack the independence to best protect 
the public. I leave hanging the question about 
what will happen when there is a potential conflict 
of interests for the employer‟s representative 
between seeing the project continue on time and 
on budget, and respecting the interests of the 
residents who may be affected by noise and 
vibration. The objector, the City of Edinburgh 
Council, is apprehensive that the limitation of its 
statutory powers, and the replacement of the local 
authority‟s role by the environmental statement, 
the code of construction practice and the 
employer‟s representative will not achieve 
appropriate protection for the public in the locality 
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of the project. Their rights will not be as well 
supported and protected in a framework that limits 
the enforcement role that is customarily exercised 
by the local authority. 

The City of Edinburgh Council has a strong 
preference to retain the powers that it enjoys 
under public general legislation. As we have heard 
from Mr Williamson, those powers are exercised 
truly and independently in the public interest as 
and when necessary. I would like to ensure that 
the public retain their trust in the local authority. 
Therefore, as Mr Williamson said in cross-
examination, the status quo should be maintained 
as far as the public general powers that the 
council currently enjoys are concerned, without the 
addition of an enhanced defence in law. 

Thank you, sir. That concludes the submission 
from the council. 

The Assessor: Thank you, Mr Mackenzie. We 
can now close this session. Thank you for coming 
along today, particularly for the first part, which I 
realise put you at some inconvenience through no 
fault of your own. I also thank the promoter‟s 
witnesses. We meet again at 2 o‟clock. 

13:11 

Hearing suspended. 

14:00 

On resuming— 

Group 36: West Lothian Council 

The Assessor: Good afternoon, everyone, and 
welcome back. We are now on group 36, which is 
listed as West Lothian Council. As I understand 
matters from the note in front of me, we are to 
consider four issues. Environmental health issue 1 
is the removal of local authority powers to protect 
residents from construction noise; environmental 
health issue 2 is issues surrounding the code of 
construction practice; environmental health issue 3 
is external regulation; and environmental health 
issue 4 is absence of maximum noise levels. Ms 
Crawford, are there any matters on which I should 
be updated? 

Ruth Crawford: Sir, I understand that 
environmental health issues 1 and 3 are the only 
environmental health issues that remain in dispute 
between the parties. However, I may be wrong on 
that. 

The Assessor: Good afternoon. Please 
introduce yourselves. 

David Brewster (West Lothian Council): I am 
senior environmental health officer in the public 
health and pollution control team in West Lothian. 
My colleague Brian Carmichael is also in the 
public health and pollution control team. 

The Assessor: Welcome, gentlemen. Is your 
understanding of the position the same as Ms 
Crawford‟s? 

David Brewster: Yes, my understanding is the 
same. 

The Assessor: In that case, we are in a 
position to proceed. We are going case by case, 
but I do not know whether environmental health 
issues 1 and 3 are intimately linked or whether 
they should be separated out. I leave that to you, 
Ms Crawford. 

Ruth Crawford: Sir, as with the City of 
Edinburgh Council, the issues are perhaps 
relatively well linked. I propose to proceed with this 
group by asking the promoter‟s witnesses about 
the changes that West Lothian Council has 
intimated should be made to the Forth Crossing 
Bill. The proposed changes can be found at page 
6 of West Lothian Council‟s response to the 
promoter‟s written evidence. 

The Assessor: Do those spill into page 7 as 
well? 

Ruth Crawford: Indeed, sir. For the sake of 
completeness, I will take up the issue at paragraph 
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7, as the preceding paragraphs were addressed in 
another session. 

The Assessor: Thank you for that. 

Ruth Crawford: Good afternoon, gentlemen. 
Paragraph 5 on page 6 of West Lothian Council‟s 
response seeks certain changes to the Forth 
Crossing Bill. The first change that is relevant to 
this session is number 7, which seeks 

“The retention of Local Authority powers to serve notices 
under both the Control of Pollution Act 1974 and the 
Environmental Protection Act 1990”. 

I am aware that today‟s session has already heard 
considerable evidence on local authority powers 
under the 1974 act and the 1990 act, but perhaps 
Mr Mackay could explain the promoter‟s position 
on the desired change number 7. 

Andy Mackay: As I explained this morning—I 
hope that the objectors heard that evidence so 
that I need not go through it at length—the 
promoter intends to lodge amendments to the 
Forth Crossing Bill that will, in line with suggested 
change 7, retain the local authority‟s ability to 
serve notices under both the Control of Pollution 
Act 1974 and the Environmental Protection Act 
1990. 

Ruth Crawford: For the avoidance of doubt, is 
it the promoter‟s position that the local authority‟s 
powers under those two statutes will be retained? 

Andy Mackay: Yes. 

Ruth Crawford: In paragraph 8 of section 5 of 
its rebuttal, the council asked for 

“The removal of the statement that „The construction noise 
levels set out in the Environmental Statement which exceed 
the thresholds above are anticipated to be acceptable‟ from 
the Bill and associated Code of Construction Practice.” 

It would be helpful if we could have the promoter‟s 
position in relation to that change. 

Andy Mackay: Certainly. That change was 
made in revision 2 of the code of construction 
practice. If you bear with me, I will try to find a 
cross-reference. The reference eludes me for the 
time being, but the change has been made. 

Ruth Crawford: In paragraph 9 of section 5, the 
council sought 

“The inclusion of processes in the Bill and associated Code 
of Construction Practice that allow external, regulatory 
oversight by the relevant local authorities to ensure local 
accountability with regard—” 

I think that the word “to” is missing— 

“noise and nuisance matters”. 

Will you explain to the assessor and the inquiry 
the promoter‟s position relative to that desired 
change? 

Frazer Henderson: Sir, Mr Mackay has given 
evidence that we intend to suggest changes to the 
bill in relation to section 70, “Control of noise: 
Control of Pollution Act 1974” and section 71, 
“Statutory nuisance: Environmental Protection Act 
1990”. In respect of the code of construction 
practice and the oversight therein, I draw your 
attention to paragraph 5.2.2 of the code, which 
refers to the creation of a noise liaison group, to 
which the local authorities will be a party. It says in 
paragraph 5.2.6 of the code, which gives voice to 
some of the workings of the noise liaison group: 

“The Noise Liaison Group will also consider the 
assessments submitted by the contractor.” 

I also bring to your attention the final sentence of 
paragraph 5.2.9, which reads: 

“The Employer‟s Representative must take account of 
the views of the Noise Liaison Group”. 

In respect of oversight, it is also worth drawing 
to your attention the final bullet point in paragraph 
2.3.1, on page 15 of the code of construction 
practice, which will ensure that the local authority 
has oversight on noise and nuisance matters: 

“The contractor will make appropriate information from 
the register available to local authorities. This may include, 
depending on the requirements of the local authority, both 
summary and detailed information”. 

It goes on to list what the information will contain. 
We will make a further amendment to the code of 
construction practice to provide for temporal and 
geographical information about complaints—the 
timing of complaints and the areas where 
complaints were raised. 

Also in relation to oversight, it is worth drawing 
to your attention paragraph 1.7.7 of the code of 
construction practice, which says, in relation to the 
environmental management plan: 

“The contractor will consult with and take consideration 
of the views of the following local authorities and statutory 
bodies”— 

of which West Lothian Council is one— 

“during development of the EMP”. 

The code of construction practice also says in 
paragraph 1.7.8: 

“The contractor will seek the advice of the local 
authorities and other statutory bodies regarding the 
measures set out in the various plans prior to the plans 
being finalised to enable the plans to be completed in the 
knowledge that these bodies are satisfied with the 
measures proposed. Any views expressed by the bodies 
specified during the consultation will be fully considered 
and appropriate measures reflected in the Environmental 
Management Plan and its subsidiary plans accordingly.” 

Finally, on the issue of oversight and local 
accountability, I bring to your attention paragraph 
1.7.11, which states: 

“The EMP, its subsidiary plans”— 
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which are set out in paragraph 1.7.2 and include 
the noise and vibration management plan— 

“and other management plans referred to in this CoCP will 
be made available on the information website described in 
paragraph 2.3.1 of this CoCP.” 

We are not only providing an opportunity for the 
local authorities to have input into what is going 
forward but making that input transparent to the 
wider public and, indeed, the local authorities. 

The Assessor: You referred to paragraph 5.2.9, 
in which the phrase “must take account of” is once 
again used. I realise that this takes us all the way 
back to the first session of the first day but, for the 
sake of completeness, could you indicate and 
elaborate on what the promoter intends by that 
phrase? 

Frazer Henderson: Yes. By the phrase “must 
take account of” we mean that the employer‟s 
representative has to take the local authority‟s 
representations into account in his considerations. 
He will have to weigh those considerations quite 
carefully against the contractor‟s proposals and 
come to a balanced and reasoned view. The 
position is analogous to that of Scottish ministers 
themselves, who have to take all matters into 
consideration to ensure that any subsequent 
decision can be truly justified on the basis of the 
information that is provided. 

The Assessor: So, in this balancing exercise 
no party involved in the matter would have more 
weight than any other. 

Frazer Henderson: Clearly, all views have to 
be taken into account. 

The Assessor: Thank you very much. 

In taking me to paragraph 1.7.7—which, if my 
memory serves, contains the list of local 
authorities—you were kind enough to emphasise 
the word “reflected”. Why did you emphasise that 
word? I think I know why, but I would like to hear it 
from you. 

Frazer Henderson: I think that it was my use of 
language that emphasised “reflected”. The code 
clearly says: 

“The contractor will consult with and take consideration 
of the views of the following local authorities and statutory 
bodies during development of the EMP”. 

The employer‟s representative, being the Scottish 
ministers, will wish to know from the contractor 
how it has taken into consideration the views that 
the local authorities have expressed. We therefore 
expect that the local authorities‟ views will be 
reflected to some extent in the contractor‟s 
proposals. 

The Assessor: They need not necessarily, 
however, be taken on board in their entirety, need 
they? 

Frazer Henderson: No, sir. 

The Assessor: Nor need they be decisive. 

Frazer Henderson: No, sir. 

The Assessor: Once again, they are taken into 
account. 

Frazer Henderson: Very much so. 

The Assessor: I am obliged to you. 

Ruth Crawford: Mr Henderson, let us return to 
paragraph 9 of the changes that are proposed by 
West Lothian Council. Given the evidence that you 
have just provided to the inquiry, is it the 
promoter‟s position that the bill and associated 
code of construction practice include processes to 
allow external regulatory oversight by the relevant 
local authorities, and ensure local accountability? 

Frazer Henderson: That certainly is the case. It 
will be made explicitly clear in the bill in the 
amendments that we will lodge. 

Ruth Crawford: I suspect that most of this 
issue might have been covered in the earlier 
agreement between parties, but in paragraph 10 of 
section 5 of its rebuttal the council seeks 

“The inclusion of maximum noise levels in the Bill and 
associated Code of Construction Practice.” 

Can you advise the inquiry on the promoter‟s 
position with regard to that suggested change? 

Frazer Henderson: We do not believe that 
maximum noise levels need be in the bill. I think—I 
hope that the objector will agree—that the matter 
is more appropriately placed in the code of 
construction practice, which is what we have done. 
It is appropriate for me to thank the objector, David 
Brewster, for his work in assisting us to provide 
appropriate text in chapter 5 of the environmental 
statement. 

14:15 

It is worth while bringing to your attention that 
we realise that there is a requirement for us to 
incorporate in the code of construction practice 
much more of our management plan, about which 
we spoke earlier. That would be of value to all 
concerned and would give a greater exposition of 
the issues in respect of maximum noise. We are in 
agreement with the objector on that matter. 

The Assessor: For the sake of completeness, 
can you confirm that the code of construction 
practice is a work in progress and that, 
accordingly, it will be changed—in relatively small 
but, I hope, helpful ways—right up to the time 
when the bill is passed? 

Frazer Henderson: That is the case. 
Furthermore, there are provisions in section 68 of 
the bill that allow us to amend or replace the code. 
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I stress that, in any amendment or replacement, 
we must not reduce the standards of mitigation 
and protection for which the document that is 
being amended or replaced provides. We cannot 
amend or replace to make a situation worse or 
perceived to be worse—we can do so only for 
betterment. That has been proved by the code of 
construction practice provisions that have been 
undertaken hitherto, which have been for the 
betterment of the process. 

The Assessor: Reference is made to the bill 
and the associated code of construction practice. 
Can you remind me of the relationship between 
the bill and the code? 

Frazer Henderson: The code of construction 
practice is a document that sits with the bill by 
virtue of its being mentioned in part 9. It is worth 
drawing to your attention section 67, “Compliance 
with code of construction practice and noise and 
vibration policy”, which underpins much of the 
execution of the bill‟s powers. Section 67 states: 

“Ministers must do everything which is reasonably 
practicable in order to ensure that the Forth Crossing 
works— 

(a) are carried out in accordance with the code of 
construction practice” 

The bill gives us the powers; the code of 
construction practice shows how we will execute, 
in large part, those powers. 

Ruth Crawford: To complete the chapter—we 
have looked at this matter before—can we see 
that paragraph 1.2.1 of the code sets out its 
purpose? We are told that the code has been 
prepared in accordance with paragraphs 2.35 and 
2.36 of the Scottish Parliament‟s hybrid bill 
guidance. 

Frazer Henderson: We can. 

Ruth Crawford: So, that provides a further 
linkage between the code of construction practice 
and the bill. 

Frazer Henderson: It does—very much so. 

Ruth Crawford: I have no further questions in 
chief. 

The Assessor: I invite Mr Brewster or Mr 
Carmichael to question the witnesses. 

David Brewster: I was anticipating making our 
statement at this point. If you will give me a 
moment, I will prepare my questions. 

The Assessor: There is no hurry. 

David Brewster: This morning we heard about 
the role of the employer‟s representative. How will 
the employer‟s representative ensure that there is 
no conflict of interests between his duty to deliver 
the project on time and on budget, and his duty to 

protect the interests of neighbouring residents and 
other sensitive receptors? 

Andy Mackay: I think that that falls under the 
requirements of the bill. Ministers have different 
duties, one being to construct the project and the 
other being to ensure that the works are carried 
out in accordance with the code of construction 
practice and the environmental statement. Quite 
clearly, that will require the employer‟s 
representative, on behalf of ministers, to balance 
one against the other. 

The important aspect of the planning process is 
therefore to ensure that appropriate mitigation 
measures would be in place if, for example, it were 
necessary to undertake construction works outside 
normal working hours. It is not necessarily the 
case that works could not be constructed at a 
certain time, but in balancing construction against 
the need to protect the public, the employer‟s 
representative would ensure through the planning 
process that the contractor was providing 
adequate and appropriate mitigation to ensure that 
the interests of the public were properly taken 
account of. 

David Brewster: We have experience of 
another major project in which environmental 
mitigation has worked well until the current last 
phase of the project, when timescales are clearly 
becoming more pressured. In that circumstance, 
when there are pressures of timescale and, 
perhaps, budget, how will the employer‟s 
representative ensure that there is no conflict of 
interests? 

Andy Mackay: I will set aside the answer that I 
have already given, which I think goes some way 
to answering that question. It is clear what is 
important from the local authority‟s perspective: 
we can see that from the amendments that it 
wants to the bill, particularly in change number 9, 
in which it is looking for external regulatory 
oversight. 

The noise liaison group will clearly have sight of 
all of the contractor‟s proposed methods and 
planning, including the mitigation measures that 
are to be provided and the monitoring works that 
are to be undertaken. If, and once, those 
assessments are approved, the employer‟s 
representative can take action through the 
contract to ensure that those measures are 
provided. Indeed, the local authority could also 
take action by representation to the employer‟s 
representative or by serving a notice under either 
the 1974 act or the 1990 act, which we have 
already discussed today, to ensure that the 
measures are provided. 

This is a question of management and oversight 
rather than of whether adequate measures will be 
provided through the planning process. That 
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process is designed to ensure that the measures 
are identified, and it is then for the appropriate 
management to ensure that the measures are 
provided. 

Frazer Henderson: It may help if I interject—it 
may be most helpful to Mr Brewster. It is our 
intention that the minutes and agendas of the 
noise liaison group will be a matter of public 
record. That will enable the public to see the 
considerations that are in the view of the 
employer‟s representative, and it will ensure that 
everyone on the group is truly focused as both the 
agendas and the minutes will be in the public 
domain. 

David Brewster: Thank you. 

One matter that has come up in our discussions 
both this morning and in the past few minutes is 
the involvement of local authorities in the process, 
which West Lothian Council has requested. One 
concern that has arisen is that, although the code 
of construction practice has many references to 
consulting, considering and taking account of the 
views of the local authority, the references are not 
generally balanced with any undertaking to act on 
them. What reassurances can you give me, for 
both the elected members on whose behalf I am 
here and for the residents of the area, that where 
there are terms such as “consider”, “take account” 
or “consult” there will be a clear and transparent 
process to show that the views have been not just 
heard but listened to? 

Andy Mackay: It may be helpful to draw out a 
couple of examples. On “consult”, I can refer to the 
paragraph that Mr Henderson mentioned earlier—
paragraph 1.7.7—where there is clearly a 
requirement on the contractor to consult local 
authorities. It might be helpful, following on from 
that paragraph, to refer to paragraph 1.7.8 and 
1.7.9, in which one sees the purpose of the 
consultation set out. Paragraph 1.7.8 states that 
the contractor has to ensure that the 

“views expressed by the bodies specified during the 
consultation will be fully considered and appropriate 
measures reflected in the Environmental Management Plan 
and its subsidiary plans”. 

Furthermore, paragraph 1.7.9 states that 

“The purpose of the consultation” 

will be to 

“have confidence, and be assured, that the construction 
works are being undertaken in accordance with this CoCP, 
the Environmental Statement and RIAAs.” 

There is clearly a need for the contractor to 
consult and to “take appropriate consideration of” 
matters. On what is “appropriate consideration”, if, 
from the perspective of the regulatory authority, 
anybody expresses a view to the contractor and 
he is not having due regard to those consultations 

and any representations or advice that are being 
made or provided to him, at some point he will fall 
foul of that authority when, clearly, what he wants 
to be doing is building a positive working 
relationship. It is therefore clear that taking 
appropriate action means listening to any 
concerns or any advice that is provided and acting 
on that advice in a manner that is appropriate—in 
terms of what is appropriate for the project and in 
terms of complying with, for example, the 
environmental statement. 

David Brewster: I certainly agree that we wish 
to be working with the contractor; we do not wish 
to be at loggerheads with it. However, this 
question arose because— 

The Assessor: Accordingly, your question is 
what? 

David Brewster: I am sorry. Do I have a 
specific undertaking that, where the code of 
construction practice uses terms such as 
“consider” and “take account of”, there will be 
complete transparency on these matters, so that 
those who are affected can see not only that views 
have been heard but that they have been listened 
to? 

Andy Mackay: Yes—particularly through the 
noise liaison group. If you are making certain 
representations to the employer‟s representative 
through that group, you clearly have every right to 
expect, and will receive, an explanation of why 
your views were or were not followed through to 
the letter. Taking appropriate consideration of your 
views includes letting you know why they have or 
have not been incorporated to the letter. We have 
explained already in evidence, which I hope you 
heard, that if you are not content that appropriate 
consideration has been taken of your views, 
outside of making representations to the 
employer‟s representative you would retain the 
ability to serve notice on the contractor on the 
basis that the works had not, in your view, been 
carried out in accordance with the code of 
construction practice. Most important, from the 
evidence this morning, if you were not content—
obviously, we are keen that it never comes to 
that—you would have time, because of the prior 
notification to affected residents, which is two 
weeks in advance of construction works being 
undertaken, to serve notice in advance of the 
works in relation to which you felt appropriate 
consideration of your views had not been taken. 
You could intervene at that point before it became 
an issue affecting local residents. 

14:30 

David Brewster: Thank you. Moving on, one of 
the issues is that it will be a defence against any 
notice served that the contractor has complied 
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with the code of construction practice. As you will 
be aware, we have extensive experience of 
working on the Airdrie to Bathgate project. 
Previous transcripts suggest that the code of 
construction practice for this project is better than 
the code for the Airdrie to Bathgate project. Laying 
aside the issue of maximum noise levels, which 
we asked for as an improvement, can you tell me 
specifically why you view this code of construction 
practice as better than that for the Airdrie to 
Bathgate project? 

Andy Mackay: Certainly. There are a couple of 
aspects to that. I will set aside maximum noise 
levels, because you will be aware that there are no 
maximum noise levels—or LAmax—in the Airdrie to 
Bathgate code of construction practice. On noise 
limits, the first thing that we notice is that while the 
criterion that the works have to comply with the 
environmental statement is integral to and implicit 
in the Forth crossing code of construction practice, 
there is no such limiting criterion within the Airdrie 
to Bathgate code of construction practice. That is 
because the Airdrie to Bathgate environmental 
statement did not assess potential construction 
noise levels and impacts, which we have done. 

The Airdrie to Bathgate code of construction 
practice applies a blanket noise level to the whole 
project, depending on whether the work is 
happening Monday to Saturday or outside normal 
working hours. On the Forth crossing, we have a 
limiting criterion that is based on the ABC method 
in British standard 5228, which is related to the 
ambient noise level. For an area with an ambient 
noise level of 55dB, the noise level during 
construction would be limited by the ABC category 
to 75dB in the evening. For a property in an area 
with an existing noise level of 60dB, the noise 
level during construction would be limited to 80dB. 
In the code of construction practice for the Airdrie 
to Bathgate project, irrespective of how quiet the 
ambient noise level is at your property, one level 
applies to the project as a whole. There is no tie-in 
to the degree of change; the noise could be 
anything up to that higher level. 

Richard Greer: Forgive me, Mr Mackay, but we 
should clarify that in section 5 of the code of 
construction practice we now highlight both 
maximum noise levels and equivalent continuous 
noise levels. I just want to avoid confusion, as Mr 
Mackay just talked about maximum noise levels, 
whereas the direct comparison is actually between 
the equivalent continuous noise levels in the 
Airdrie to Bathgate code of construction practice 
and this project‟s code of construction practice. I 
just want to make that clear, because, were the 
noise levels to be equivalent continuous noise 
levels, the levels that Mr Mackay just talked about 
might have sounded alarming. 

The Assessor: Even I got hold of that one, Mr 
Greer. Thank you for that. 

Richard Greer: My apologies. I just wanted to 
clarify it for the avoidance of doubt. 

The Assessor: Thank you. I am grateful 
indeed. I am sure that we all are. 

Andy Mackay: Thank you and sorry, Mr Greer.  

Another part that is different is that we see in the 
Airdrie to Bathgate code of construction practice a 
requirement for the contractor to have consent 
from the local authority but only where noise levels 
are above the maximum levels that are set out in 
section 7.5 of that code. That is similar in some 
respects to the consent process that is set out in 
section 5.6 of revision 2 of the Forth crossing code 
of construction practice, but there is no 
requirement in the Airdrie to Bathgate code of 
construction practice to consult or engage with the 
local authority if one is below the thresholds. In 
contrast, for the Forth crossing, we have an 
extensive process for consultation and 
engagement with local authorities through the 
noise liaison group. 

Those are three examples of ways in which we 
consider that the Forth crossing code enhances 
the protection offered by the Airdrie to Bathgate 
code: the maximum noise levels—which I 
recognise you note are not in the Airdrie to 
Bathgate code, Mr Brewster—the limiting criteria 
that we have in the environmental statement and 
the consultation with the local authority. 

David Brewster: One of our specific concerns 
relates to the provision of respite for residents who 
are exposed to noise for prolonged periods. By 
that, I mean noise over weeks, months and years. 
The Airdrie to Bathgate project allowed the local 
authority to have some involvement in that, which 
allowed us to give residents, particularly those at 
noise-sensitive locations, a degree of respite. How 
will the code of construction practice allow for the 
human need for respite to be taken into account? 

Andy Mackay: It allows for that through the 
noise liaison group. We have mentioned many 
times that, under the code of construction practice, 
the contractor will not be permitted to undertake 
construction works until the relevant assessment 
has been approved. That, of course, will have to 
be reviewed by the employer‟s representative and 
the noise liaison group, which will advise the 
employer‟s representative.  

For your concerns regarding respite to be 
properly taken into account, they should be at the 
forefront of any comments that you make through 
the group and, indeed, any representations that 
you make to the employer‟s representative. That 
will be the mechanism for you to use to voice any 
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concerns, such as ensuring that appropriate 
respite is provided. 

David Brewster: Would I be correct to say that 
there is no reference to respite in the code of 
construction practice? 

Andy Mackay: If I may, I will look through my 
papers. 

Sir, I think that I can now answer the question. I 
cannot immediately find anything in the code of 
construction practice on respite, but I note that 
things such as respite are frequently considered in 
relation to best practicable means. Respite has 
also featured in our discussions with the council in 
relation to the management plan that has been 
referred to today. I understand that an undertaking 
is being given to the local authorities that the 
Scottish ministers will operate in accordance with 
the management plan. As Mr Henderson 
mentioned earlier, we will certainly look at whether 
it is appropriate for any further parts to be taken 
forward into the code of construction practice. 

The Assessor: Mr Brewster, to clarify, in terms 
of respite, are you concerned about the cumulative 
effect of small exceedences of the limits? It might 
be helpful for me to say that previous evidence 
suggests that the promoter has committed to take 
account of that.  

David Brewster: That is helpful. Having 
consideration of respite as part of the 
consideration of best practicable means would be 
a useful way to move forward on the matter. 

Richard Greer: I appreciate that the 
management plan is not currently before you, but 
if I may I will read the relevant paragraph, which 
may be of assistance to Mr Brewster and the 
hearing. An annex deals with extended working 
hours beyond normal daytime working and the 
need to consider minimising the effect where there 
is a proven accepted need for the contractor to 
work longer than daytime hours, Monday through 
Saturday. At the end of the last section, it says: 

“In considering best practicable means, the contractor 
must take account of”— 

things such as— 

“The cumulative effect of additional working hours (for 
example there is a greater need to control evening 
construction noise, and/or provide respite periods during 
the weekends, if the works are concurrent with major 
daytime activities and already permitted long term noisy 
night-time activities).” 

The Assessor: We have both words there: 
“cumulative” and “respite”.  

David Brewster: I think that the remit of the 
noise liaison group has not yet been bottomed out 
completely. At the moment, I understand that it 
does not include the determination of best 

practicable means. Is there a reason for that 
omission? 

Andy Mackay: I think that you mean the terms 
of reference of the noise liaison group. First, in 
addition to the local authorities‟ and employer‟s 
representatives, the group includes Scottish 
Natural Heritage. Noise issues are particularly 
relevant to potential impacts on the Firth of Forth 
special protection area. Obviously, the group‟s 
terms of reference cannot be finalised until all 
members are present and can review them. 

Secondly, the purpose of the group is the 
oversight of all aspects of the construction noise 
management process. Should he choose to do so, 
the employer‟s representative can consider fully all 
matters prior to consenting to the contractor‟s 
methods. By its nature, the group will consider the 
best practicable means and whether they have 
been put forward by the contractor as required by 
the code. If any part of the group is not content 
that the contractor‟s methods represent best 
practicable means, they will form the view that the 
contractor is not complying with the code of 
construction practice and will make representation 
to the employer‟s representative on that basis. 

Richard Greer: Once again, I have a reference 
that I hope will reassure Mr Brewster. Paragraph 
5.2.6 of the code of construction practice makes 
clear the requirement for the noise liaison group to 
consider the assessments. As you may recollect 
from this morning‟s evidence, the contractor must 
provide those assessments. In essence, they are 
prior consents, similar to section 61 consents 
under the Control of Pollution Act 1974.  

14:45 

Paragraph 5.3.10 of the code identifies the 
minimum requirements for assessments that are 
presented to the employer‟s representative and, 
by virtue of paragraph 5.2.6, to the noise liaison 
group. Bullet point 2 is about 

“The best practicable means methods to minimise noise 
and vibration.” 

Although it might not appear in the current draft 
terms of reference, I reassure Mr Brewster that in 
terms of the specific assessments of individual 
packages or phases of work, best practicable 
means will be a fundamental defence that the 
contractor must bring forward and will be subject 
to review by the employer‟s representative and the 
noise liaison group. 

David Brewster: Thank you; it is useful to have 
that confirmed. 

Moving on to the local authority powers issue, it 
would be helpful to state that we understand that 
we retain powers to serve notices. However, from 
a local authority point of view, we always have to 
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consider how likely a notice is to stand up before 
we serve it. With that in mind, best practicable 
means is an existing defence against formal 
enforcement action taken by local authorities 
under the Control of Pollution Act 1974 and the 
Environmental Protection Act 1990. An additional 
layer of legal argument—that is, following the code 
of construction practice—is being proposed as a 
defence against any action taken by the local 
authorities. The COCP specifically enshrines best 
practicable means, yet it is seen as an insufficient 
defence for a contractor. Can you explain to me 
why best practicable means, as enshrined in the 
COCP, is not fit to be used as a defence by the 
contractor? 

Andy Mackay: I think that Mr Greer explained 
that well in evidence this morning. He pointed out 
that the COCP is more than just best practicable 
means; it ties together requirements to comply 
with the environmental statement and compliance 
with the measures in the code of construction 
practice. It sets out a specific process that, in Mr 
Greer‟s opinion, places a more significant 
requirement on the contractor. It would not seem 
appropriate if, having asked or required the 
contractor to follow a process that is more onerous 
than that which already exists and which ties 
together a number of different procedures or legal 
processes, such as compliance with the bill or the 
environmental statement, he then has the benefit 
of some certainty under the Control of Pollution 
Act 1974 that that has been taken account of 
properly before giving approval to proceed. 

David Brewster: If the employer‟s 
representative has indeed taken account of local 
authority views yet problems arise, does that 
mean that a defence exists, even although a 
problem has arisen in practice? 

Andy Mackay: I think that what you are asking 
is the same question as would there be a problem 
serving the notice if a local authority granted a 
consent and a problem then arose? That is the 
same principle. It is always possible that 
something unforeseen can happen, but, largely, 
unforeseen things would not be included in an 
assessment undertaken by a contractor, and if it is 
not in the assessment it does not comply with the 
code of construction practice. I think that you are 
asking whether, if something unforeseen happens, 
there is an option for a local authority to take 
action, possibly outside of the noise liaison group. 
It is clear that there is. 

David Brewster: Thank you. Do you have any 
reason to believe that local authorities will take a 
combative approach to the use of their powers? 

Andy Mackay: No. 

David Brewster: Thank you. We have spoken 
about ministers‟ duties this morning and 

previously. Unfortunately, it is my professional 
experience that duties do not prevent problems. I 
take it that your answer to the previous question 
still holds—that if problems arise, despite duties 
existing, we are still free to use our enforcement 
powers, if necessary. 

Andy Mackay: I think that your ability to use 
your enforcement powers will exist at any time. 
You are concerned that you will not be able to use 
them if a consent has been granted, but the 
answer, in a roundabout way, is yes. If something 
unforeseen happens, that is not the subject of the 
consent. If you made a representation to the 
employer‟s representative and it was not taken 
account of to your satisfaction, there would 
certainly be opportunities for the local authority to 
take action if it so wished. We are aware that local 
authorities do not use those powers frequently, 
and we certainly hope that they are used less or 
never on this project. Nevertheless, your ability to 
use them will not be affected. 

David Brewster: Thank you. That is the end of 
my questions. 

The Assessor: There is just one question on 
which my note may not be complete. Perhaps that 
reflects my not fully understanding it. The City of 
Edinburgh Council asked a question earlier, the 
thrust of which was much the same as that which 
has been asked by West Lothian Council. What 
would happen at any time, but notably towards the 
end of part of the project or, indeed, the end of the 
project itself, if the employer‟s representative 
faced a conflict between not completing the project 
or part of it and—I use this word loosely—violating 
certain aspects of the code of construction 
practice? I will lead the discussion back to where I 
understand the City of Edinburgh Council was 
coming from. At both ends of the spectrum there is 
no problem, but quite a large part of the spectrum 
may be—to use football parlance—a 50:50 ball. 
Accordingly, the employer‟s representative might 
be under pressure on two sides and would have to 
weigh things in the balance. What would happen 
under those circumstances? 

Andy Mackay: The first point to note is that the 
contractor would have to assess the likely noise 
level— 

The Assessor: Do not take me through the 
planning again. I understand that you are trying to 
ensure that that circumstance does not happen, 
but I am suggesting to you that, even with the best 
laid schemes of mice and men, these things 
happen and there will be pressures. I think that 
there is an answer to my question, but I would like 
to hear your opinion. 

Andy Mackay: Yes, there is an answer to the 
question. I am sorry to reflect on the planning, 
which I will not go into, but it sets how much 
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mitigation the contractor must provide. What we 
are talking about in that situation is mitigation, and 
it could be more extensive so that the noise levels 
at properties are within the limits of the 
environmental statement. Ultimately, if that could 
not be provided, having made that assessment 
and put it before the employer‟s representative, 
the contractor could take appropriate action, such 
as noise insulation or temporary rehousing. The 
planning aspect is really important, as it allows the 
contractor to decide when he has to work harder—
that is probably the phrase that we would use. It is 
about making sure that, even when the contractor 
is doing that, he has the right amount of mitigation 
in place, whether to reduce noise levels or to 
reduce the effects of the noise levels through 
noise insulation or temporary rehousing. 

The Assessor: Mr Mackay, is the essence of 
my question whether the employer‟s 
representative can always be impartial? I should 
be telling you that. Can the employer‟s 
representative always be seen to be impartial? 

Andy Mackay: I think that he can. Taking the 
scenario that you presented, there might come a 
point at which he has to allow construction works 
to proceed slightly faster than he would have 
wished towards the end of the process. 

The Assessor: What would be the justification 
for that? 

Andy Mackay: The justification for that would 
be the time constraints on getting the project open 
and any restrictions that could apply on the Forth 
road bridge. 

The Assessor: Why should that time constraint 
on getting the project open take precedence over 
the impact that it would have on residents or 
others? 

Andy Mackay: That is quite simply a matter of 
the economic loss that the country would 
experience if restrictions were placed on the Forth 
road bridge, for example, so that heavy goods 
vehicles had to be sent round to Kincardine. 
Those costs would be significant and obviously 
they are why the project is being implemented. 

The Assessor: Is the project a part of the 
national planning framework? 

Andy Mackay: It is, yes. 

The Assessor: Are the components of the 
national planning framework seen to be 
overwhelmingly in the national interest? 

Andy Mackay: Yes. 

The Assessor: I take you to evidence from the 
City of Edinburgh Council, which you can find at 
paragraph 9.2.12 on page 40 of your rebuttal to 
the City of Edinburgh Council‟s objection. The 
council queried the impartiality of the employer‟s 

representative, and I have been pressing you on 
that particular matter for the past little while. The 
answer is: 

“The Employer‟s Representative will be a senior civil 
servant, responsible and accountable to the Permanent 
Secretary and Ministers. In a similar manner as Council 
officials who have responsibilities to act reasonably and 
without bias, the Employer‟s Representative will have those 
responsibilities. Ministers are accountable to the Parliament 
for the decisions their officials take and it is considered that 
there can be no reason to question the impartiality of the 
Employer‟s Representative.” 

Does that evidence carry over as far as West 
Lothian Council is concerned? 

Andy Mackay: Yes, it does. 

The Assessor: Do you want to intervene, Mr 
Henderson? 

Frazer Henderson: No, I merely want to give 
extra weight to Mr Mackay‟s response that that is 
the case. Furthermore, reputational risks to the 
Scottish ministers must be taken into account. 
Neither the Scottish ministers nor their agent, 
Transport Scotland, wish to do anything to put 
their reputations at risk. 

The Assessor: Thank you. Did we hear 
extensively from Mr Glover on that point some 
sessions ago? 

Frazer Henderson: We did, sir. 

The Assessor: Thank you, and thank you Mr 
Brewster. Ms Crawford? 

Ruth Crawford: Thank you, sir. I have one or 
two matters to pick up. 

Taking up the assessor‟s football analogy, Mr 
Mackay, you mentioned the 50:50 situation. 
Stretching the metaphor, I imagine it would not be 
open to the employer‟s representative to phone a 
friend. In the 50:50 situation, the employer‟s 
representative would have to take an informed 
view. Is that correct? 

Andy Mackay: Yes. 

Ruth Crawford: That view would be informed 
by a variety of issues, and no doubt the input from 
residents, the noise liaison group and councils 
would be put into the balance, as would the 
national importance of the project as reflected by 
the fact that it features in the national planning 
framework. 

Andy Mackay: Yes. 

Ruth Crawford: Ultimately, it would be for the 
employer‟s representative, should he be in a 
genuinely 50:50 situation, to cross the fence to 
one side or the other and decide whether to allow 
the project to proceed or to stop it because of the 
adverse impacts. 

Andy Mackay: Yes. 
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15:00 

Ruth Crawford: If we take on board something 
that the assessor mentioned a moment or two ago 
and which Mr Henderson reflected, weighing in the 
balance would be ministers‟ accountability to 
Parliament and matters of reputation. 

Andy Mackay: Yes. 

Ruth Crawford: Should the employer‟s 
representative ever be confronted with that 50:50 
situation, is it fair to say that the decision would be 
difficult for him to make? 

Andy Mackay: Yes. 

Ruth Crawford: I understand that the tenor and 
thrust of your evidence in this session and other 
sessions is that, with all the mechanisms and 
processes that are built into the code of 
construction practice and the linkage of that code 
into the bill, it is to be hoped that the employer‟s 
representative will never face the extremely 
difficult task that the 50:50 situation would 
represent. 

Andy Mackay: That is certainly the hope. 

Ruth Crawford: Likewise, you said in answer to 
a question in cross-examination that you hoped 
that the powers that local authorities have under 
existing environmental legislation would be used 
less or never in the project. Is that because of the 
in-built planning and oversight processes that are 
set out in the code of construction practice? 

Andy Mackay: Yes. 

Ruth Crawford: Are those processes designed 
in the hope of preventing the unforeseen from 
happening? 

Andy Mackay: They are. 

Ruth Crawford: I have no further questions, sir. 

The Assessor: It is over to Mr Brewster for the 
case for West Lothian Council. Please bring it out 
in any way you find satisfactory. 

David Brewster: I intend to make a slightly 
extended statement that will cover material that 
would be brought out under examination by our 
legal representative, if we had one. 

The Assessor: In effect, that is what we might 
formally call evidence in chief. 

David Brewster: Yes. When I finish, my 
colleague Brian Carmichael will raise any matters 
that I have not covered clearly enough or have 
omitted. 

The Assessor: After that, you will be cross-
examined and you will have the opportunity to tidy 
up, as we sometimes call it. 

David Brewster: From the outset, West Lothian 
Council has recognised the need for the 

replacement crossing and has accepted that 
providing the crossing is in the national interest. 
The council‟s objection and today‟s proceedings 
need to be viewed in that context. When we 
prepared for today‟s hearing and made our 
responses, some of the documentation that is now 
available was not available. I wish that to be taken 
into account. 

The primary elements of the council‟s objection 
that are under consideration are the lack of an 
external independent voice on noise and vibration 
matters, an unnecessary restriction on local 
authority powers to act as that independent voice 
and continued concerns about the COCP‟s ability 
to provide the required assurance to residents, 
officers and elected members about noise. It must 
be recognised that the COCP has undergone two 
revisions, which have improved its content and its 
clarity about what it intends to convey. I recognise 
Transport Scotland‟s role in that and in clearing up 
several matters. 

West Lothian Council has a good track record of 
working on major infrastructure projects without 
undue interference. Conversely, in the early 
gestation of the crossing project, Transport 
Scotland has appeared perhaps to fear local 
authorities‟ potential involvement. However, in 
questioning today, we have heard that local 
authorities are appreciated. Thankfully, we do not 
seem to be viewed as a considerable threat. 

Like Transport Scotland, I hope that the bridge 
will be built with minimal disturbance and that the 
best practicable means will inform all stages of the 
design and construction. However, as I said in 
questioning, experience suggests that the reality in 
any large project is that cost, timescales and 
environmental protection compete and that each 
aspect asserts itself at different stages. Indeed, 
the phrase “best practicable means”, which has 
been discussed not only today but—as I see from 
the transcripts—in previous sessions, by no 
means provides a fixed, defined point. It is 
perhaps best described as best practice with 
caveats, taking into account cost, the project‟s 
importance, the interests of residents and so on, 
and should provide a good, balanced means of 
determining the way forward. However, we have to 
recognise that it is not a fixed point and that a lot 
of what determining what the best practicable 
means might be must be negotiated or at least 
talked through. 

Another way of looking at the issue is that, 
sometimes, best practicable means on the ground 
is a measure of how far a contractor is willing to 
change things to make them better. That brings us 
back to local authority powers. Our experience 
over a number of years is that, because of the 
powers that we possess but do not necessarily 
use regularly, any negotiations on the best 
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practicable means tend to result in a better 
outcome for those concerned. 

West Lothian Council‟s view is that the 
employer‟s representative has a key conflict of 
interest and lacks teeth. I note in previous 
transcripts the use of the phrase “nuclear option” 
with regard to contracts. We take the view that 
there is a need for local authorities to act as the 
independent voice and, if necessary, as a 
regulator of last resort. We do not see ourselves 
as regulator of first resort, because that is the 
purpose of the code of construction practice. In 
that regard—and as we have stated in our 
objection—we want to be involved and we want 
the bill and associated code of construction 
practice to allow that external regulatory oversight. 

We still retain the position that we should, if 
necessary, be able to use our existing powers as 
protector of last resort without further caveat. 
Earlier, I touched on the fact that we never take 
formal action without considering whether it is 
likely to stand up. The new defence of compliance 
with the code of construction practice creates an 
additional layer of legal discussion that does not 
necessarily help to sort out a particular problem. 
As I say, the issue in that respect is not the 
inability to serve notices but whether we are happy 
that they can stand up and whether, ultimately, 
serving a notice will have the required effect. 

There remain a number of areas where the code 
of construction practice requires to be improved. I 
discussed some of these with Mr Henderson 
earlier. We have already heard an assurance that 
the code is still being developed and I have no 
doubt that we will have further meetings to discuss 
the matter. 

It might be useful to clarify some other matters 
that have arisen this afternoon. This morning, the 
Control of Pollution Act 1974 and section 61 
consents were discussed extensively. As the 
Transport Scotland team has correctly pointed out, 
what it is proposing in the code of construction 
practice is better than what exists purely under the 
1974 act. That is what we as the local authority 
would expect on a project of this size. 

Direct reference to section 61 consents has 
been removed from the code of construction 
practice, which now refers only to “local authority 
consent”. That appears to suggest that there might 
be an alternative to the completely formal process, 
in which regard it is worth noting that there is no 
legal requirement for a contractor to obtain a 
section 61 consent in advance. 

I will not go back through the long list of places 
where the word “consult” is used in the code. 
Transport Scotland has assured us that, when we 
contribute to discussions, when we are consulted 

or when our views are considered, what we say 
will be listened to and taken seriously. 

The noise liaison group came about during 
revisions to the code of construction practice. I 
have already highlighted the fact that the noise 
liaison group‟s remit does not include discussion 
of or decisions on the best practicable means. In 
practical terms, I accept Mr Henderson‟s view that 
that will probably come into the group‟s 
discussions, but it would be useful to have it 
specifically included in the group‟s remit. 

Maximum noise levels were a part of our 
objection. Partly because of our experience on the 
Airdrie to Bathgate project, we realised that that 
element was missing. It is fair to say that the 
maximum noise levels that are now proposed are 
fairly generous and are higher than both we and 
our neighbouring authorities would usually accept. 
However, we recognise that the project is of 
national importance, so we are endeavouring to 
work with those. 

I highlighted earlier the comparison with the 
code of construction practice for the Airdrie to 
Bathgate project. Understandably, we have had 
extensive involvement in that. We discussed it 
earlier, and Andy Mackay was quite helpful on a 
number of matters. However, I would like to 
highlight one or two things that existed in that case 
but do not appear in the code of construction 
practice for the Forth crossing. 

In the Airdrie to Bathgate project, local 
authorities retained powers over work outwith the 
approved hours. Anything that was done outwith 
the approved hours had to come to us for 
approval. We set up an alternative approval 
method so that the full section 61 process was not 
used, and that worked much more flexibly. If we 
had stuck with the 28-days requirement under the 
section 61 process, the vast majority of 
applications would never have been approved 
because of the timescales involved. Where there 
are noise-sensitive premises, we have been able 
to provide a degree of respite. Sometimes, that 
has meant rescheduling something to happen 
elsewhere in a weekend. Again, we take a 
practical approach. We are concerned about 
whether the provision of such respite will be built 
in under the code of construction practice for the 
Forth crossing project. 

The comment was made that, in the Airdrie to 
Bathgate project, there is no requirement for the 
contractor to engage below the thresholds. In 
practice, we found that, because the best 
practicable means have been encouraged 
throughout, and because we have ultimately had 
the sanction of being able to take enforcement 
action, we have never needed to do that, because 
the contractors have engaged. They have 
accepted that they need to come up with a way of 
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doing things well. As a result, over time, 
arrangements have improved and a number of 
new techniques have been brought into play. We 
would like that flexibility brought into the Forth 
crossing project. Simply because of the length of 
time that the project will take, new ideas will come 
along that it will be useful to be able to implement. 

In places, the code of construction practice is 
unnecessarily restrictive. You would perhaps not 
expect me to say that, but the blanket bans on 
working times will not necessarily help the 
contractor or indeed the neighbours, particularly if 
there is a need to progress a particular part. I 
suggest that there should be a mechanism to 
allow that. For example, I think that there will be 
no working on Saturday. Am I correct? 

Brian Carmichael (West Lothian Council): 
Saturday afternoon. 

David Brewster: As it stands, there is no 
working on a Saturday afternoon. 

The Assessor: I am not sure that that is the 
case. 

David Brewster: I apologise. We are at cross 
purposes. 

There is a hierarchy in one of the noise 
management documents, which is one of the 
orphan documents that have been brought into the 
fray today. It does not allow the contractor, in 
conjunction with the noise liaison group, to move 
work within a weekend. In our experience of the 
Airdrie to Bathgate project, when a contractor 
asked to work on a Sunday, we wanted him to 
show us that he had tried—or could try—to do the 
work on a Saturday. That was sometimes much 
better. 

15:15 

I would highlight that there are some limitations 
in the current code of construction practice that 
might not be to the benefit of either the contractor 
or the residents. Fundamentally, however, the 
code has improved. It will be a useful tool, and I 
share Transport Scotland‟s hopes that the project 
can take place without the need for me or my 
colleagues to take any formal action. 

Lastly, I wish to mention the orphan documents. 
It is useful to bring them into the fold, as there are 
useful things in them that do not appear in the 
code of construction practice. The best practicable 
means defence, which the noise liaison group will 
consider, is mentioned in one of the orphan 
documents. However, there are other issues that 
we need to discuss—for example, the threshold 
levels for rehousing, which are particularly high. 

I will finish my statement there. I hope that we 
can continue to work constructively with Transport 
Scotland. 

The Assessor: Mr Carmichael, do you have 
some questions for Mr Brewster? 

Brian Carmichael: The points that I have listed 
have been covered in the opening statement. 

The Assessor: That is helpful. We can turn 
matters over to Ms Crawford. 

Ruth Crawford: Good afternoon, gentlemen. 

Mr Brewster, we have heard in your questions 
by way of cross-examination of the promoter‟s 
witnesses and in your witness statement a 
moment ago concerns about respite, as you 
framed it. Can I take it that your council would be 
agreeable to the promoter bringing forward a 
revised text of the code of construction practice 
that would incorporate elements of the 
management plan, including in particular matters 
that relate to the concept of respite? 

David Brewster: Yes, it would probably help 
considerably to bring some of that material into the 
code of construction practice. Residents‟ groups 
do not have access to that material at the moment, 
so it would help for them to see it in the code of 
construction practice to allay concerns. 

Ruth Crawford: We have heard in previous 
sessions that, in general terms, the idea of 
informing the public of what is going on and what 
might be there for them should it all go horribly 
wrong provides some comfort to them. 

David Brewster: Sorry—can I ask you to 
rephrase your question? 

Ruth Crawford: Forgive me—it was not very 
well put. We have heard in earlier sessions that 
forewarning the public about what may happen, 
and what remedies might be available to them if it 
should happen, gives them some comfort. 

David Brewster: Yes. In our experience, the 
more the public—particularly residents in the 
area—know about what is happening, when it is 
happening and how it will happen, the less likely 
we are—and the less likely Transport Scotland will 
be—to receive complaints. 

Ruth Crawford: You have referred to the 
phrase “nuclear option” with regard to the 
transcripts from previous sessions. That might 
have been a reference to Mike Glover‟s evidence 
last week on what would happen in the event that 
the contractor was proceeding in a manner that 
did not comply with the code of construction 
practice. 

David Brewster: I have not had the benefit of 
seeing all the transcripts—it was from the session 
on 30 August. 
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The Assessor: I think that I am responsible for 
that phrase, Ms Crawford. 

Ruth Crawford: It may be, sir. 

Regardless of who is responsible for introducing 
the phrase “nuclear option”, do you take it from 
me, Mr Brewster, that the inquiry has heard 
evidence from Mr Glover about the contractual 
controls that could be used to stop non-compliant 
activities? 

David Brewster: I understand that to be the 
case. As I said, I have not had the opportunity to 
see all the transcripts, so I must take that on the 
basis on which it has been highlighted today. 

Ruth Crawford: Will you take it from me that 
there would be a hierarchy of measures to stop 
non-compliant activities, and that any issues would 
be particular to a particular piece of work—rather 
than invoking the nuclear option, which as I 
understand it means stopping all work on the 
project? 

David Brewster: With any project, no matter 
what size, it is in everyone‟s interests to keep it 
going if that is at all possible. If there are particular 
aspects of a project that are causing problems, 
they should be dealt with. That is our experience. 

Ruth Crawford: You have mentioned your 
experience with past projects and the working 
relationships that you have enjoyed with 
contractors. I think you indicated that, by and large 
if not 100 per cent of the time, the contractors 
have worked in accordance with the processes 
and controls as set out in the relevant codes of 
construction practice that have been applicable to 
those developments, and indeed in accordance 
with any applicable legislation. 

David Brewster: Certainly with larger 
infrastructure projects, our experience is that each 
new contractor or major subcontractor can go 
through a degree of adjustment with respect to 
what is required, although they soon pick it up and 
become much more proactive. 

Ruth Crawford: That is due in part, no doubt, to 
the knowledge that the contractor will have from 
what is set out in the code of construction practice 
and the orphan documents, as we are now 
describing them. 

David Brewster: In the case of this project, 
because the documentation exists, the contractor 
should have an increasingly good idea of what is 
going to be required. 

Ruth Crawford: Does that knowledge and that 
education process give you confidence that the 
contractor for the Forth crossing project will 
comply with the various controls and mechanisms 
that have been set out in the code, in the orphan 
documents and in the contractual documents? 

David Brewster: As the documents are pulled 
together, all the material that the contractor should 
need in order to know what is expected of it will be 
there. I would not like to give any undertakings on 
behalf of any contractor. 

Ruth Crawford: I would not expect you to. With 
that background, with the material that will be 
available to the contractor, and having regard to 
your previous experiences of working with 
contractors on major infrastructure projects, can 
you have a degree of confidence that the 
contractor for this project will be compliant, as 
contractors have been in the past? 

David Brewster: That is a difficult question. The 
material is there, and it will be up to the 
contractors—and to some degree, I imagine, to 
the employer‟s representative—to ensure that they 
understand it and use it as intended. 

Ruth Crawford: I have no further questions. 

The Assessor: We sometimes call this an 
opportunity to tidy up. Are there any matters of 
clarification that the objectors wish to resolve, 
perhaps by Mr Carmichael questioning Mr 
Brewster? You might simply wish to make a brief 
statement. 

David Brewster: I do not think there is any 
need for a further statement. 

The Assessor: In that case, if we are ready, we 
can proceed with closing submissions. We will 
start with the promoter—Ms Crawford—and we 
will finish off with Messrs Brewster and 
Carmichael. 

Ruth Crawford: The submissions in relation to 
this session with objector group 36, West Lothian 
Council, can be cross-referenced with 
submissions made earlier today in relation to the 
City of Edinburgh Council. I refer also to the 
detailed evidence that you heard this morning, 
which I do not propose to repeat. That evidence 
was not repeated in chief with this objector group. 

I propose to consider the rebuttal again, and I 
remind you of the changes that are sought by this 
objector group. On paragraph 7, it is the position 
of the promoter—and I think it is accepted by the 
objector—that there will be no restriction or 
removal of the existing powers under the Control 
of Pollution Act 1974 and the Environmental 
Protection Act 1990. Those powers are therefore 
retained. 

On paragraph 8, we have heard from Mr 
Henderson that revision 2 to the code of 
construction practice attends to that matter. 

On paragraph 9, which was of considerable 
concern to this objector group and which seeks 

“The inclusion of processes ... that allow external, 
regulatory oversight”, 
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you have heard, sir, detailed evidence from Mr 
Henderson setting out the proposed changes that 
are to be made to section 70 of the bill relative to 
the Control of Pollution Act 1974 and the 
Environmental Protection Act 1990. You have also 
heard, sir, a detailed explanation of a number of 
specific paragraphs and provisions of the code of 
construction practice, which I do not propose to 
repeat. It is worth noting that, under cross-
examination, assurances were given that the 
promoter and the employer‟s representative would 
not only hear the local authorities but take account 
of what the local authorities have to say. In short, 
sir, I submit that there will be a full opportunity for 
the local authorities to have input to the project 
and to the oversight thereof. That input will be 
transparent both to the local authorities and to the 
public. As we know, informing the public is crucial 
to the successful implementation and delivery of 
the project. 

It is also recognised on both sides that the 
concept of best practicable means is the 
appropriate context or mechanism for ensuring 
that a balanced and informed decision can be 
taken in areas of dispute. Where matters are very 
finely balanced, the employer‟s representative will 
need to take a view, but I submit that that view will 
be an informed view that will have regard to the 
best practicable means. Of course, the local 
authority might differ on the informed decision 
taken by the employer‟s representative but, in that 
event, as is recognised by West Lothian Council, 
the existing provisions under the environmental 
legislation would continue to remain that enable 
the local authority, if so advised, to serve a notice. 
Ultimately, of course, the determination on such a 
notice‟s validity would be made by the sheriff, who 
is, as I have previously submitted, an independent 
and impartial decision maker. 

Finally, sir, paragraph 10 of the council‟s 
response seeks 

“The inclusion of maximum noise levels”. 

Again, the promoter‟s position on that has been 
made plain and was clarified by Mr Henderson in 
his introductory evidence this afternoon. 

Sir, for the various reasons that I have outlined 
in these brief submissions, the promoter proposes 
no amendments or changes to the bill other than 
the references to going forward with the code of 
construction practice. 

David Brewster: I have heard a lot of 
encouraging assurances today about the way in 
which things will be taken forward. I certainly look 
forward to the revisions of documentation that will 
take those into account. I particularly welcome the 
discussions on the transparency of decision 
making, in particular in relation to 50:50 issues on 
whether a particular activity should go forward. 

Full transparency about what was said, the 
decision that was made and the basis on which it 
was decided will be very useful for local residents. 

We remain of the view that the additional 
proposed defence of compliance with the 
construction code of practice is an unnecessary 
additional legal hoop. Furthermore, there are the 
practicalities of asking a sheriff to make a 
determination on the basis of the code of 
construction practice documentation, which we 
have all had to spend a considerable number of 
hours getting to know in depth. It might be a little 
unfair to place that burden on a sheriff, but that is 
perhaps not something that I can influence. 

15:30 

I suggest that the best practicable means 
defence, which is already in the Environmental 
Protection Act 1990 and the Control of Pollution 
Act 1974, be kept. That is the one that the legal 
profession is familiar with and perhaps better able 
to assess. We still have concerns about what 
happens when the employer‟s representative 
okays work but the local authority does not accept 
it. We recognise that that could occur. The final 
reason why I advocate that that defence remains 
is that, ultimately, that means that the local 
authority is not fettered, which in turn feeds into 
discussions on the best practicable means. As I 
said, best practicable means ultimately comes 
down to how hard a contractor is willing to work to 
make things better. Within reason, and taking best 
practicable means into account, I think that the 
knowledge that we have powers to step in and 
deal with problems will help to focus contractors‟ 
minds and ultimately should mean that we and 
Transport Scotland do not get a problem. 

Finally, I welcome the bringing in of the orphan 
documents. There is a lot of useful content in 
them. I do not have a preference about whether 
they should be cross-referenced in the COCP or 
brought into it, but it would be useful to all 
concerned for them to become part of the public 
discussion on the matter. 

The Assessor: Thank you very much indeed. 
With that, I think that we can close the session on 
group 36, West Lothian Council. Thank you 
gentlemen and thank you Ms Crawford and your 
witnesses. 
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Assessor’s Closing Remarks 

15:32 

The Assessor: I have only a few final remarks 
before I close our 11 days of hearings. Once 
again, I repeat that I am grateful to the witnesses 
for the objectors and for the promoter for their 
parts in our proceedings. I recognise that, for 
many of the witnesses for the objectors, this was a 
new experience. In particular, I am grateful to 
those who took on the task of lead objector in their 
group. I recognise that that was a difficult and 
perhaps even daunting task and I thank those 
volunteers for assisting me in ensuring that the 
case for the objectors was placed before me fairly 
and in full. 

Ruth Crawford QC has conducted the case for 
the promoter with the courtesy, the patience and 
the display of learning for which the Faculty of 
Advocates is justly renowned. I wish to thank all 
her witnesses for their contributions. I must 
mention in particular Mr Henderson for his part in 
the proceedings, not only at the hearings but 
elsewhere, as he sought where at all possible to 
achieve a negotiated settlement, which was the 
preference of the Forth Crossing Bill Committee. 

Finally, I wish to record my thanks to the staff of 
the non-Executive bills unit for their various 
contributions up to and including the hearings. The 
unstinting assistance of David Cullum and the 
senior assistant clerk, Sarah Robertson, and their 
support team of Samantha Currie and Carol 
Mitchell, has been invaluable in facilitating the 
smooth running of events and making an efficient 
and cost-effective use of time and other scarce 
resources. 

Following my submission of my report, you will 
all recall that it remains the sole duty of the bill 
committee to decide and make its own report on 
the outstanding objections at stage 2. In short, it is 
open to the committee to accept or to reject my 
report in whole or in part. It can take such other 
steps as it sees fit, for example referring further 
matters back to me as assessor for consideration 
and report or taking further evidence itself. Once 
the committee has produced its own report on the 
outstanding objections, that will conclude phase 1 
of stage 2 of the bill. 

I thank you all and wish you a safe journey 
home. 

Hearing closed at 15:34. 

 



 

 

 

 


