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FINANCE COMMITTEE 
 

AGENDA 
 

18th Meeting, 2010 (Session 3) 
 

Tuesday 7 September 2010 
 
The Committee will meet at 2.00 pm in Committee Room 2. 
 
1. Independent Budget Review Group: The Committee will take evidence 

from— 
 

Crawford Beveridge CBE, Chair of the Independent Budget Review Panel; 
 
Sir Neil McIntosh CBE, Member of the Independent Budget Review Panel. 
 

2. Damages (Scotland) Bill: The Committee will take evidence on the Financial 
Memorandum of the Damages (Scotland) Bill from— 

 
Bill Butler MSP; 
 
Syd Smith, and Laura Blane, Thompsons Solicitors. 
 

3. Decisions on taking business in private: The Committee will decide whether 
to consider a draft report on the Financial Memorandum of the Damages 
(Scotland) Bill in private at future meetings and whether to consider its work 
programme in private at its next meeting. 

 
4. Budget Strategy Phase 2011-12: The Committee will consider the response 

from the Scottish Government to its report on the 2011-12 Budget Strategy 
Phase. 

 
5. Subordinate legislation: The Committee will consider the following negative 

instrument— 
 

The Public Services Reform (Scotland) Act 2010 (Consequential 
Modifications) Order 2010 (SSI 2010/222). 
 

6. Patient Rights (Scotland) Bill (in private): The Committee will consider a draft 
report on the Financial Memorandum of the Patient Rights (Scotland) Bill. 
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The papers for this meeting are as follows— 
 
Agenda item 1  

PRIVATE PAPER 
 

FI/S3/10/18/1 (P) 

Members should bring with them a copy of the Independent Budget 
Review report, available from the Document Supply Centre or on 
the Scottish Government website: 
http://www.scotland.gov.uk/Publications/2010/07/29082838/0 
 

  

Agenda item 2  

PRIVATE PAPER 
 

FI/S3/10/18/2 (P) 

Submissions 
 

FI/S3/10/18/3 

Agenda item 4  

Response from the Scottish Government 
 

FI/S3/10/18/4 

Agenda item 5  

Note by the clerk 
 
The Public Services Reform (Scotland) Act 2010 (Consequential 
Modifications) Order 2010 has been circulated to Members only, 
and is available on the OPSI website, at: 
http://www.opsi.gov.uk/legislation/scotland/ssi2010/ssi_20100222_e
n_1 
 

FI/S3/10/18/5 

Agenda item 6  

PRIVATE PAPER 
 

FI/S3/10/18/6 (P) 

Supplementary submission from the Scottish Government 
 

FI/S3/10/18/7 

Regulatory Impact Assessment 
 

FI/S3/10/18/8 
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Finance Committee 
 

18th Meeting, 2010 (Session 3), Tuesday 7 September 2010 
 

Damages (Scotland) Bill – Submissions 
 
This document contains submissions from the following organisations— 

• The Scottish Government; 

• The Ministry of Defence;  

• Fife Council; and 

• North Lanarkshire Council. 
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SUBMISSION FROM THE SCOTTISH GOVERNMENT 
 

Consultation 
 

1. Did you take part in the consultation exercise for the Bill, if 
applicable, and if so did you comment on the financial 
assumptions made? 

 
No. (After the close of the consultation exercise and before the Bill was 
introduced, the Member in charge of the Bill twice discussed the 
general policy with the Minister for Community Safety and officials, but 
the discussions were not focused on the financial assumptions per se). 

 
2. Do you believe your comments on the financial assumptions have 

been accurately reflected in the Financial Memorandum?  
 

N/A 
 

3. Did you have sufficient time to contribute to the consultation 
exercise? 

 
N/A 

 
Costs 
 

4. If the Bill has any financial implications for your organisation, do 
you believe that these have been accurately reflected in the 
Financial Memorandum?  If not, please provide details. 

 
The direct caseload for the Scottish Government (SG) is assessed in 
the Financial Memorandum as ‘negligible’ and this indeed accords with 
our understanding of the current situation.  On average the SG seems 
to be involved – either as a sole or joint defender – in no more than one 
or two cases per year (with annual costs under the current system 
being in the hundreds of thousands rather than millions of pounds). 
 
However, there could be more significant financial implications for the 
SG arising indirectly from the caseloads of other public sector 
organisations.  Notably, as mentioned in paragraph 98 of the 
Memorandum, there is “the possibility of the UK Government invoking 
the Statement of Funding Policy between itself and SG, which means 
the SG would be asked to meet any additional costs incurred by UK 
Government departments as a result of this legislation”. 
 
Financial implications for the SG could come not just from making 
payments, or reimbursing payments, of compensation and costs as 
mentioned above, but also in connection with funding of the justice 
system (e.g. the court system and the legal aid system).  At this stage it 
appears that the Financial Memorandum is probably right to estimate 
that such costs will not be great, though we would be cautious about 
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assuming that there will be noticeable savings in court resources: 
anticipated reductions in litigation do not always materialise and even 
when they do, they can be offset by a reduction in fee income for the 
courts.  
 
Additionally, though not impacting directly on the SG, there could be 
financial implications for a range of SG-funded public sector bodies 
such as local authorities, health boards, prisons service and police 
authorities. 
 

5. Are you content that your organisation can meet the financial 
costs associated with the Bill?  If not, how do you think these 
costs should be met? 

 
Where the SG is a liable defender, it will meet the due financial costs of 
any settlement for a claim for wrongful death in accordance with the 
prevailing law including, if this legislation is enacted, the law as 
amended by it.  Ultimately, as with all public sector costs and assuming 
a fixed budget (i.e. no additional revenue streams), any increase in 
expenditure in one area will have potential offsetting implications for 
expenditure elsewhere. 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 

 
Against a background of considerable uncertainty – as there often is in 
relation to civil law, where data about past claims is lacking for reasons 
of commercial sensitivity and also because they generally relate to the 
actions of private entities rather than the State – the Financial 
Memorandum appears to make a genuine attempt at estimating costs. 
 
However, as was demonstrated during the passage of what became 
the Damages (Asbestos-related Conditions) (Scotland) Act 2009, 
where financial estimates are based on data provided by just one firm – 
albeit a firm with a significant market-share – they may be open to 
challenge. 

 
Wider Issues 
 

7. If the Bill is part of a wider policy initiative, do you believe that 
these associated costs are accurately reflected in the Financial 
Memorandum?  
 
N/A: the SG’s understanding is that the Member is promoting the Bill 
separately from any wider policy initiative. 

 
8. Do you believe that there may be future costs associated with the 

Bill, for example through subordinate legislation or more 
developed guidance?  If so, is it possible to quantify these costs?   
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As currently drafted, the Bill appears to envisage little by way 
subordinate legislation or guidance and, consequently, there should be 
no substantive costs to the Scottish Government in that regard.  
However, it is anticipated that there will be a need to amend the Court 
of Session Rules of Court, and the Sheriff Court Ordinary and 
Summary Cause Rules, and appended forms. 
 
Other comments 
 
The SG is currently conducting a consultation exercise on Damages for 
Wrongful Death.  As part of that exercise, it has published a partial 
Business and Regulatory Impact Assessment.  The documentation is 
available at: 
www.scotland.gov.uk/Publications/2010/07/06142911/0 
 
The closing date for this consultation exercise is 27 August (though we 
are aware that some significant responses are likely to be received 
after that date). After the SG has had an opportunity to analyse the 
responses to the exercise, it may be possible to bring greater clarity to 
the issues around financial implications.  At the moment, however, for 
the reasons mentioned above, there is a lack of data. 

 

SUBMISSION FROM THE SCOTTISH GOVERNMENT TO THE JUSTICE 
COMMITTEE 

Introduction 
 
1. This memorandum has been prepared by the Scottish Government to 
assist consideration by the Justice Committee of the Damages (Scotland) Bill, 
which was introduced by Bill Butler MSP on 1 June 2010. 
 
Background 
 
2. The aim of the Bill is to implement the recommendations made in the 
Scottish Law Commission’s (SLC) Report on Damages for Wrongful Death 
which was published in September 2008.   
 
3. The origins of the report date back to what became the Rights of 
Relatives to Damages (Mesothelioma) (Scotland) Act 2007.  It emerged in the 
run up to the passage of that legislation that aspects of the law on damages 
for wrongful death, in particular the provisions of the Damages (Scotland) Act 
1976 (“the 1976 Act”), merited further examination.  Therefore, a reference 
from Scottish Ministers in September 2006 invited the SLC:  
 
 “To consider the law relating to damages recoverable in respect of 
 deaths caused by personal injury and the damages recoverable by 
 relatives of an injured person; and to make appropriate 
 recommendations for reform.”  
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The SLC subsequently published its Discussion Paper on Damages for 
Wrongful Death in August 2007 and the resulting 2008 report took account of 
the responses received.    
 
4. The purpose of the Bill is to re-enact the Damages (Scotland) Act 1976 
with amendments in order to modernise and simplify the provisions and to 
ensure relevant sections of the Administration of Justice Act 1982 are also 
appropriately amended.  The SLC report states that from the responses to the 
discussion paper it is clear that there is no demand for a fundamental reform 
of the current law, but that there is a problem with the accessibility of the 
current legislation.  The main proposed amendments to the existing legislation 
relate to the rights of relatives to damages for patrimonial loss.  In particular 
the introduction of:  
 
• a new method of calculating the damages payable to a victim's family;   
• changes in relation to the calculation of damages by the courts by dividing 

the relative’s loss of support into past and future loss and running a single 
multiplier from the date of the interlocutor for future loss only; and    

• limitations on the classes of relative who have a claim for damages as a 
result of a victim's death, so that the right to sue for patrimonial as well as 
non-patrimonial loss is restricted to the deceased's “immediate family”. 

 
Consultation 
 
5. Mr Butler originally lodged a draft proposal for implementing the SLC’s 
draft Bill, along with an explanation of why he considered consultation to be 
unnecessary, on 29 April 2009.  In light of representations from some 
stakeholders, the Justice Committee resolved that it was not satisfied with the 
reasons given by Mr Butler for not consulting.  Mr Butler subsequently issued 
a consultation paper with a closing date of 26 October 2009.  The final 
proposal was consequently lodged on 13 January and a summary of 
responses to the consultation exercise was published on the Parliament’s 
website. 
 
6. The paper posed 8 questions, 3 of which were general in nature and 5 
of which were focused on specific changes recommended by the SLC: 
 
• Victim’s damages for patrimonial loss: assessment of future reasonable 

living expenses – Recommendation 4.  
• Victim’s damages for patrimonial loss: personal services under section 9 of 

the 1982 Act – Recommendation 5(b).  
• Relatives’ damages for patrimonial loss: assessment of loss of support – 

Recommendation 11. 
• Relatives’ title to sue for patrimonial loss – Recommendation 15.  
• Relatives’ damages for non-patrimonial loss; exclusion of mental illness – 

Recommendation 14.  
 
The consultation paper did not specifically address areas where the SLC had 
considered but ultimately recommended against reform. 
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7. The Member’s consultation exercise resulted in 14 formal responses 
being received.  Respondents to the consultation consisted of 5 trade union 
bodies; 1 law firm; 3 insurance forums; 2 law commission/societies; the 
Faculty of Advocates and 2 individuals (a doctor and an advocate).  The 
summary of these responses indicated that 9 (64%) respondents fully 
supported the proposals and 5 (36%) supported the proposals, subject to 
amendments.  However, most of these responses found some level of 
concern with the scheme recommended by the SLC albeit, in some cases 
(principally in responses from the victims / pursuers side), those suggested 
concerns were not perceived as being fundamental.  The summary 
highlighted the main areas of concern as:  
 

• the disregard of the pursuer’s income; 
• the set 25% and 75% allowance made for living expenses and 

dependency respectively; 
• the division of a relative’s loss of support claim into past and future 

losses; 
• the approach to multipliers; 
• the terminology for awards for non-patrimonial loss;  
• the exclusion of mental illness;  and 
• the potential financial implications of the recommendations. 
 

8. In summing up the responses received Mr Butler indicated that “it was 
considered that the current Damages (Scotland) Act 1976 had served its 
purpose and the proposed new bill would function in a similar manner but 
would better reflect the current social and family structures in Scotland.  In 
general most of the respondents supported the SLC’s view that radical reform 
is not required but that there were a small number of important areas where 
improvements could be made.” 
 
9. In conclusion Mr Butler said “The responses to the consultation have 
provided a number of suggested amendments that the Member will consider 
and may use to refine policy before submitting a draft bill”   However, the 
published Bill replicates the SLC’s draft Bill apart from the removal from 
Schedule 1 of a minor consequential amendment to section 651 of the 
Companies Act 1995 (c.6) as that section has now been repealed. 
 
10. The Scottish Government would suggest that bodies with an interest in 
the Bill as it progresses include: the Association of British Insurers; the 
Scottish Claims Managers Forum; the Association of Personal Injury Lawyers; 
the Law Society of Scotland; the Forum of Insurance Lawyers; the Faculty of 
Advocates; the Lord President as head of the Scottish judiciary and the 
Scottish Court Service. 
 
Financial Impact 
 
11. The Financial Memorandum to the Bill indicates that the financial 
implications of the Bill, based on data provided by Thompsons Solicitors (who 
are said to be involved for pursuers in c.60% of relevant claims in Scotland), 
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will be to increase the level of damages for loss of financial dependency or 
loss of future earnings by an average of 35% in wrongful death cases and in 
the region of 23% in lost year cases.  These additional costs will fall, in the 
main, on insurers and UK Government Departments with responsibility for 
liabilities in cases arising through employment in former nationalised 
industries and, to a lesser extent, Scottish local authorities.  Although the 
direct financial implications for the Scottish Government are estimated as 
negligible, the Financial Memorandum suggests that there may be a 
requirement of the Statement of Funding Policy (section 3.2.8) to meet the 
additional costs incurred by UK Government Departments. 
 
12. The Financial Memorandum estimates that per annum in Scotland 
there are around 100 wrongful death cases settled and in the order of 12 “lost 
years” cases concluded before the victim dies.  This equates to estimated 
total additional costs of £3,882,108.  It acknowledges that there is a degree of 
uncertainty in these estimates as settlement in individual cases can vary 
considerably depending on the age and earnings of the victim and that the 
number of wrongful deaths is also subject to variation from year to year. 
 
13. It is envisaged that following implementation of the legislation cases 
will settle more quickly and fewer cases will be raised in court and, in turn, 
there is potential for insurers to make financial savings in respect of legal 
costs and judicial expenses. 
 
14. While the Scottish Court Service are content with the assertion in the 
Financial Memorandum that the proposed legislation will not increase costs to 
the Scottish courts, they are not persuaded that court resources would be 
freed up as a consequence of the legislation.  In addition they believe that any 
reduction in the level of litigation will result in a commensurate reduction in fee 
income.  Regarding legal aid the Scottish Government agrees with Mr Butler 
that there is unlikely to be any increased costs as a result of the Bill. 
 
15.  It should also be noted that during the Scottish Government’s recent 
discussions with stakeholders, some raised serious concerns in relation to the 
fixed deduction of 25% for the victim’s living expenses. Particular concern was 
also raised regarding the disregard of spouse’s income which it was 
considered could potentially put some pursuers in a far better financial 
position than they would have been but for the accident, contrary to the 
fundamental principle of the law of delict of (at least notionally) putting the 
pursuer in the position they would have been in had it not been for the 
accident.  It was thought that the additional costs generated would 
subsequently be passed on to consumers and businesses by way of an 
increase in premiums and could perhaps make Scotland a less attractive 
place to do business.   
 
Scottish Government’s Position 
 
16. The Scottish Government fully shares the desire to ensure that victims 
and their relatives have appropriate rights and the ability to secure proper 
redress in respect of personal injury and wrongful death.  Specifically, we 
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agree with the SLC that the Damages (Scotland) Act 1976 should be repealed 
and replaced by a new Act which, with appropriate amendments, restates the 
law in a clearer and simpler form.  
 
17. However, we are anxious to ensure that legislative proposals are 
appropriate and believe that concerns raised about some of the 
recommendations require further exploration.  Areas of particular concern 
include: 
 

• the 25% discount rate;  
• disregarding the spouse’s income; and  
• restricting those entitled to raise an action for damages to the list of 

those currently eligible to claim patrimonial loss under the Damages 
(Scotland) Act 1976. 

 
18. Though the first two of those particular recommendations flowed from 
the SLC's consideration of responses to its discussion paper, they were not 
actually subject to consultation by the SLC.  Stakeholders therefore had no 
formal opportunity to comment on these potentially quite radical changes until 
the consultation exercise which was undertaken by Mr Butler. 
 
19. The Scottish Government appreciated sight of the responses to Mr 
Butler’s consultation.  As illustrated by the responses to that consultation, in 
which nearly all of the respondents expressed some reservations about the 
scheme recommended by the SLC, there appears to be a lack of consensus 
on some important features.  These issues need to be worked through before 
we can be confident that any Bill is as effective, robust and durable as it 
needs to be. 
 
20. The Scottish Government believe that further work is required, to focus 
attention on the key issues and secure a better understanding of the 
implications of the recommended changes. 
 
21. It was with such considerations in mind that the Minister for Community 
Safety announced in December 2009 that the SLC Report on Damages for 
Wrongful Death would be amongst three SLC reports on aspects of damages 
for personal injury that would be covered in a programme of dialogue and 
formal consultation with stakeholders.  In determining to progress this 
programme, the Scottish Government had also taken account of the fact that, 
without distinguishing between them as regards priority, the SLC had 
expressed the view in its 2008 Annual Report that “significant improvements 
could be made in the law of delict by implementation of our Reports on 
Damages for Wrongful Death (published in 2008), Prescription and Limitation 
(published in 2007) and Damages for Psychiatric Injury (published in 2004)”. 
 
22. Against this background, Scottish Government officials have been 
undertaking dialogue with a range of external stakeholders in face-to-face 
meetings, to develop our appreciation of specific issues and concerns, and to 
inform the drafting of a consultation paper.  Additionally, following an initial 
offer made by the Cabinet Secretary for Justice in April 2009 to meet in due 
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course to discuss the issue, Mr Butler contacted Mr MacAskill’s office in 
January seeking a meeting to discuss his final proposal for a Bill.  As the law 
on damages falls within his portfolio, the Minister for Community Safety 
subsequently met with Mr Butler on 4 February and again on 15 April to 
discuss the issue.  The Minister also wrote to Mr Butler on two occasions 
sharing with him the Scottish Government’s developing internal notes.   
 
23. It is now intended that the SLC’s Report on Damages for Wrongful 
Death will be the focus of a short formal consultation exercise over the 
summer, with a view to informing the refinement of policy and the Scottish 
Government’s approach to legislation in this area.  Final decisions on the 
Government’s approach to legislation will be taken after consideration of 
responses to that exercise. 
 
Conclusion 
 
24. The Scottish Government supports the broad objectives of the 
Member’s Bill in principle.  While we acknowledge the admirable work 
undertaken in this area, both by the SLC and by Mr Butler, the Scottish 
Government is nevertheless of the view that certain of the SLC’s key 
recommendations require further examination.  Consequently, we will wish to 
consider representations from stakeholders before deciding on the scope of 
any adjustments to the detail of the SLC’s draft scheme which we may in due 
course wish to propose to Parliament.  However, the Scottish Government will 
endeavour to be as positive and constructive as possible throughout the 
Parliamentary process of this Bill. 
 
Civil Law Division 
Justice Directorate 
Scottish Government 
June 2010 
 

SUBMISSION FROM THE MINISTRY OF DEFENCE 

 
Consultation 

 
1. Did you take part in the consultation exercise for the Bill, if applicable, 

and if so did you comment on the financial assumptions made? 
 
To the best of our knowledge receiving this questionnaire is the extent to 
which MOD has been consulted on this bill.  To be clear, to the best of our 
knowledge, MOD did not provide the estimates contained in the Financial 
Memorandum.  Comments on those assumptions are made below. 
 

2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?  

 
This question does not apply.  
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3. Did you have sufficient time to contribute to the consultation exercise? 
 
This question does not apply. 
 
Costs 

 
4. If the Bill has any financial implications for your organisation, do you 

believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 

 
The assumption is broadly acceptable, but it makes no allowance for the 
possibility of a  larger scale, albeit infrequent, catastrophic accident which 
would increase the costs incurred.  For example this year the MOD has 
settled claims arising in Scotland relating to the crash of a Nimrod MR2 in 
which 14 Service personnel were killed.  
 
Having said this, when averaged over the medium term even these incidents 
would not significantly alter the assumption in the memorandum.  
 

5. Are you content that your organisation can meet the financial costs 
associated with the Bill?  If not, how do you think these costs should be 
met? 

 
The additional costs to MOD as estimated are not large enough for us to 
recommend an alternative method for meeting them.   
 

6. Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 

 
For the purposes of proceeding with the legislation these are sufficient as they 
presently stand in the memorandum. 
 
Wider Issues 

 
7. If the Bill is part of a wider policy initiative, do you believe that these 

associated costs are accurately reflected in the Financial 
Memorandum?  

 
This question is not applicable.  

 
8. Do you believe that there may be future costs associated with the Bill, 

for example through subordinate legislation or more developed 
guidance?  If so, is it possible to quantify these costs?   

 
Without further analysis as to what more detailed guidance would propose it is 
not possible for us to give any useful estimates.  
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SUBMISSION FROM FIFE COUNCIL 

Consultation 
 

1. Did you take part in the consultation exercise for the Bill, if 
applicable, and if so did you comment on the financial 
assumptions made? 

 
The Council is currently compiling a response to the Damages 
(Scotland) Bill which will refer to the financial assumptions. 

 
The Council submitted an earlier response to the consultation on the 
Amendment to Section 1(2) of the Damages Scotland Act 1976 (now 
the  Rights of Relatives to Damages (Mesothelioma) (Scotland) Act 
2007) in August 2006.  This response made reference to financial 
considerations and is attached for your reference. 
 

2. Do you believe your comments on the financial assumptions have 
been accurately reflected in the Financial Memorandum?  

 
The Financial Memorandum does not appear to reflect Fife Council’s 
response to the 2007 Act. The Financial Memorandum suggests that 
all claims will be insured for. The earlier consultation response by Fife 
Council highlighted issues with certain classes of potential claims being 
uninsured. Furthermore, even if insurance policies do cover the costs 
of damages to the Pursuer, policy premiums and policy excess must be 
paid by the Council or Defender.  

 
3. Did you have sufficient time to contribute to the consultation 

exercise? 
 

Yes. 
 

Costs 
 

4. If the Bill has any financial implications for your organisation, do 
you believe that these have been accurately reflected in the 
Financial Memorandum?  If not, please provide details. 

 
Fife Council has concerns about the financial impact of the Bill. Since 
the Bill retains the provisions of the 2007 Act, the liability to pay 
damages still rests with the Defender or their insurers.  In principle, 
damages from wrongful death cases should be insured, however, there 
are exceptions, like asbestos related illness claims that are mostly 
uninsured.  

 
Because of the long latency period of asbestos related illnesses, 
claimants will have been exposed to asbestos between the 1950’s and 
1970’s.  There were two main local government re-organisations in 
1975 and 1996, this has resulted in significant difficulties in identifying 
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and locating earlier policy documentation.  If policy documentation 
cannot be located, the Council cannot seek indemnity from an insurer 
and the cost of the claim must be borne by the Council. This is 
exacerbated by the possibility that the Bill could increase settlement 
awards as outlined in the explanatory notes. 
 
Whilst Employers’ Liability insurance first became compulsory in 1969, 
local authorities were exempt and many are self-insured.  Thus, an 
insurance policy may not exist for these periods.  
 
Provisions allow for Pursuers to claim against all employers individually 
where exposure may have occurred.  This means one employer might 
have to meet the whole claim, if for example other employers have 
gone out of business.  For example, where a claimant worked for the 
Council and another company that has ceased trading, the Council will 
have to meet the full claim. 
 
The memorandum acknowledges that for those cases where cover is in 
place, the Council has an excess to pay. However, it is worth noting the 
level of excesses that apply. The  excess levels vary depending on the 
insurance policy.  Fife Council’s excesses range between £25,000 and 
£100,000 per claim. 
 
Insurers take into consideration the claims experience of the Council 
when calculating premiums.  Thus increased insurance settlements, 
could result in higher premiums being charged to Councils for liability 
and motor insurance.  Currently, the Council pays approximately, 
£600,000 p.a for these types of insurance. 
 
Furthermore, section 7(b) of the Bill indicates that when assessing 
compensation for loss of support, the Pursuer’s income should be 
disregarded in certain circumstances.  Since account is currently made 
of the Pursuer’s income, payouts are likely to be higher.  Moreover, 
where a multiplier is applied by the Court, this will result in high 
payments to higher earners. These points are made at paragraph 5.11 
of the Government’s consultation paper.  If the case is uninsured (as 
mentioned above), higher payout would revert to Fife Council and tax 
payers for payment. 

 
5. Are you content that your organisation can meet the financial 

costs associated with the Bill?  If not, how do you think these 
costs should be met? 

 
The Council currently funds insurance premiums, claim excesses and 
uninsured claims from an internal insurance fund. This is financed by 
charging internal premiums to Council Services.   
 
Within the past 2 years, Fife Council has received 15 asbestos related 
illness claims with a potential uninsured value of almost £1.5 million. 
While some provision has been made for these potential payouts this 
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puts pressure on the insurance fund and the Council service budgets 
that fund it. Either a combination of increased cases and /or increased 
awards will put further pressure on this fund.  

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 

 
Based on the answer to questions 4 and 5, then no, the Financial 
Memorandum does not recognise the particular issues that face local 
authorities.   

 
Looking forward, liability for Mesothelioma cases is currently being 
considered by the Supreme Court.  As the Parliament will be aware, 
the issue under consideration is whether current policies should cover 
claimants when health problems arise or  at the time of exposure.   If 
the Supreme Court consider that policies should cover claimants when 
health problems arise,  this should reduce the uninsured exposure for 
Fife Council, in principle.  However, in practice, current policies have 
exclusions for Mesothelioma. If it rules in favour of the latter and liability 
is retrospective, complexities of insurance coverage with the now 
wound down Municipal Mutual Insurance (MMI) could mean exposure 
is not reduced.    While some of the Fife Council’s 15 cases might be 
paid by insurers, the nature of the agreement with MMI means that if 
payouts increase beyond agreed thresholds, Fife Council (along with 
other local authorities) could have to repay previous claim payouts, and 
cover all future claims for Mesothelioma.   Irrespective of the outcome, 
the Council will still have to pay excesses on claims, which may 
change should settlement awards increase. 
 
Wider Issues 
 

7. If the Bill is part of a wider policy initiative, do you believe that 
these associated costs are accurately reflected in the Financial 
Memorandum? 

 
No comment.  

 
8. Do you believe that there may be future costs associated with the 

Bill, for example through subordinate legislation or more 
developed guidance?  If so, is it possible to quantify these costs?   

 
In conclusion, the financial costs of the Bill on local authorities are not, 
as the Financial Memorandum suggests all covered by insurance 
policies. Even where policies are in place there is still a cost to local 
authorities by way of premiums and the policy excess.  The on-going 
legal case and solvency of MMI means that future exposure is not 
easily quantifiable.   
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What can be concluded though is that, in reality the current cost 
reverting to local authorities is significant and any change that 
increases the quantity and value of claims could increase the liability 
that reverts to councils and council tax payers. This response has 
sought to assist in quantifying the cost and the Scottish Parliament 
should be aware of this when considering the Bill. 

 
FIFE COUNCIL RESPONSE TO THE CONSULTATION ON THE 

AMENDMENT TO SECTION 1(2) OF THE DAMAGES SCOTLAND ACT 
1976 (NOW THE  RIGHTS OF RELATIVES TO DAMAGES 

(MESOTHELIOMA) (SCOTLAND) ACT 2007) IN AUGUST 2006.   
 

The proposed amendment is likely to increase costs for local authorities.  
Generally speaking, the numbers of asbestos related cases are increasing.  
Fife Council, for instance, are currently dealing with eleven cases of which 
seven have been received within the last year.  It is also interesting to note 
that awards themselves are increasing both for claimants and their families. 
 
The paper suggests that the costs will be borne by insurers with a 
correspondingly smaller cost in increased premiums borne by insured bodies.  
However, the reality for many local authorities is that they are bearing the 
entire costs of these claims directly. This is for three reasons:- 
 
1.  Claims relate to a period where no policy is in force, or a policy cannot be 
traced. 
 
2.  The decision in the case Bolton Metropolitan Borough Council -v- 
Municipal Mutual Insurance Limited (1) and Commercial Union Assurance 
Company Ltd (2) has thrown the insurance industry into confusion and many 
insurers are now either refusing to provide indemnity as the disease did not 
develop during the currency of the policy or advising that their policy wording 
does not provide cover for the loss. 
 
3.  The Government's recent reversal of the House of Lords' decision on 3rd 
May, 2006 in the cases Barker -v- Corus (UK) plc, Murray -v- British 
Shipbuilders (Hydrodynamics) Ltd and others and Patterson -v- Smiths Dock 
Ltd and others that liability is apportioned according to each employers' 
degree of contribution to the risk.  Now, any one employer will be held jointly 
or severally liable for the entire claim regardless of the period of exposure.  In 
cases where there are smaller employers who may no longer exist or have 
gone into liquidation, the full burden will rest with the larger employers. 
 
In addition, if this particular amendment is passed it will be difficult to argue 
that the same should not apply to any accident, injury or disease which 
shortens an individual’s life.  This could impact on claims such as road traffic 
accidents, passive smoking, needlestick incidents, falls leading to paralysis 
etc. 
 
I appreciate that it is the intention of Ministers to remedy the situation created 
by the recent court decision as a matter of policy but it is considered that the 
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foregoing points should be drawn to the attention of Ministers so that a fully 
informed view can be taken. 
 
As to the specific questions you ask, I would respond as follows:- 
 
1.   It is accepted that the existing law causes problems for the immediate 
family of mesothelioma sufferers.  The financial implications on large and 
stable employers such as local authorities, Health Boards and so on is 
outlined above require to be acknowledged in view of the financial 
implications. 
 
2.  See above. 
 
3.  The implications for employers such as local authorities and their ability to 
secure insurance requires to be considered and taken into account.  The lack 
of certainty as to the kinds of diseases which may increase liability for local 
authorities in the event of Scottish Ministers exercising powers at a future date 
may have an unsettling effect on the insurance industry.  The effect may be 
that employers such as local authorities will find it difficult to obtain insurance 
when insurers are unable, at the time of writing policies, to calculate the risk 
associated with the possible introduction of new diseases to a list which is 
currently restricted to mesothelioma. 
 
Harry Tait, 
Head of Law and Administration, 
Fife Council. 

 

SUBMISSION FROM NORTH LANARKSHIRE COUNCIL 

Consultation 
 

1. Did you take part in the consultation exercise for the Bill, if applicable, 
and if so did you comment on the financial assumptions made? 
No 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
N/A 

 
3. Did you have sufficient time to contribute to the consultation exercise? 

N/A 
 

 
Costs 
 

4. If the Bill has any financial implications for your organisation, do you 
believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 
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Financial Memorandum (para 105) states “Most of these cases are 
insured and the cost will therefore fall in large part on the local 
authorities’ employers’ liability insurer but each local authority also has 
an excess to meet in respect of that policy.” 
 
It should be noted that the council’s excesses are already large. 
In addition, even if cases are covered by insurance, further costs will 
be incurred in future years as authorities’ premiums increase as a 
result of claims.  

  
5. Are you content that your organisation can meet the financial costs 

associated with the Bill?  If not, how do you think these costs should be 
met? 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 

 
Wider Issues 
 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial 
Memorandum?  

 
8. Do you believe that there may be future costs associated with the Bill, 

for example through subordinate legislation or more developed 
guidance?  If so, is it possible to quantify these costs?   

 
 

 



CabinetSecretary for Financeand SustainableGrowth
John Swinney MSP

T:0845 7741741
E: scottish.ministers@scotland.gsLgov.uk

Andrew Welsh MSP
Convener
Finance Committee
Scottish Parliament
Edinburgh
EH99 1SP

6 August 2010

~
The Scottish
Government

I welcomed the opportunity to debate on 1 July the Finance Committee's
report on the 2011-12 Budget Strategy Phase. Following on from the
comments I offered in that debate, I now enclose, at Annex A, the Scottish
Government's written response to the Committee's report.

As I indicated during the debate on 1 July, the Government has been very
clear about the approach that we will take to the spending review, and I have
restated these points in the attached response (under "Preparing for Reduced
Budgets").

These priorities were also reflected in the remit we gave to the Independent
Budget Review (IBR) in February. The review report, which as you know was
published on 29 July, provides a comprehensive analysis of and commentary
on the key issues and challenges that face us all in Scotland as we address
significant reductions in our budget. Our intention is that the IBR report
should inform and support extensive debate on public spending priorities and
options over the coming months. To facilitate this the Scottish Government is
inviting the public to comment on the report on a dedicated website -
http://bloQs.scotland.Qov.uk/publicspendinQ/ .

The Committee may also want to be aware that I have invited Finance
spokespeople from the Labour, Liberal Democrat and Conservative parties,
together with Patrick Harvie and Margo MacDonald, to meet me to discuss the
IBR report and its implications. This arrangement is similar to the joint
strategic review of public spending in Scotland which the Committee will recall
I convened last autumn to help prepare the way for the draft Budget 2010-11.
I believe that all such discussions contribute to the essential task of building a

mailto:scottish.ministers@scotland.gsLgov.uk
http://bloQs.scotland.Qov.uk/publicspendinQ/


consensus in support of what will be very difficult budget decisions in respect
of 2011-12 and beyond.

Finally, I very much look forward to continuing to work with you and your
colleagues on the Committee as the Spending Review moves forward over
the coming months, and I would be happy to discuss any aspect of the
Committee's report, of this response, or of the IBR report further with you.

JOHN SWINNEY



Annex A

FINANCECOMMITTEE4TH REPORT,2010: BUDGETSTRATEGYPHASE

1. UNIVERSALSERVICEAND HEALTHSPENDING

The Committee considers it essential that the Scottish Government explain to
the Parliament how it will fund its commitment to maintaining universal
benefits given the current financial squeeze, and also explain the impact that
this commitment will have on other budgets. The Committee requests that the
Scottish Government state whether spending decisions by other public bodies
could impact on its commitment to maintaining universal services. (Paragraph
29)

The Committee also asks the Scottish Government to set out the impact that
its decision to pass on health consequentials will have for the rest of the
budget. (Paragraph 30)

The Scottish Government will set out its spending proposals for parliamentary
scrutiny through the Scottish Spending Review and the Draft Budget for 2011-12.
The UK Government has confirmed that its Comprehensive Spending Review will
report on 20 October and I have already indicated that I intend to bring forward to the
Parliament a draft Scottish Budget for 2011-12 within four weeks of that date. The
Scottish Government's spending proposals will be informed by a comprehensive
public debate between now and then about future spending choices.

The Independent Budget Review (IBR) report, published on 29 July, discusses the
provision and costs of universal services. The Scottish Government will take account
of the report's comments on these issues, which were highlighted in the IBR's remit,
and the public's response to these comments. In addition, the Scottish Government-
led public consultation and debate on the future provision of care for older people
provides an opportunity for members of the public and other stakeholders to register
their views on future arrangements for this important group of public services. In
bringing forward our proposals in the draft Budget we will take into account the views
and arguments expressed in the consultation process.

2. PUBLICSECTORPAYAND EMPLOYMENT

Given the human impact of public sector job losses, the Committee requests
more specific information from the Scottish Government on the number of
public sector jobs that it estimates will be lost in future years. The Committee
would welcome greater clarity from the Scottish Government on its planning in
relation to pay policy, including the impact of the proposed pay constraints on
the budget. (Paragraph 31)

Public sector pay costs form a major part of total Scottish Government spending, and
the Scottish Government accepts that significant budget reductions will lead
unavoidably to less employment in the public sector. The analysis carried out by the
Independent Budget Review, sets out different scenarios for reductions in jobs,
depending on factors such as the extent to which public sector pay is constrained
and the scale of spending reductions that can be achieved in non-pay elements of
the budget. The Scottish Government believes strongly that maintaining as far as
possible the number of workers who provide public services directly to the people of
Scotland is vital, given the importance that the publiC attaches to these services. But



the levels of public sector employment will be affected by the extent to which the
paybill is constrained. Consequently we will seek, in planning our budget for 2011-12
and in future years, to rely extensively on effective workforce planning within the
context of heavily constrained publiC finances.

Final estimates of future pUblic sector headcount will follow the settling of budgets for
2011-12, which in turn depends on the aggregate Scottish budget emerging from the
forthcoming Comprehensive Spending Review for Whitehall Departments in October
and from the outcome of the Scottish spending review in November.

As regards public sector pay policy, we have made clear our intention to restrain pay
as firmly as possible, as confirmed above, because this will help to maintain public
service jobs and consequently services to the public. Details of the Government's
pay policy will be announced as soon as practicable but the choices within that policy
are inextricably linked to levels of funding available in the Budget.

3. HUMANRIGHTSAND EQUALOPPORTUNITIES

The Committee invites the Scottish Government to assess the extent to which
complying with equalities and human rights legislation will constrain its ability
to make budget cuts. (Paragraph 35)

The Scottish Government does not believe that compliance with equality legislation
will constrain its choices in setting the 2011-12 budget. We fully acknowledge the
challenge in reducing spending to balance a smaller budget, but it is equally
important that fairness is put at the heart of the decisions required to meet this
challenge. The public sector equality duties provide us with a framework within
which to make fair and informed choices. The remit of the Independent Budget
Review emphasised the importance of being alert to the impact on vulnerable groups
of our budgetary choices. We are also building on the work done in producing the
Equality Budget Statement on the 2010-11 draft budget as part of our preparation for
the forthcoming spending review and budget. This includes seeking the advice of the
Equality and Budget Advisory Group on these issues. This advice, as well as the
report of the Independent Budget Review, will inform our budget proposals this year
and into the future.

4. PREPARINGFORREDUCEDBUDGETS

The Finance Committee has already recommended in the previous section that
the Scottish Government provide more information on issues such as pay and
universal benefits. The Committee welcomes the Economy, Energy and
Tourism Committee's broader recommendation and also invites the Scottish
Government to set out more fully the principles that will inform its approach to
developing its spending proposals, and the degree to which these principles
have been discussed with spending bodies. The Scottish Government should
also state whether it has a specific strategy for protecting vulnerable people
from the impact of the cuts. (Paragraph48)

The Committee considers that such a response, before final spending
decisions are made, would demonstrate real leadership by setting out
spending choices in an open and transparent manner. (Paragraph 49)



The Scottish Government established in 2007 a clear framework of priorities,
structured around its Purpose of focusing resources on increasing sustainable
economic growth, supported by fifteen specific National Outcomes.

The Government has put sustainable economic growth at the heart of subsequent
Scottish Budgets and has taken action to increase employment and develop skills,
tackle climate change and address key social problems such as alcohol misuse,
poverty and health inequality. Although the cuts imposed on Scotland by successive
UK Governments will reduce the total resources available to it in the period of the
next spending review, the Scottish Government intends to maintain progress in areas
identified as priorities. The Scottish Spending Review and Draft Budget 2011-12 will
outline our proposals for doing so, for scrutiny and debate and with a view to seeking
Parliamentary support for the Budget Bill in the New Year.

The Committee will also be aware that during the debate in the Parliament on 1 July,
I set out the priorities that will guide the Scottish Government in carrying out the
spending review and in addressing the difficult decisions and choices that face us.
The key priorities were:

• promoting economic recovery as part of our work to deliver increased
sustainable economic growth;

• protecting the services on which the public depends; and
• taking action to combat climate change.

As the Committee is aware, a significant component of the Government's preparation
for the spending review has been the establishment of the Independent Budget
Review. The Independent Budget Review was established by the Scottish
Government in February and it consulted a broad cross-section of organisations and
other stakeholders before publishing its report on 29 July. Among the specific issues
that the IBR was asked to consider was the importance of protecting and supporting
the most vulnerable in our society. The analysis in the report provides a helpful
factual underpinning to further debate on these important issues. The Scottish
Government is further engaging the people of Scotland and key stakeholder groups
in considering the IBR report and conclusions over the next few months.

The approach taken by the Scottish Government in setting out the likely scale of the
Budget challenges we face - through the reports of the Chief Economic Advisor in
April and July - and the establishment of the Independent Budget Review, which
reported in public, demonstrates an unprecedented level of openness and
transparency. This approach, coupled to the extensive Parliamentary scrutiny that
will be available on the Independent Budget Review and the Scottish Budget
demonstrates the clear and focussed leadership the Government is offering at this
challenging time.

5. CAPITALSPENDING

The Finance Committee notes that the Minister for Transport, Infrastructure
and Climate Change was "unwilling to speculate on the scale of potential cuts
to the transport budget". However, in line with other recommendations in this
report, the Committee calls on the Scottish Government to provide greater
detail on its likely future transport budget, especially in the context of its other
commitments outlined in this report. (Paragraph52)



The Scottish Government will set out its spending proposals, including for capital
spending, for consultation and parliamentary scrutiny through the Scottish Spending
Review and the Draft Budget for 2011-12. This will include proposals for future
spending on transport. Our proposals will take account of the analysis provided in
the Independent Budget Review report - which draws attention to the importance of
capital investment for economic competitiveness - and of views and arguments
expressed by the public and by stakeholder groups.

The Committee invites the Scottish Governmentto state whether it supports
SOLACE's suggestion that more revenue be made available to local
governmentto allow it to undertakecapital investment.(Paragraph54)

The Scottish Government already provides dedicated revenue support to councils to
fund capital investment, through supported borrowing. Under Treasury rules, both
the level of supported borrowing and the revenue provided to fund the debt charges
associated with that borrowing have to be met from the Scottish Budget.

Councils can already choose to use the revenue funding at their disposal to support
self-financed borrowing. Under the Concordat, the Scottish Govemment has
increased the share of the overall Scottish budget going to local government in each
year since 2007-08 and it has systematically reduced the level of ring fencing on both
revenue and capital support to councils. That means councils now have substantial
freedom to determine how they use the funding at their disposal. If they wish to
allocate more of their revenue funding to additional capital investment, they can
already do so.

The Scottish Government will carefully consider all options for the future funding of
infrastructure investment, including those set out by the Independent Budget Review
in its report.

6.SERVICEUSERS

The Committee points out that, like Audit Scotland, it has continually
emphasised the need for a greater link between spending priorities and
outcomes. This point was also made in the Royal Society of Edinburgh's
written evidence-

"There must be a clear path between the allocation of resources and the
delivery of national outcomes that links the activities undertaken by
local authorities and other public service providers with the high level
objectives of central government." (Paragraph65)

The Scottish Government has already set out its commitment to building on what was
achieved in SR2007 and developing progressively closer linkages between
expenditure plans and intended outcomes. Work aimed at achieving closer linkage is
in progress. But the Scottish Government, the Committee and others have always
acknowledged that this is a complex and longer-term endeavour which has
presented significant challenges in other jurisdictions besides our own. However the
Scottish Government remains committed to making further progress, and we have
laid strong foundations in this respect through the focus on outcomes that has
underpinned SR2007. We note carefully the points made by the Committee, Audit
Scotland and the Royal Society of Edinburgh.

The Committee recommends that the Scottish Government provides a
supporting document to the 2011-12 Draft Budget which sets out the link



between performance over the period of the previous spending review,
Government priorities for the next spending review and how these priorities
are to be funded in 2011-12.(Paragraph 66)

Through the shift to focus on outcomes the Scottish Government has improved the
line of sight between policy priorities and outcomes achieved. We have also
modernised the way we report national performance through the single web portal of
Scotland Performs. We are also considering how to bring expenditure plans into the
equation in a more sophisticated way. In the past 3 years Scotland has taken huge
strides forward which have put it at the forefront in terms of the effective performance
reporting and governance. We intend to maintain the focus on delivery of the long-
term vision through the National Performance Framework introduced in the 2007
Spending Review which provides, on an ongoing basis, an assessment of the impact
of policy initiatives to date. We will consider further how the Committee's comments
can best be taken into account in publishing our draft Budget 2011.

7. RESHAPINGTHE PUBLICSECTOR

The Committee notes that there is evidence, both anecdotal and empirical, to
suggest that greater collaboration between public sector bodies has resulted
in efficiency savings and improved services. The Committee also notes the
Cabinet Secretary's strong encouragement for this process to continue and his
comments on "institutional conservatism".

While the Committee would also encourage increased collaboration, it would
welcome reassurances from the Scottish Government that, in the event of
there continuing to be problems around collaboration, it will playa more active
role in seeking to drive this process. The Scottish Government should also
state whether it has any views on how greater collaborative success could be
measured. (Paragraph 83)

The Scottish Government welcomes and encourages innovation, collaboration and
shared services ventures to deliver more efficient and effective public services. It is
committed to working with its public sector partners to identify a range of models for
improving service delivery and to work through the associated challenges and
opportunities to ensure the wider public sector benefits from collective expertise and
lessons learned. The Scottish Government notes and welcomes the comments of
the Committee and of the Independent Budget Review on shared services issues
and encourages further debate on them. We believe there are a number of
opportunities to deliver further examples of collaboration and Ministers are actively
involved in dialogue to secure these opportunities. We will elaborate as necessary
our approach to driving forward more efficient public services, including through
shared services, in the context of the draft Budget for 2011-12 this autumn.

Given the importance placed on collaboration, the Committee would welcome
the Scottish Government's view on whether the VAT issue highlighted above is
of relevance throughout the public sector and, if so, how it could be resolved.
(Paragraph84)

The Scottish Government has asked public sector organisations to provide evidence
of any issues in relation to VAT as a result of entering into a Shared Services
arrangement, but to date have not received any specific or evidenced examples. In
March 2008, representations were made to HM Treasury to consider the VAT
provisions in respect of Shared Services arrangements by Non-Departmental Public



Bodies (NDPBs) and the Education sector. The Chancellor's June Budget
announcement confirmed the UK Government had started discussions with charities
and other affected sectors to consider options for implementing the EU cost sharing
exemption with a review to follow in the Autumn. We will continue to raise this issue
with the Treasury and press for a solution.

8. SYSTEMSTHINKING

The Committee considers that the importance of longer-term approaches to
public spending should not be forgotten even when faced with immediate
challenges and invites the Scottish Government to explain how it will continue
to direct its spend towards more preventative programmes. (Paragraph 101)

It is likely that the Committee will look to build on the work begun during this
inquiry by undertaking a more significant piece of work examining some of the
proposed longer-term solutions such as preventative spending. The
Committee expects to be able to formally launch its new inquiry before
summer recess with its findings contributing to a legacy paper to be published
before the end of the parliamentary session. The inquiry will also assist the
Committee in its on-going work to understand more clearly the links between
spending and outcomes. (Paragraph102)

Given the evidence provided by Professor Seddon and others, the Committee
invites the Scottish Government to provide an assessment of how systems
thinking can help to address the budget deficit. (Paragraph 103)

The Scottish Government welcomes the announcement of the Committee's inquiry
into preventative spending. The Scottish Government has for some time been
leading a considerable body of work across a range of public services looking at what
are often referred to as early or preventative interventions, including in health, social
care and education. Systems thinking is an established part of the policy
development process undertaken by the Scottish Government. This is reflected in
the budget decisions that are taken, for example in support of continuous
improvements to patients' experience of treatment within the NHS, in ongoing reform
of the criminal justice system, and in the consolidation within the Government
Economic Strategy of measures and programmes that combine to provide optimal
support to economic growth in Scotland.

The Government will consider carefully what information can be provided to the
Committee to best support its inquiry and would be happy to discuss this further with
the Committee and its advisors.

9. THEROLESOFTHEPRIVATEANDVOLUNTARYSECTORS

Considering this and other relevant evidence, the Committee invites the
Scottish Government to explain whether it will support the greater involvement
of private and voluntary sector bodies in the provision of public services.
(Paragraph116)

The key objective is to deliver public services efficiently, particularly in the current
financial climate. Services should also be high quality, continually improving and
responsive to local people's needs. Irrespective of how a service is delivered, it is



important that innovative approaches are encouraged so that service users' needs
are taken into account, and that value for money issues are fully considered.

10. EFFICIENT GOVERNMENT

Given the serious nature of the criticism of efficiency savings made by the
deputy auditor general, the Committee invites the Scottish Government to
respond directly to these concerns. (Paragraph 122)

The Scottish Government recognise Audit Scotland's key role and has actively co-
operated with Audit Scotland in developing its Efficient Government programme. It
is also noted that the February 2010 Audit Scotland report, Improving public sector
efficiency, states at paragraph 8 that "The public sector continually strives to be
more efficient. Two national programmes, the 2005-08 Efficient Government
Initiative and the 2008-11 Efficient Government Programme have encouraged the
public sector to make efficiency savings by providing guidance and setting targets".

The Scottish Government does not share the Committee's view that the words of the
Deputy Auditor General quoted at paragraph 121 constitute a criticism of public
sector efficiency saving

The Scottish Government has delivered a strong performance on efficiency savings.
In 2008/09 the target for efficiency savings was exceeded by over £300m and we are
on course to deliver efficiencies of £1.6bn in this financial year.

We recognise the value of further scrutiny of and evidence about the impact of
efficiency improvements to demonstrate that factors such as service quality are not
adversely impacted, and further work is being undertaken on how best to gather such
evidence. We also note the comments of the Independent Budget Review on the
importance of further improvements in public sector efficiency and the challenges
involved. We will take full account of all of these comments in preparing the draft
Budget for 2011-12, with a particular emphasis on identifying efficiencies in non-pay
expenditure to enable us to maintain as far as possible the quality and coverage of
key public services on which people in Scotland rely.

Looking ahead, the Committee requests that the Scottish Government confirm
as soon as possible whether it will allow bodies to retain their efficiency
savings in the next spending review period. (Paragraph 122 cont)

The Scottish Government is considering the shape of the future efficiency
programme, as part of the overall approach to the Scottish Spending Review and in
the light of the comments of the Finance Committee and of the Independent Budget
Review report. The Government will take account of all relevant factors, including
the pressures facing public finances, when deciding on retention of savings and
related issues.

The Committee recommends that any relevant public bodies that wish to retain
future efficiency savings should only be able to do so if they have clearly
demonstrated that savings have actually been made and can demonstrate
where these savings have been applied. (Paragraph 122 cont)

The Scottish Government will consider carefully the Committee's recommendation in
reaching decisions on future arrangements for the public sector efficiency
programme. The Government notes that a requirement on individual bodies to



demonstrate where savings have been applied would support the work on outcomes.
However, it will also be important to avoid creating a bureaucratic burden.

On a broader note, there is some discomfort about the terms that are
increasingly likely to be used in the spending debate. For example, the PCS
union said that terminology such as "frontline" and "back-office services" is
"extremely unhelpful and tends to skew any debate about what services, if any,
should be prioritised". The Committee calls on the Scottish Government and
public bodies to be more consistent in their use of such terminology.
(paragraph 123)

The Scottish Government notes carefully the Committee's comment and that of the
PCS union. The Government maintains a regular dialogue with trade union
organisations and this will continue as We move towards the spending review. The
Scottish Government recognises the concerns about language and terminology that
have been expressed in the Committee's report and will take them into account.

11. PROCUREMENTAND PURCHASING

The Committee invites the Scottish Government to provide an update on the
progress it is making with its procurement policy. (Paragraph 126)

Earlier this year the Scottish Government launched the second phase of its
procurement reform strategy, focussing on accelerating delivery of improved
procurement in line with Audit Scotland's recommendations. The key priorities are:

• Maximising efficiency and collaboration;
• Delivering and demonstrating real cash savings;
• Improving access to public sector contracts, particularly for SMEs; and
• Embedding sustainable procurement at the heart of the reform agenda.

The Scottish Government notes the issues raised in relation to social care
procurement. The Scottish Government is currently working with key stakeholders
(including COSLA, service providers, local authorities, regulators, service user
groups and carers representatives and Scotland Excel) to develop new guidelines on
care procurement. The guidelines have been the subject of public consultation and
should be finalised later in 2010. In relation to annual retendering, the Committee
was informed that this imposes a "massive cost" on Councils. It is, however, for
individual Councils to decide how to structure their contracts, including contract
duration, and Councils are free to contract for periods of more than 12 months if this
would represent a better use of their resources.

In reviewing the contribution that better procurement can make to further
performance improvements, the Scottish Government and public bodies in Scotland
will also take account of the comprehensive analysis and conclusions provided in the
report of the Independent Budget Review.

The Committee therefore calls on decision makers within all publicly funded
bodies, and also the Scottish Government and parliamentary committees, to
show far greater leadership by discussing in more open and realistic terms the
impact that the budget cuts will have and the options that are available to deal
with these cuts. (Paragraph 127)



As noted above, the Scottish Government has launched an open public debate about
future spending choices, building on the rigorous and independent analysis produced
by the Independent Budget Review in its report. We encourage members of the
public to respond to this debate through the dedicated website. We are also
engaging with a wide range of stakeholder groups and will continue to do so. We
welcome further debate in the Finance Committee and in the Parliament on these
issues, which we continue to believe are of fundamental importance.

The Scottish Government has undertaken clear, consistent and early preparation to
ensure we are able to address the very challenging financial climate the lies ahead.
Over the past three years we have tightened pay policy, reduced the number of
public bodies, exceeded our ambitious efficiency targets, delivered procurement
savings, reduced administration budgets and halved marketing spending.

We established the Independent Budget Review which consulted extensively and
reported in public on many of the issues to be addressed. This demonstrated an
unprecedented level of openness and transparency on discussing these issues. The
Government will participate fully in the Parliamentary scrutiny of the Budget
proposals and looks to Parliament and all political parties to engage effectively in this
process.
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Finance Committee 
 

18th Meeting, 2010 (Session 3), Tuesday 7 September 2010 
 

The Public Services Reform (Scotland) Act 2010 (Consequential 
Modifications) Order 2010 (SSI 2010/222) 

 
1. The Committee has been referred the Public Services Reform (Scotland) 
Act 2010 (Consequential Modifications) Order 2010. This instrument is subject 
to negative procedure.  The Executive Note states that— 

“The purpose of the [instrument] is to amend certain pieces of 
secondary legislation in consequence of the coming into force of the 
provisions in Part 4 and schedules 9 and 10 of the Act on 1 July 2010 
and certain other provisions on 1 August 2010…the amendments are 
required to remove references and amend certain provisions relating to 
bodies dissolved or significantly affected by these provisions in the 
Act.” 

2. The Subordinate Legislation Committee (“SLC”) has drawn the 
Committee’s attention to the instrument in its 37th Report, 2010 (Session 3), 
on the basis of a drafting error, although it concludes that— 

“It is not considered likely that this will affect the operation of the 
instrument, and the Scottish Government has undertaken to correct it 
by an amendment in due course.”   

3. The relevant extract from the SLC’s report is attached as an annexe to 
this paper. 

4. The Committee is invited to consider whether it wishes to make any 
recommendations to the Parliament on this instrument. 

Allan Campbell 
Assistant Clerk to the Committee 
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The Public Services Reform (Scotland) Act 2010 (Consequential 
Modifications) Order 2010 (SSI 2010/222) (Finance Committee) 

2. This Order makes consequential amendments to various statutory 
instruments as a result of Part 1 of the Public Services Reform (Scotland) Act 
2010. That Part dissolves certain public bodies and arranges for the transfer 
of their functions. Most of Part 1 is brought into force on 1 August 2010 by the 
first commencement order under the Act (SSI 2010/221).  

3. A drafting error was identified by the Committee in article 13 of the Order. 
The response from the Scottish Government acknowledges that there is an 
error; and that the cross-reference to paragraph (3)(a)(iii) should refer to 
(3)(d)(iii).  

4. This reference in article 13 makes a consequential change in the 
description of a funding option (number 78-controlled livestock grazing of 
woodland), in the Rural Development Contracts (Rural Priorities) (Scotland) 
Regulations 2008, by omitting a reference to the Deer Commission for 
Scotland, and substituting “Scottish Natural Heritage”.  

5. It is quite clear that a reference to paragraph (3)(d)(iii) was intended by the 
drafter, and so it appears that this error is not likely to affect the operation of 
the instrument. The Government has indicated that it will correct it by 
amendment in due course.  

6. The Committee reports that there is a drafting error in article 13, 
where the cross-reference to paragraph (3)(a)(iii) in Schedule 2 to the 
2008 Regulations should be to paragraph (3)(d)(iii). It is not considered 
likely that this will affect the operation of the instrument, and the 
Scottish Government has undertaken to correct it by an amendment in 
due course.  

APPENDIX 

The Public Services Reform (Scotland) Act 2010 (Consequential 
Modifications) Order 2010 (SSI 2010/222) 

On 10 June 2010 the Scottish Government was asked: 

Whether the reference in article 13 to paragraph (3)(a)(iii) of column 2 of 
option 78 in Schedule 2 to the 2008 Regulations (SSI 2008/100) should be to 
paragraph (3)(d)(iii). If this is agreed, what is the effect of this error considered 
to be? 

The Scottish Government responded:  

The Scottish Government is grateful to the SLC for drawing this matter to their 
attention and agrees that the reference should be to paragraph (3) (d) (iii). It is 
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not thought that this error is likely to cause any problem in practice but it will 
be rectified at the first appropriate legislative opportunity. 
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Finance Committee 
 

18th Meeting, 2010 (Session 3), Tuesday 7 September 2010 
 

Patient Rights (Scotland) Bill – supplementary submission from the Scottish 
Government 

At the Finance Committee evidence giving session by officials on the Patient Rights Bill, 
on 15 June 2010, Jeremy Purvis, MSP, asked why there was not consistency between 
the workforce planning exercise and NHS workforce projections published recently by 
the Cabinet Secretary and the financial memorandum [of the Patient Rights (Scotland) 
Bill].  The Convenor asked that we respond in writing.   
 
The development of training is to be commissioned by the Scottish Government from 
NHS NES.  It was noted in the Patient Rights (Scotland) Bill’s Financial Memorandum, 
at paragraph 64, that recruitment of staff by NES would be “where necessary”.  Given 
their recent workforce projections, NES may decide that it is not necessary to recruit any 
additional staff, however, this is a matter for them. 
 
The Convenor also asked that we submit in writing the Regulatory Impact Assessment 
(see paper 8 for this meeting). 
 
Lauren Murdoch 
Bill Team Leader 
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REGULATORY IMPACT ASSESSMENT  
 
1. Title of proposal 
Patient Rights (Scotland) Bill 
 
2. Purpose and intended effect 
Objectives 
1. The Bill is intended to reinforce and strengthen the Scottish Government’s 
commitment to place patients at the centre of the NHS in Scotland.  It will facilitate a 
truly mutual NHS which respects the rights of both patients and staff and embeds 
partnership working to enable the NHS in Scotland to become a world leader in 
person-centred health care.  
 
2. The Patient Rights (Scotland) Bill will provide that the health care that patients 
receive should meet certain criteria, according to a set of health care principles.  The 
Bill will legislate for a patient advice and support service, for a treatment time 
guarantee, and will establish a right to make complaints and give feedback.  The 
Scottish Government wants to develop a clear, shared understanding between health 
services and the people they serve of the expectations and entitlements of patients 
and of responsibilities when using health services.  As we take forward implementation 
of the Bill, we will set out patients’ rights and responsibilities in relation to their own 
health care.   
 
3. As a result of the Bill, patients will be more aware of the rights they have and 
they will be better able to exercise those rights. Implementation will encourage the 
notion that as owners of the NHS, patients have responsibilities. This will contribute to 
a mutual ethos for the NHS, where people are partners in their care with staff. 
Ultimately, this will contribute to the Government’s purpose and its strategic objectives, 
especially around improving health outcomes and tackling health inequalities. 
  
4. For the purposes of this assessment the Bill has been divided into four areas: 
 

• Rights and Principles 
• The treatment time guarantee 
• Support  
• Right to make complaints 

 
Rights and Principles 
  
5. The Bill establishes that it is the right of every patient that the health care they 
receive is patient-focused, has regard to providing the optimum benefit to the patient’s 
health and wellbeing, allows for patient participation as fully as possible, allows for 
information and support and allows for concerns or complaints to be raised.  This is 
underpinned by a schedule of health care principles which health care providers will 
have a duty to have regard to when delivering NHS services. 
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The Treatment Time Guarantee  
 
6. This will provide eligible patients with a guarantee of treatment within 12 weeks 
from agreement to treatment to the start of that treatment.   
 
7. Through Regulations and Directions we intend to set out eligibility criteria for 
the treatment time guarantee and the limited number of services that are excluded; 
these are explored in the Policy Memorandum.  
 
Support  
(Patient Advice and Support Service, Patient Rights Officers) 
 
8. The Bill will legislate for a Patient Advice and Support Service (PASS), with a 
staff of Patient Rights Officers (PROs).  The intention is to place a duty on the 
Common Services Agency (NHS National Services Scotland) to secure this nationally.  
 
Right to make a complaint 
 
9. The Bill will establish a right to make complaints about health services.  It will 
also revoke and restate existing legislation to strengthen the complaints process.  It 
will also legislate for encouraging feedback.  
 
10. People who wish to complain about a primary care issue have a choice to 
complain direct to the primary care provider or to the Health Board.  In secondary 
legislation we intend to amend timescales to respond to complainants with the result 
of an investigation.  We intend that Health Boards should ensure that primary care 
services they contract report in a consistent manner on complaints received. 
 
Background 
 
11. A Patients Rights Bill and a Waiting Time Guarantee were manifesto 
commitments. In the Better Health, Better Care Action Plan (December 2007) the 
Scottish Government committed to a  public consultation on the possible content of a 
Patients' Rights Bill as part of the Scottish Government’s commitment to a mutual 
NHS.   
 
Rationale for government intervention 
 
12. While there are currently in place existing rights for patients and expectations 
on them, these are articulated in disparate ways and are not always known nor well 
understood by patients or by staff.  We want to be in a position where: patients 
recognise their rights and have independent support and advice available to ensure 
these are met; patients work in partnership with staff to support their own health rather 
than being passive recipients of care, where this is possible; staff fully recognise that 
patients have rights and feel comfortable with patients articulating them; and patients 
recognise and accept that they have responsibilities on them to support their own 
health and in their use of the health care system.  
 
13. The treatment time guarantee will provide clarity and certainty to eligible 
patients about what they can expect in terms of waiting time (for planned or elective 
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care delivered on an inpatient or day case basis) and will place a duty on Health 
Boards to ensure that the treatment time guarantee is met. 
 
14. In terms of the wider strategic context, the Bill should contribute to improved 
health outcomes through: 
 

• Placing patients at the centre of the NHS  
• Setting out in a clearer way what patients can expect from the NHS  
• Introducing a treatment time guarantee. 

 
15. The Patient Rights Bill also contributes to the Scottish Government's Strategic 
Objective of a Healthier Scotland and contributes to the following National Outcomes: 
 

• We live longer, healthier lives 
• Our public services are high quality, continually improving, efficient and 

responsive to local people's needs. 
 
16. It will also contribute to meeting the targets set by the following National 
Indicators and Targets: 
 

• Improve people's perceptions of the quality of public services delivered 
• Improve the quality of the healthcare experience 
• Achieve annual milestones for reducing inpatient or day case waiting 

times, culminating in delivery of an 18 week referral to treatment time 
from December 2011. 

 
Consultation 
17. Within government: 
There has been ongoing consultation with Scottish Government officials, particularly in 
the Health Directorates, on the principles, provisions and structure of the Bill.  There 
has also been close collaboration with the Scottish Government Legal Department 
and the Office for the Scottish Parliamentary Counsel.  This process is ongoing. 
 
18. Public consultation: 
A public consultation on a Patients’ Rights Bill for users of the NHS in Scotland took 
place from September 2008 until January 2009.  The Scottish Government sought to 
ensure that the consultation documents were widely circulated, hard copies were sent 
out where required, in addition to the document being available online, and there was 
an easier read version of the consultation document available. 
 
19. An external company was used to set up eight focus groups as well as two 
national events.  Funding was also offered to NHS Boards to hold local consultation 
events.  Officials working on the Patient Rights Bill attended and spoke at a number of 
these local meetings, as well as the two national events.  It is estimated that 
approximately 800 people attended meetings on the Patient Rights Bill. 
 
 
20. The response to the consultation included 230 written submissions and the 
findings from the meetings and focus groups.  These were analysed and reported on 
by the external company that set up the focus groups and the two national events, as 
well as being considered by Scottish Government officials. 
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21. The following documents were published on 17 June 2009: 
• Consultation Analysis Report: 
http://www.scotland.gov.uk/Publications/2009/06/10131759/0 
 
• Research Findings:  
http://www.scotland.gov.uk/Publications/2009/06/10131718/0  
 
• Scottish Government Response to the Consultation Analysis Report: 
http://www.scotland.gov.uk/Publications/2009/06/17113955/0  
 
22. A combined quick-read summary of the consultation analysis and Scottish 
Government response was published on 9 July 2009: 
http://www.scotland.gov.uk/Publications/2009/07/08160314/0 
 
23. Ongoing stakeholder engagement: 
Since the consultation closed the Scottish Government has continued to engage with 
stakeholders on the development of the Patient Rights Bill.  It has been an agenda 
item at a number of NHS staff/Scottish Government meetings and officials have 
spoken on the Bill and answered questions.  Officials have also proactively arranged 
meetings, including with professional organisations, community health partnerships, 
NHS staff, and the third sector, to inform the development of the Bill.  This process is 
ongoing.  
 
 
Options 
 
Option 1 - Do nothing 
 
24. With this option there would be no treatment time guarantee for eligible patients 
(planned or elective care as an inpatient or day case).  The opportunity to facilitate a 
mutual NHS in Scotland, where patients and NHS staff would work together in 
partnership and patients would be involved in decisions about their care and 
treatment, would be lost.  Patient Rights Officers would not be available to support 
patients. 
 
25. This option represents the baseline against which other options will be 
assessed.  The costs and benefits of this option are therefore zero. 
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Option 2 - Deliver a Patient Rights Bill 
 
26. This Bill will facilitate partnership working in NHS Scotland between patients 
and staff.  It will facilitate improving patients’ health and health experiences by letting 
them know what they can expect from the NHS and, in turn, what the NHS expects 
from them.  It will also help to reinforce and strengthen the Scottish Government’s 
commitment to place patients at the centre of the NHS in Scotland and it will legislate 
for a treatment time guarantee.   
 
27. The Bill will give patients the right to make complaints and will legislate for a 
Patient Advice and Support Service (PASS), with a staff of Patient Rights Officers to 
provide support and assistance to patients in finding out about and exercising their 
rights.    
 
Costs and benefits  
 
28. It should be noted that the benefits described in the following pages do not 
represent direct financial gains to NHS Scotland.  Rather, they are an expression of 
the benefits of the Bill in monetary terms.  The Bill also has significant social and 
health benefits, which are described below, but which are not easily quantifiable in 
monetary terms.   
 
29. A full and detailed methodology for this Regulatory Impact Assessment can be 
found at Annex A. 
 
Rights and Principles  
Benefits 
30. This part of the Bill sets out rights and principles in the delivery and receipt of 
health care.  It aims to encourage a partnership between patients and staff. By 
increasing patients’ involvement in health care provision, confidence in the NHS, and 
understanding of their rights and responsibilities, broad impacts are foreseen.  Some 
of these impacts it has been possible to assess quantitatively, while other benefits are 
social in nature, or are more difficult to quantify.    
 
31. The overall monetary benefits associated with Rights and Principles are 
estimated at between £0.19 million and £1.9 million, as shown in the table below. 
 
Table 1 – Benefits associated with Rights and Principles (in 2010-11) 
Impact Low estimate High estimate 
Reduced missed 
appointments 

£0.19 million £1.9 million 

More efficient use of 
resources 

Not assessed 
quantitatively 

Not assessed 
quantitatively 

Sub-total £0.19 million £1.9 million 
 
32. Detailed methodology and discussion behind the calculation of the costs and 
benefits associated with Rights and Principles (where this has been worked out 
quantitatively) can be found at Annex A.   
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33. The Scottish Government anticipates 6 broad impacts: 
 

• A potential reduction in the number of missed appointments. This will arise 
through two channels.  Firstly, more patient focus and greater partnership 
between patients and staff should ensure that the timing of appointments is 
more suitable to the requirements of the patients.  This will make attending 
appointments less costly to patients in terms of opportunity costs; secondly, a 
greater partnership and understanding of their responsibilities by patients 
should result in patients making greater effort to attend appointments.  Both 
these effects should result in an increase in attendances. 

 
• A more efficient use of health resources. Greater partnership and 

understanding of their responsibilities should also mean that patients are more 
likely to notify the appropriate health bodies when they know in advance that 
they will be unable to attend a scheduled appointment.  Patients will also have 
a greater incentive to cancel appointments as they will know that the official 
measurement of time spent waiting could revert to zero should they miss an 
appointment without cancelling in advance, and so they could risk incurring 
longer wait times, where this applies.  These factors should result in a reduction 
in the number of missed appointments through the formal cancellation of 
appointments that would otherwise have been missed.  Knowing about these 
cancellations in advance will allow health services to reorganise their resources 
to provide better care to patients. 

 
• An improvement in the respect and dignity between staff and patients.   . 

We anticipate that making patients feel more involved in the healthcare 
process, and giving them a clearer understanding of the rights of staff, may 
result in staff being treated with more respect by patients.   

 
• Greater emphasis on the patient as an individual.  We anticipate that the 

greater emphasis on a patient’s individual needs, combined with working in 
partnership with patients, will contribute over the long term to improved patient 
experience and increased patient satisfaction and participation in their own 
health care, as well as a greater sense of ownership of the NHS for everyone in 
Scotland.  

 
• Greater emphasis on appropriate communication and information.  We 

have developed rights and principles on areas such as communication and 
participation.  Research tells us, for example, that tailoring information to 
patients’ needs and characteristics is important1.  For example, this might 
include focusing on patient requirements from information gathered from the 
patient, rather than from clinician expectation of what is important.2 We 
anticipate that this could lead to long term gains to patients’ confidence and a 
better experience for those living with long term conditions.3  

                                                 
1 Coulter A, Ellins J. Patient-focused interventions: a review of the evidence. London: Health 
Foundation, 2006 p.27 
2 Coulter A, Ellins J. Patient-focused interventions: a review of the evidence. London: Health 
Foundation, 2006.p.27 
3 For example, in patient-clinician interactions, there is evidence that the sharing of the patient’s actual 
experience, as well as knowledge of their social circumstances may contribute to a more successful 
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Sub-total of benefits 
34. The overall monetary benefits associated with Rights and Principles are 
estimated at between £0.19 million and £1.9 million (see Annex A for further detail).  In 
addition to these monetary benefits there is also the benefit of more efficient use of 
resources, greater emphasis on the patient as an individual and greater emphasis on 
appropriate communication and information. These benefits have not been assessed 
quantitatively.  Nevertheless, we might speculate that an underpinning through the Bill 
of improved patient participation and appropriate communication could lead over time 
to an increase in a better understanding of health care and treatment, better self-care 
and a reduction of complaints in this area, leading to a reduced burden on services 
and potential cost savings, as well as the social benefits to the patient and the NHS in 
Scotland. 
 
Costs: 
35. The costs for the general framework of rights and responsibilities relate to the 
education of staff and patients on the rights in the Bill as well as public information 
awareness raising.  The costs for these activities are:  
 
Table 2 - Staff education and development costs (outturn prices) 
2010-11 2011-12 2012 - 13 
Activity Costs Activity Costs Activity Costs 
Planning and 
specification* 

- Commissioning 
and 
development of 
educational 
resources 

800,000 Completion, 
implementation 
and evaluation 
of educational 
resources 

800,000 

Scoping study 60,000  -  -  -  - 
Communications 
and awareness 
raising 

34,000  -  -  -  - 

Sub-total 94,000 Sub-total 800,000 Sub-total 800,000 
 
*A cost of £25,000 for Planning and Specification is incurred in 2009-10. 
 
Table 3 - Public awareness raising costs (outturn prices) 
2010-11 2011-12 2012 - 13 
Activity Costs Activity Costs Activity Costs 
Consultation with 
stakeholder 
organisations 

2,500 Production & 
Dissemination 
of public 
information 

60,000 Dissemination of 
public information 
& review of 
information 

10,000 

Draft & test public 
information 

15,500 Training for 
Patient Rights 
Officers 

-  -  - 

Sub-total 18,000 Sub-total 60,000 Sub-total 10,000 
 
                                                                                                                                                           
management of illness. Coulter A, Ellins J. Patient-focused interventions: a review of the evidence. 
London: Health Foundation, 2006.p.60 
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36. For staff education and development, costs are lower in the first year as this 
represents a lead-in period, with full costs being incurred in the following years. 
 
Costs and benefits – Treatment Time Guarantee 
Benefits 
37. This part of the Bill will provide eligible patients with a 12 weeks treatment time 
guarantee (TTG) from agreement to treatment to the start of treatment. It is intended 
that eligibility and exclusions will be dealt with in secondary legislation.  We expect the 
TTG to cover approximately half a million patients a year.  Detailed methodology and 
discussion behind the calculation of the costs and benefits of the impacts (where this 
has been worked out quantitatively) can be found at Annex A.  Two main impacts 
expected are: 
 

• Reduced waiting times. Eligible patients currently waiting more than 12 weeks 
will directly benefit from receiving treatment within the new guaranteed 
timescale; and 

• Reduced uncertainty. Patients will have greater certainty regarding how long 
they will need to wait to receive treatment. 

 
Sub-total of benefits 
The overall benefits associated with the treatment time guarantee in the Bill are 
therefore estimated at between £1.01 million and £5.345 million, as shown in the table 
below.  It should be noted that these do not represent financial gains to NHS Scotland.  
Rather, they are an expression of the benefits to patients of the treatment time 
guarantee in monetary terms. 
 
Table 4 – Benefits associated with the treatment time guarantee (2008/09 prices) 
Impact Low estimate High estimate 
Reduced waiting times £0.01 million £0.045 million 
Reduced uncertainty £1.0 million £5.3 million 
Sub-total £1.01 million £5.345 million 
 
Costs 
38. The introduction of the treatment time guarantee will not introduce an additional 
financial cost on Scottish Government budgets, as it is to be funded by NHS boards 
through existing monies.  
 
39. It is difficult to directly assess the costs to NHS Boards of earlier treatment.  In 
an attempt to approximate for these costs, an assumption has been made that 
bringing forward treatment will increase the costs to the boards of treating patients 
waiting in excess of the 12 weeks by between 10%-20%.  Due to the small number of 
patients waiting more than this period, the costs involved are small, with the high cost 
estimate at less than £150,000 per year across Scotland.  The costs are shown in the 
table below, on the basis that there are approximately 325 patients currently waiting 
longer than 12 weeks affected by the treatment time guarantee at an average cost of 
£2,000 each.   
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Table 5 - Costs associated with the treatment time guarantee (2008-09 prices) 
Activity Low estimate High estimate 
Bringing forward  
treatments 

£71,500 £143,000 

Sub-total £71,500 £143,000 
 
 
 
Costs and benefits – Support and Right to make Complaints 
Benefits 
40. This section of the Bill covers the Patient Advice and Support Service and 
Patient Rights Officers. 
 
41. The Bill will legislate for a Patient Advice and Support Service (PASS), to be 
staffed by Patient Rights Officers (PROs).  Health Boards will also be obliged to inform 
patients about the support they can receive from the Patient Advice and Support 
Service, and PROs will have a duty to signpost patients to further sources of support 
where appropriate, such as advocacy services, to ensure that those who need it have 
the appropriate support to access their rights.   
 
42. We anticipate that there will be social benefits to legislating for an advice and 
support service, and we can speculate that over time, there may also be some cost 
savings and reduction in administrative burden on health services involved, if, for 
example, an effective advice and support service leads to a reduction in complaints.   
 
Table 6 - Benefits associated with Support  
Impact Low estimate High estimate 
Improved healthcare 
experience and public 
satisfaction with the NHS. 

Not assessed 
quantitatively 

Not assessed 
quantitatively 

Sub-total N/A N/A 
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Costs: 
43. Support for patients will be provided through improvements to a number of 
means of patient support, which support the principles in the Bill.  Costs are shown 
below.  
 
Table 7 - Costs associated with Support (outturn prices) 
2010-11 2011-12 2012 - 13 
Activity Costs Activity Costs Activity Costs 
National 
procurement of 
Patient Advice 
and Support 
Service 

 - Patient Advice 
and Support 
Service 

1,116,000 
(New SG 
funding) 

Patient Advice 
and Support 
Service 

1,116,000 
(New SG 
funding) 

Investment in 
development of 
Translation, 
Interpreting and 
Communication 
Support 
Services 

250,000 
 

Investment in 
development of 
Translation, 
Interpreting and 
Communication 
Support 
Services 

250,000 
 

Investment in 
development of 
Translation, 
Interpreting and 
Communication 
Support 
Services 

250,000 
 

Investment in 
development of 
advocacy 
services 

500,000 
 

Investment in 
provision of 
advocacy 
services 

500,000 
 

Investment in 
provision of 
advocacy 
services 

500,000 
 

Sub-total 750,000 Sub-total 1,866,000 Sub-total 1,866,000 
  
44. Further details on the costs associated with the Patient Advice and Support 
Service and Translating, Interpreting and Communication Support Services are 
provided in Annex A. 
 
45. The Bill will establish a right to make complaints.  It will revoke and restate 
existing legislation to strengthen the complaints processes.  It will legislate for a 
principle of feedback.  Through secondary legislation and directions, we aim to amend 
the collection, quality and overview of information to address concerns raised 
elsewhere about patient complaints/feedback and the use of that information.   
 
46. Establishing greater understanding of a patient’s right to complain may increase 
the number of complaints; however, a greater patient focus and involvement in the 
health care process could increase patient satisfaction and reduce the number of 
complaints.  
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Small/Micro Firms Impact Test 
47. It is not expected that the proposals in the Patient Rights Bill will have a direct 
or immediate impact on small or micro businesses.  However, in the long-term, the 
proposed treatment time guarantee may result in some positive impact on all 
businesses, as employees who are absent from work due to illness may be treated 
earlier as a result of the treatment time guarantee and will therefore be able to return 
to the workplace earlier. 
 
48. Although the use of private sector health care will be an option available to 
Health Boards to ensure the treatment time guarantee is met, its use is expected to be 
minimal.  There may also be some members of the public in Scotland who currently 
make use of health care in the private sector for inpatient and day case treatments, 
who choose to use the NHS instead because of the treatment time guarantee and 
other measures within the Bill which are intended to improve the services provided by 
the NHS.  However, it is expected that this will be minimal since most people who use 
private sector health care in Scotland do so because medical insurance is provided as 
part of their employment package. 
 
Legal Aid Impact Test 
49. We sought to look into whether there would be some impact on legal aid if, as a 
result of an improved complaints system and better support, more people complain 
which could lead to an increase in the absolute number that are then taken forward as 
medical negligence cases. It is important to note, however, that medical negligence 
cases are usually separate from complaints and an increase in pressure on the legal 
aid budget would be largely dependent on an increase in medical negligence itself. 
 
“Test Run” of business forms 
50. Currently there is no intention to introduce new forms as a direct result of the 
Patient Rights Bill. 
 
Competition Assessment 
51. It is unlikely that the Patient Rights Bill will have an impact on competition. See 
Annex B. 
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Enforcement, sanctions and monitoring 
52. The aim is to introduce legislation in 2010.  Delivery will be undertaken by NHS 
Boards, although certain aspects will be taken forward by the Scottish Government 
and third party organisations. 
 
53. Compliance with patient rights legislation will be monitored through a number of 
existing or soon to be established measures outwith the Bill.  These include the 
Participation Standard, which NHS Boards in Scotland will have to meet from April 
2010 to show that they are involving the people who use their services.  This Standard 
focuses on three key areas: Patient Focus; Public Involvement; and Corporate 
Governance of Participation.    
  
54. Better Together : Scotland’s Patient Experience Programme will provide a 
measure of progress against the delivery of patient focussed services by Health 
Boards, which reflect the principles raised in the Bill.  Results from the patient 
experience surveys will be published by different equality strands where it is 
statistically valid to do so.  
 
55. As part of the Scottish Government’s work developing the Quality Strategy for 
NHS Scotland, a range of measures are being explored that will demonstrate 
improvements in the delivery of patient focused care; these include the possibility of 
using a Patient-reported outcome measures (PROMS)-based approach.   
 
56. It is intended that the contract specification for the Patient Advice and Support 
Service, which will be drawn up by the Common Services Agency, will include details 
of how the service will be monitored and the statistical information that NHS Boards 
should receive from the service, which will include equality monitoring.  Currently, the 
Scottish Health Council has a role to monitor the existing Independent Advice and 
Support Service and it is envisaged that this role will continue for PASS.   
 
57. It will be the responsibility of Health Boards to ensure and monitor the delivery 
of the 12 weeks treatment time guarantee.  There is no financial penalty should a 
breach of the treatment time guarantee occur, rather the emphasis is on how the 
situation will be rectified. Health Boards are obliged to ensure that the patient is 
provided with an explanation for the delay, information about the Patient Advice and 
Support Service and the complaints process and confirmation that they will begin 
treatment at the next available opportunity.  The Scottish Government also monitors 
Boards’ delivery of waiting times standards and targets.  This will also apply to the 
treatment time guarantee. 
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Implementation and delivery plan 
Implementation 
58. The intention is that Scottish Ministers will issue guidance to Health Boards 
setting out the details of implementation of the Bill.  The Bill will provide that Health 
Boards have a duty to follow this guidance. 
 
59. An implementation plan is being developed for the Bill as introduced to 
Parliament,; the plan will cover staff training, patient and public awareness, the advice 
and support service and Patient Rights Officers, advocacy funding and funding for 
translation, interpreting and communication to support patients. 
 
Post-implementation review 
60. The effects that the Bill has on patients’ experiences of the NHS will be 
monitored, for example through Better Together : Scotland’s Patient Experience 
Programme.   
 
61. The effects of the Bill will also be monitored through the “Participation 
Standard”, which NHS Boards in Scotland will have to meet from April 2011 to show 
that they are involving the people who use their services.   
 
62. Waiting times will be monitored to ensure that NHS Boards are complying with 
the treatment time guarantee for inpatients and day cases, see the Enforcement 
section, above. 
 
Summary and recommendation 
63. The results of the Patient Rights Bill Cost-Benefit appraisal are summarised 

below.  The high and low ‘net benefits’ figures have been calculated using the high 
benefits against the low costs, and the low benefits against the high costs respectively; 
they therefore represent ‘best case’ and ‘worst case’ scenarios respectively.  The 
‘benefits: costs ratio’ shows the return on each £1 spent.  For more detailed analysis 
and methodology behind these conclusions, please see Annex A. 
 
64. It is clear that there are significant benefits associated with the Bill. However, in 
the ‘worst case’ scenario, the monetized net benefits are negative.  This must be 
weighed against the significant positive social benefits associated with the Bill, which 
cannot be estimated in monetary terms.  These provisions will not only improve patient 
experience of the NHS in Scotland, but will contribute to improved health in Scotland 
overall, as well as lead to more efficient use of resources and the improved quality of 
the health care experience and better support for patients.  
 
65. Furthermore, a relatively conservative ten year period has been used for the 
appraisal.  As costs are incurred upfront whilst benefits accrue over time, if a longer 
time period were to be used for the appraisal, the scale of net benefits would become 
increasingly large. 
 
66. Table 8 shows the total costs and benefits over a ten year period.  Again, it 
should be noted that these are not primarily financial impacts to NHS Scotland but 
overall social costs and benefits expressed in monetary terms.  These have been 
adjusted over time using the methodology set out in Annex A.  As is consistent with 
HM Treasury’s The Green Book, more importance has been attached to costs and 
benefits occurred in the short term. 
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Table 8 - Summary of costs and benefits over the appraisal period of ten years (discounted 
2008-09 prices) 
 Low estimate High estimate 
Rights and Principles 
Benefits £1,225,000 £12,254,000 
Costs £1,691,000 £1,691,000 
The Treatment Time Guarantee 
Benefits £10,129,000 £50,643,000 
Costs £479,000 £958,000 
Support  

Benefits Not assessed 
quantitatively 

Not assessed 
quantitatively 

Costs £12,737,000 £12,737,000 
Overall 
Benefits £11,354,000 £62,896,000 
Costs £14,907,000 £15,386,000 
Net Benefits -£4,032,000 £47,989,000 
Benefits: costs ratio 0.7 4.2 
 
67. As has been discussed in this assessment, the impacts of the Patient Rights 
Bill (Scotland) remain uncertain.  This is natural given the innovative nature of the Bill, 
which makes drawing lessons from other health services, either in the UK or the rest 
of the world, difficult. 
 
68. The approach to assessing benefits has, therefore, erred on the side of caution.  
Nonetheless, despite this cautious approach, the benefits assessed for the Bill are 
significant, at up to £7.3 million per year (see table 12, Annex A), and a present value 
of £62,896,000 over the ten year appraisal period.  In addition to these monetary 
benefits, there are equally significant non-monetary benefits such as the improved 
health care experience for patients.  These benefits need to be viewed in the context 
of the numbers benefitting, with more than 400,000 patients covered by the treatment 
time guarantee and all patients benefitting from the rights set out in the Bill.  It should 
be noted that these do not represent financial gains to NHS Scotland; rather, they are 
an expression of the benefits to patients of the Bill in monetary terms. 
 
69. The costs of the Bill will take several years to be fully incurred, as new staff are 
trained and support services such as the Patient Advice and Support Service further 
bedded in.  They are expected to amount to a present value of £15,386,000 over the 
appraisal period.  This figure needs to be viewed in the context of the health budget, 
approximately £11.3 billion per year. 
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70. Overall, the net impact of the Bill is uncertain.  The analysis indicates that the 
monetized elements of the Bill provide net benefits with a range of -£4,032,000 to 
£47,989,000.  Given this range, it is highly likely that the Bill will deliver significant 
positive benefits, particularly when the non-monetized benefits, such as the improved 
patient experience, are considered.  In order for the overall impact of the Bill to be 
positive in the worst case scenario, the social and health benefits to the people of 
Scotland would have to be valued at approximately 10 pence per year by each person 
in Scotland, which is again highly likely. 
 
71. It is therefore recommended that a Patient Rights Bill, as set out in option 2, be 
delivered in Scotland.   
 
Declaration and publication 
72. I have read the Regulatory Impact Assessment and I am satisfied that the 
benefits justify the costs. 
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ANNEX A 
COST AND BENEFITS ANALYSIS - DETAILED METHODOLOGY 
 
1. This annex sets out in detail the methodology behind the calculation of the 
costs and benefits of the impacts, both direct and indirect, of the Patient Rights 
(Scotland) Bill.  
 
2. It is important to note that the Patient Rights (Scotland) Bill introduces a 
significant change to the NHS in Scotland reinforcing and strengthening the Scottish 
Government’s commitment to place patients at the centre of the NHS in Scotland as 
part of facilitating a truly mutual NHS. It represents a new concept in the delivery of 
health services, not just in the UK, but to a degree in the world as a whole. Very few 
countries have introduced such an approach, although many are now considering it. 
Due to differences in the rights covered by those countries that have introduced 
Patient Rights legislation and the Scottish Bill it is difficult to infer from elsewhere the 
potential impacts that may occur in Scotland. It must therefore be recognised that any 
discussion of the benefits, and indeed costs, of the Patient Rights (Scotland) Bill takes 
place in an environment of uncertainty. It is inappropriate to attempt to produce 
spuriously accurate predictions of any future costs and benefits, and the figures 
presented here reflect this inherent uncertainty. 
 
3. All monetary figures presented below are in 2008-09 prices unless otherwise 
stated. Where costs and benefits have been converted between years, HM Treasury’s 
GDP deflator has been used to adjust for differences in prices between years. Benefits 
relating to health or which are income-contingent have been grown by 2% per year in 
real terms, in line with standard practice in health appraisal4. Healthcare costs have 
been grown in real terms in line with the Personal Social Services Research Unit 
(PSSRU) hospital and community services pay and price index5. 
 
Benefits 
 
Option 1 – Do Nothing 
 
4. This option represents the baseline against which other options will be 
assessed. The benefits of this option are therefore zero. 
 
Option 2 – Introduction of the Patient Rights (Scotland) Bill  
 
5. For the purposes of this assessment the Bill has been divided into four areas: 
 

• Rights and Principles 
• The Treatment Time Guarantee 
• Support  
• Right to make complaints 

 
The benefits of each part are assessed below. 
 

                                                 
4 Department of Health (2004), Policy Appraisal and Health 
5 PSSRU (2008), Unit costs of health and social care 2008. 
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Rights and Principles 
 

• A potential reduction in the number of missed appointments.  
• A more efficient use of health resources.  
• Improvements in the respect and dignity between staff and patients.  

 
Reduction in the number of missed appointments 
6. Currently there is no central collection of data on the number of missed 
appointments in NHS Scotland as a whole.  The area for which official data is 
available relates to outpatients. Outpatient data is reported in SMR006, and has 
recently been summarised in a useful form in a Scottish Parliamentary Question7. This 
gives a figure of 162,285 missed first patient appointments in the financial year 2008-
09.  Other unofficial data sources come from surveys undertaken by other bodies; for 
example, a survey by the BBC8 in 2005 suggested that approximately one million GP 
appointments and half a million nurses appointments were missed in Scotland in that 
year.  According the BBC article, the British Medical Council estimated this to have a 
cost of £21 million.  Since the level of missed appointments in the outpatients data has 
remained broadly constant over this time, it may be reasonable to assume that the 
level of missed GP and nurse appointments has also been maintained, although there 
is no evidence to inform this issue. 
 
7. Due to difficulties in establishing any change in missed GP and nurse 
appointments since 2005, in establishing whether there is any double counting 
between the missed nurse appointments and the missed outpatient appointments, and 
in verifying the costs assigned by the British Medical Council, only the figures relating 
to the outpatients have been used in the estimate produced below.  The figures 
presented below are therefore a relatively conservative estimate of the overall benefit 
to NHS Scotland as a whole. 
 
8. The average cost of an outpatient appointment in 2008/09 was £1129. 
Assuming that there is no relationship between the type of appointments which are 
missed and the cost of the appointment, this suggests that a 1% reduction in the 
number of missed outpatient appointments would deliver benefits of £180,000 per 
year; a 10% reduction would deliver benefits of £1.8 million per year.  Although a 10% 
reduction may be viewed as somewhat optimistic, given that data limitations have 
resulted in the exclusion of considering missed appointments in other healthcare 
services such as GP practices and inpatients appoints, the figure of £1.8 million is 
likely a reasonable estimate of the benefit of fewer missed appointments in NHS 
Scotland as a whole. 
 
9. Consideration also needs to be given to the potential benefits in future years.  
Although the percentage rate of missed outpatient appointments has declined slightly 
over the past decade, the numbers of missed appointments has been increasing as 
the overall number of cases increases.  It is reasonable to assume that the overall 
number of missed appointments will continue to increase.  For the purposes of the 
assessment, the number of missed appointments has been assumed to increase in 

                                                 
6 Scottish Morbidity Record 00 
7 Scottish Parliament written answer, 14 September 2009, S3W-26533 
8 http://news.bbc.co.uk/1/hi/scotland/4178590.stm, accessed 10th November 2009 
9 Scottish Health Services Costs (Cost Book) 2008-09 – Executive Summary 
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line with patient numbers.  Activity data for the past five years10 suggest that patient 
numbers have been increasing in total by approximately 0.8% a year.  Adjusting for 
expected patient numbers and costs in 2010/11, the expected benefits from fewer 
missed appointments have been estimated at £0.19 million and £1.9 million per year.  
The cost of each missed appointment is assumed to remain constant in real terms, 
which is a conservative assumption as potential cost savings are being measured. 
 
More efficient use of resources 
10. Calculation of the benefits of the more efficient use of resources due to 
advanced knowledge of cancellations is challenging as it is difficult to predict what 
each individual hospital or care provider would choose to divert these resources to, 
which will be determined by the clinical needs of the current patients.  It will also 
depend on how much notice is given and therefore the impact on other patients.  One 
possible approach would be to assume that the alternative tasks undertaken would be 
at least as valuable as the cancelled appointment, otherwise the resources would 
have been devoted to this alternative to begin with.  There are several drawbacks with 
this approach.  Firstly, it assumes that healthcare resources are perfectly substitutable 
between different specialities, which is unlikely to be the case; secondly, it assumes 
that resources are allocated purely on a clinical basis, which again is unlikely to be the 
case as other constraints, such as the availability of staff or facilities, performance 
targets, and financial concerns will all be considerations; finally, the approach risks 
double counting the benefits associated with reduced numbers of missed 
appointments, as it is again based on the cost of the appointment which was missed. 
 
11. As no satisfactory method could be derived for valuing these benefits, they 
have not been included in the assessment of monetary costs and benefits; however, 
they are still relevant to the assessment of the Bill’s overall worth. 
 
Improvements in the respect and dignity between staff and patients 
12. We consider that an increased awareness of patients’ rights and responsibilities 
will bring an improvement in the respect and dignity afforded by both patients and 
staff.  At the extreme end of lack of respect, assaults on staff can occur. 
 
13. Records on the number of NHS Scotland staff who are assaulted are not held 
centrally, but are maintained by the local NHS Board. UNISON Scotland performs an 
annual survey of the Boards as part of their annual report on violent assaults on public 
sector staff.  The most recent report11 provides data for 2008-09.  Only eleven of the 
fourteen territorial NHS Boards submitted data, so it therefore contains a conservative 
estimate of the total number of assaults, especially since not all assaults may be 
formally recorded. 
 
14. The Home Office has produced a measure of the economic and social costs of 
crime12, which assigns costs to fifteen different categories of crime.  The UNISON 
report does not disaggregate the assaults into these categories, and since not all 
assaults on public sector staff are reported to the police it is unlikely that they would be 
recorded in a manner which allows them to be easily compared to the Home Office 
categories.  As such, a degree of judgement has had to be applied in converting the 
                                                 
10 Costs Book 2008/09, and estimated patient contacts from Practice Team Information, ISD Scotland. 
11 UNISON (2009), Violent assaults on public service staff in Scotland: follow up survey 2009. 
12 Home Office (2005), The economic and social costs of crime against individuals and households, 
Home Office Online Report 30/05. 
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number of assaults to a usable format.  The average values for broad categories of 
assaults have been taken from the Home Office report, ‘violence against the person’ at 
£10,407 per crime and ‘common assault’ at £1,440; these figures are in 2003-04 
values and prices. It has been assumed that 50% of assaults fall into each category; 
although the evidence base is weak in this area this is supported by some evidence 
from (the then) Greater Glasgow board which suggested that the two were of equal 
proportion13. This implies an average cost per assault of £5,924.  These costs cover 
the fear of crime, physical and emotional costs resulting from the crime itself, and 
health and justice costs.  Individual elements of each of these components could be 
criticized when it comes to applying them in a health care setting; for example, as 
stated above, many staff assaults are not reported to the police, so police costs may 
not be a relevant concern; also, since the assaults occur within a health care 
environment, overall health care costs may be lower, as costs such as ambulance 
callouts may be avoided. In counter to these criticism, it can be argued that although 
not all staff assaults are reported to the police, they are still formally reported within 
the NHS, and so there are administration costs associated with such assaults; 
furthermore, if only a proportion of assaults are being reported to the police, it may 
well be that these assaults are the more serious ones, and so the police costs for 
dealing with them may be higher than average; as regards health care costs of crime, 
it is arguably unethical for society to assign a lower cost of crimes to assaults against 
health care workers than against other members of society merely because they may 
occur within a health care environment; finally, due to the incidence of assaults on 
frontline hospital staff, it may be that healthcare workers suffer from a greater 
anticipatory fear of crime.  Taking these arguments collectively, the values from the 
Home Office report have been left unadjusted. 
 
15. The Home Office report gives values for 2003-04.  These have been converted 
to 2008-09 prices using the GDP deflator series published by HM Treasury14; the 
values have been further uplifted to 2008-09 values by 2% a year under an 
assumption that the costs will increase in line with real income, which is a standard 
assumption in the valuation of road accidents15 and health benefits16. 
 
16. Again, due to uncertainty over the impact of the Bill, a range of potential 
benefits is used.  Here, the uncertainty reflects not only the impact of the Bill but also 
the valuation of the impact.  The benefits of reducing assaults by between 1% and 
10% are estimated at £1 million to £5 million per year.  Although the 10% figure may 
appear high, it needs to be remembered that it is applied to an incomplete measure of 
the total number of assaults. 
 
17. The values shown here use the number of assaults that occurred in 2008-09 as 
the basis for calculations.  The relevant measure for the assessment is the expected 
number of assaults that would occur in the years once the Bill has been introduced.  
This can be estimated by looking at the recent trends in assaults on public sector staff. 
The UNISON data17 indicates that overall assaults in health have remained 
unchanged over the last seven years, but this masks significant variations, with a 
sharp increase up to a peak of 2006-07 followed by a sharp decrease to the latest 
                                                 
13 NSH Greater Glasgow (2005), Staff News, Issue 16 
14 GDP deflator as published 29th September 2009. 
15 See Department for Transport, WebTAG, Unit 3.4. 
16 Department of Health (2004), op cit. 
17 See UNISON (2006), Violence survey report 2006; and follow up surveys in 2007 and 2008. 
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figures.  This recent decline is supported by the latest NHS Scotland Staff Survey18, 
which indicates that the number of staff experiencing a violent or aggressive incident 
had declined by 10% since 2006.  A decline in the number of assaults by 2010-11, 
when the Bill comes into force, might therefore be expected. 
 
18. Given the recent evidence of a downward trend in the number of assaults, a 5% 
a year reduction has been assumed as the baseline for the analysis.  This is slightly 
lower than the 10% a year decline in the two years since 2006-07, for the following 
reasons.  Firstly, although health assaults have been declining, this is from a very high 
level, and such dramatic reductions may well not be maintained.  Secondly, the 
decline in assaults on health staff goes against the general trend suggested by the 
UNISON data of increasing assaults on public sector staff.  Since the drivers of the 
numbers of assaults are not well understood, it is difficult to be sure that the numbers 
of assaults in health will continue to go against this trend.  Finally, some of the decline 
in assaults may have been caused by legislation and campaigns to reduce assaults on 
staff; since the Patient Rights Bill will support these campaigns by improving patients’ 
understanding of their responsibilities toward staff, it would be inappropriate to include 
these impacts in the baseline, as it would underestimate the benefits associated with 
the Bill.  
 
19. Adjusting for the expected decline in the numbers of assaults, therefore, the 
benefits from reduced assaults in 2010-11 has been calculated at between £1.0 million 
and £4.8 million.  It should be noted that these are socio-economic welfare impacts 
and do not represent potential financial costs borne by the NHS. 
 
20. Due to the difficulty in establishing a baseline for assaults in NHS Scotland, and 
in establishing a direct causal link between the Bill and numbers of assaults, these 
figures are not included in the overall benefits of the Bill.  They should therefore be 
viewed as illustrative of the potential benefits should the Bill in fact result in such a 
reduction. 
 
Sub-total of benefits 
21. The overall monetary benefits associated with Rights and Principles are 
therefore estimated at between £0.19 million and £1.9 million, as shown in the table 
below.  In addition to these monetary benefits there is also the benefit of more efficient 
use of resources, which has not been assessed quantitatively. 
 
Table 9 – Benefits associated with Rights and Principles (in 2010-11) 
Impact Low estimate High estimate 
Reduced missed 
appointments 

£0.19 million £1.9 million 

More efficient use of 
resources 

Not assessed 
quantitatively 

Not assessed 
quantitatively 

Reduced number of 
assaults Not included Not included 

Sub-total £0.19 million £1.9 million 
 
 
 

                                                 
18 NHSScotland (2008), Staff opinion survey 2008 
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Treatment Time Guarantee 
 
22. This part of the Bill will provide eligible patients with the right to a 12 week 
treatment time guarantee from agreement to treatment to the start of treatment. 
Although there will be exclusions, it is still expected to benefit around half a million 
patients a year. Two main impacts are expected: 
• Reduced waiting times. Patients currently waiting more than 12 weeks will 

directly benefit from receiving treatment within the new guaranteed timescale; and 
• Reduced uncertainty. Patients, regardless of the amount of time they may have 

spent waiting, will have greater certainty regarding how long they will need to wait 
to receive treatment. 

 
Reduced waiting times 
23. Current waiting times for inpatients and day cases are published by the 
Information Services Division (ISD) of NHS Scotland, on a quarterly basis.  This 
provides overall waiting times for all specialities (excluding obstetrics and mental 
health); waiting times for specific specialities are not available.  The most recent data19 
indicate that only 1% of inpatients and day cases were waiting more than 12 weeks, 
and only 0.1% waits longer than 15 weeks.  The data suggest that there are in the 
region of 18,000 patient days spent waiting longer than the 12 weeks target per 
quarter; however, this covers total inpatients and day cases, whilst only 400,000 of the 
approximately 1.5 million of these patients will be affected; the 18,000 number can 
therefore be scaled down, leaving approximately 5,000 patient days. 
 
24. One approach to the valuation of reduced waiting times would be to argue that 
reducing waiting times represents a bringing forward of future consumption to the 
present.  This is a concept typically dealt with in economics using a discount rate. The 
standard discount rate applied in UK government appraisals is 3.5% per year, which 
equates to approximately 0.1% per week.  This suggests that a treatment received 
after 12 weeks is approximately 0.2% more valuable than one received after 15 
weeks.  Using an average value of an inpatient and day case treatment of 
approximately £2,00020 as the shadow price to measure the value of the treatment to 
the patient, this suggests an annual benefit of approximately £15,000 per year.  If a 
higher discount rate were used, under the assumption that people are willing to pay 
more to bring forward medical treatment than consumption of an average good, then a 
higher estimate could be derived, for example £30,000. 
 
25. This discount rate, however, contains various elements which are arguably not 
relevant over such short timescales.  As well as pure time preference, the discount 
rate also includes catastrophe risk (the risk that a catastrophic event may occur, such 
as death, that means that there would be no opportunity or benefit from receiving the 
treatment in the future), and an adjustment to take into account the fact that society 

                                                 
19 Quarter ending September 2009 
20 Costs Book 2008-09, R042X, R040X, and R040LSX. Long stay inpatient costs have been excluded 
from the analysis as they are typically mental health services the majority of which are unlikely to be 
covered by the eligibility criteria of the TTG in the Bill and secondary legislation. Average costs data in 
the Costs Book is not easily broken down to eliminate particular specialities, therefore the average cost 
for inpatients and day cases used include some specialities such as obstetrics which will be excluded in 
secondary legislation. Inspection of the data, however, indicates that these specialities have costs 
which are similar to or below the average cost, and therefore their inclusion will not affect the 
conclusions of the analysis. 
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will be wealthier in the future.  Neither of these is likely to be as important over a very 
short timescale, which would suggest that a lower discount rate, perhaps 1%-2%, 
would be more appropriate. These rates would produce a range of benefits between 
£4,000 and £8,000 per year. 
 
26. An alternative approach would be to directly elicit patients’ willingness to pay for 
reductions in waiting time.  This can be done primarily through two methods, either 
revealed preferences, where patients’ willingness to pay for reduced waiting time is 
observed in a market, or through stated preferences, where preferences are elicited 
directly through questionnaires or similar techniques. 
 
27. Revealed preference techniques are difficult to employ within a healthcare 
setting, as in most western countries healthcare is not provided in a market but is 
instead provided by the state.  A notable exception is America, where there is a 
sizeable private market; however, there is little research specifically into how waiting 
times may affect insurance premiums.  An alternative approach, similar to that 
adopted by the Department of Health for the valuation of providing personal care at 
home, might be to view waiting times as a form of uncertainty, and therefore use 
insurance premia themselves as a measurement of willingness to pay to reduce this 
uncertainty.  The total payment for certainty is approximately 20%21 of overall health 
insurance costs; health care costs themselves represent the remaining 80%, and 
therefore the payment for certainty is approximately 25% of total healthcare costs.  
This approach has its drawbacks, however, as it covers all forms of uncertainty rather 
than those relating specifically to waiting times; the 25% figure would therefore very 
much represent an upper bound on the potential benefits.  By focussing on uncertainty 
as a proxy, it also risks double-counting the benefits associated with reducing 
uncertainty itself. 
 
28. Stated preference techniques also have drawbacks, as they are dependant 
upon the quality of the sample and measurement technique, and within a field such as 
health, which is relatively complicated and emotive, respondents may have difficulty in 
providing useful responses.  The results of such studies need to be treated with a 
degree of caution, therefore, but still are useful.  A study of Canadian, Danish, and 
Spanish patients22 suggests that total wait costs can be between 10%-25% of overall 
treatment costs.  This is for costs presented in 1991 US prices.  Converting to current 
prices, adjusting for real income growth and differences in waiting times, and using the 
latest Scottish costs, this would be between 3% to 11%. An earlier study by Propper23 
suggested a value at the lower end of this range, at 5%, whilst another study by 
Johanessen et al.24 suggested a higher value, at between 19% and 22%. 
 
 
 
 

                                                 
21 Department of Health, (November 2009), Impact Assessment of Personal Care at Home Bill. 
22 Bishai, D. M., & Lang, H. C. (2000), The willingness to pay for wait reduction: the disutilities of 
queues for cataract surgery in Canada, Denmark, and Spain., Journal of Health Economics, 19(2), 
pp.213-230 
23 Propper, C. (1995), The disutility of time spent on the United Kingdom's National Health Service 
waiting lists, The Journal of Human Resource, 30(4), pp. 677-700 
24 Johanessen et al. (1998), Time spent on waiting lists for medical care: an insurance approach, 
Journal of Health Economics, 17, pp. 627-644 
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29. Due to the wide range of results presented above, and a desire to take a 
cautious approach to the estimation of benefits, a range of 3% to 15% of healthcare 
costs has been taken as a proxy for the total cost of waiting.  This suggests a cost per 
day of waiting of between approximately £1.90 and £9.50, which, applied to the total 
number of days waiting in excess of 12 weeks, suggests a benefit of approximately 
£10,000 to £45,000 per year.  Due to the theoretical shortcomings of the discounting 
approach discussed above, and to maintain consistency with the calculation of 
benefits associated with reduced uncertainty, these figures are the preferred measure 
of the benefits associated with reduced waiting time. 
 
30. One possible consequence of introducing the treatment time guarantee is that 
some patients with a low clinical need may experience an increase in waiting times if 
patients who would otherwise have been waiting more than 12 weeks are prioritised 
ahead of them.  This impact is difficult to assess quantitatively.  Firstly, it may be that 
no patients suffer in this manner, as depending on how health services adjust their 
treatment provision it may be possible that the cost is borne solely by healthcare 
providers rather than shared with patients; secondly, it is increasingly accepted that 
the context in which people receive information is extremely important25. Therefore it is 
possible that, for example, a patient who would have received an offer of an eight 
week waiting time before the Bill would still consider themselves better off after the Bill 
even if their waiting time were increased to nine weeks.  This is because previously 
they would have had no frame of reference for their waiting time, whilst after the 
introduction of the 12 week treatment time guarantee, patients will inevitably judge 
their offer of a wait time against this guarantee to some degree.  Since these 
relativities affect people’s assessment of benefit, it may be that the knowledge that the 
offer of the nine week waiting time is three weeks less than the maximum they could 
have waited will confer a benefit great enough to offset the disutility associated with 
having their wait time increased from eight to nine weeks.  Due to the uncertainty of 
this impact, therefore, it has not been quantitatively assessed. 
 
Reduced uncertainty 
31. It is generally accepted that people prefer certain outcomes to uncertain ones, 
particularly where stakes are high.  Providing greater certainty in the provision of 
health care can therefore be expected to provide benefits in the form of a better 
patient experience.  These benefits will accrue to all patients affected by the 12 weeks 
treatment time guarantee. 
 
32. The reduction in uncertainty can be viewed as resulting from the narrowing of 
the variability of a patient’s expected wait time.  This can be proxied in a simple sense 
by assuming that all patients that currently wait more than 12 weeks for their treatment 
now wait between 9 and 12 weeks (wait time statistics are collected on the basis of 
three week bands).  This results in a narrowing of the distribution of wait times and a 
reduction in the variance of wait times by approximately 4%.  If the wait time of 
patients currently waiting fewer than 12 weeks is also affected, then depending on 
whether they are currently waiting more or less than the mean wait, this figure could 
either be increased or decreased.  Due to the level of uncertainty of this impact, it has 
been assumed to be neutral. 
 

                                                 
25 This is known as the ‘framing effect’, which was first set out in Tversky, A. & Kahneman, D., (1981), 
The framing of decisions and the psychology of choice, Science, 211, pp. 453-458. 
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33. The simplest way to value this 4% reduction in wait variability is to treat it as if it 
were a reduction in mean wait time.  Very little evidence exists within the health field 
as to the relative valuation of variability and mean wait times.  In other fields,26 
evidence suggests that in some circumstances reductions in the variability of time can 
be more important than mean time reductions, with a ratio of the value of variability to 
mean of up to three.  The only health paper which has been found to address this area 
is that of Propper27, which suggests a value for this ratio close to or slightly below one.  
Due to the lack of a better evidence base a value of one has been assumed. As such, 
the two have been treated as the same with uncertainty captured through the range 
applied in the valuation of wait time. 
 
34. Applying the same ranges as discussed above for the valuation of reductions in 
wait time to the 4% reduction in the variability of wait time suggest benefits of between 
£1 million and £5.3 million. 
 
Sub-total of benefits 
The overall benefits associated with the treatment time guarantee are therefore 
estimated at between £1.01 million and £5.345 million, as shown in the table below.  
 
Table 10 – Benefits associated with the Treatment Time Guarantee 
Impact Low estimate High estimate 
Reduced waiting times £0.01 million £0.045 million 
Reduced uncertainty £1.0 million £5.3 million 
Sub-total £1.01 million £5.345 million 
 
Support and the Right to make complaints 
 
35. This covers Patient Advice and Support Service, Patient Rights Officers, and 
the right to make complaints. 
 
36. The Bill will establish for the first time a right to make complaints.  It will also 
revoke and restate existing legislation to strengthen the complaints processes.  It will 
also legislate for encouraging feedback.  It will signal to Health Boards the importance 
of this right to make a complaint and how information gathered through the complaints 
and feedback processes can aid in a continuous loop of improvement.  
 
37. In terms of the wider strategic context, the Bill should contribute to improved 
health outcomes through placing patients at the centre of the NHS supporting the 
delivery of safe, high quality health care and setting out in a clearer way what patients 
can expect from the NHS and what their responsibilities are.  This should improve the 
quality of the healthcare experience and the public’s perception of it.  Due to difficulties 
in measuring these factors, they have not been assessed quantitatively. 
 
 
 
 
 
 

                                                 
26 See, for example, Department for Transport, WebTAG Unit 3.5.7. 
27 Op. cit 
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Sub-total of benefits 
 
Table 11 - Benefits associated with Support  
Impact Low estimate High estimate 
Improved healthcare 
experience and public 
satisfaction with the NHS. 

Not assessed 
quantitatively 

Not assessed 
quantitatively 

Sub-total N/A N/A 
 
Overall benefits 
38. The overall benefits associated with the Bill are shown in the table below.  Due 
to the uncertainty associated with each of these impacts, a central estimate is not 
presented, as this would attach spurious accuracy to a particular point estimate.  The 
monetary benefits of the Bill are therefore estimated at between £1.2 million and £7.3 
million per year, with additional non-monetary benefits relating to the more efficient 
use of resources and the improved quality of the healthcare experience. 
 
Table 12 - Summary of benefits associated with the Bill 
Impact Low estimate High estimate 

Rights and Principles 
Reduced missed 
appointments £0.19 million £1.9 million 

More efficient use of 
resources 

Not assessed 
quantitatively 

Not assessed 
quantitatively 

Reduced number of 
assaults Not included Not included 

The Treatment Time Guarantee 
Reduced waiting times £0.01 million £0.045 million 
Reduced uncertainty £1.0 million £5.3 million 

Support  
Improved healthcare 
experience and public 
satisfaction with the NHS 

Not assessed 
quantitatively 

Not assessed 
quantitatively 

Total £1.2 million £7.3 million 
 
39. For consistency with the Financial Memorandum, all figures below are given in 
outturn prices unless otherwise stated. 
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Costs 
 
Option 1 – Do Nothing 
 
40. This option represents the baseline against which other options will be 
assessed.  The costs of this option are therefore zero.  Failure to adopt change would, 
however, result in a lack of integration between the strategic vision for NHS Scotland 
and the delivery of healthcare services. 
 
Option 2 – Introduction of the Patient Right (Scotland) Bill  
 
Rights and Principles 
 
41. This part of the Bill sets out the rights and responsibilities of both NHS staff and 
patients.  The costs will therefore relate to the education of staff and patients as well 
as public information awareness raising.  The costs for these activities are shown 
below. 
 
Table 13 - Staff education and development costs (outturn prices) 
2010-11 2011-12 2012 - 13 
Activity Costs Activity Costs Activity Costs 
Planning and 
specification* 

- Commissioning 
and 
development of 
educational 
resources 

800,000 Completion, 
implementation 
and evaluation 
of educational 
resources 

800,000 

Scoping study 60,000  -  -  - -  
Communications 
and awareness 
raising 

34,000  -  -  -  - 

Sub-total 94,000 Sub-total 800,000 Sub-total 800,000 
 
*A cost of £25,000 for Planning and Specification is incurred in 2009-10. 
 
Table 14 - Public awareness raising costs (outturn prices) 
2010-11 2011-12 2012 - 13 
Activity Costs Activity Costs Activity Costs 
Consultation with 
stakeholder 
organisations 

2,500 Production & 
Dissemination 
of public 
information 

60,000 Dissemination 
of public 
information 
and review of 
information 

10,000 

Draft & test public 
information 

15,500 Training for 
Patient Rights 
Officers 

-  -  - 

Sub-total 18,000 Sub-total 60,000 Sub-total 10,000 
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The Treatment Time Guarantee 
 
42. The introduction of the treatment time guarantee will not introduce an additional 
financial cost on Scottish Government budgets, as it is to be funded by NHS boards 
through existing monies for the 18 weeks Referral to Treatment Target.  
 
43. It is difficult to directly assess the costs to NHS Boards of earlier treatment.  In 
an attempt to approximate for these costs, an assumption has been made that 
bringing forward treatment will increase the costs to the boards of treating patients 
waiting in excess of the 12 weeks by between 10%-20%.  Due to the small number of 
patients waiting more than this period, the costs involved are small, with the high cost 
estimate at less than £150,000 per year.  The costs are shown in the table below, on 
the basis that there are approximately 325 patients currently waiting longer than 12 
weeks affected by the waiting time guarantee at an average cost of £2,000 each. 
 
Table 15 - Costs associated with the treatment time guarantee 
Activity Low estimate High estimate 
Bringing forward  
treatments 

£71,500 £143,000 

Sub-total £71,500 £143,000 
 
Support  
 
44. Support for patients will be provided through the Patient Advice and Support 
Service, which will build on the current Independent Advice and Support Service.  This 
will be supported with additional staff and other resources, and funding to other forms 
of support, the costs of which are shown below. 
 
Table 16 - Costs associated with Support (outturn prices) 
2010-11 2011-12 2012 - 13 
Activity Costs Activity Costs Activity Costs 
National 
procurement of 
Patient Advice 
and Support 
Service 

 - Patient Advice 
and Support 
Service 

1,116,000 
(New SG 
funding) 

Patient Advice 
and Support 
Service 

1,116,000 
(New SG 
funding) 

Investment in 
development of 
Translation, 
Interpreting and 
Communication 
Support 
Services 

250,000 Investment in 
development of 
Translation, 
Interpreting and 
Communication 
Support 
Services 

250,000 Investment in 
development of 
Translation, 
Interpreting and 
Communication 
Support 
Services 

250,000  

Investment in 
development of 
advocacy 
services 

500,000 Investment in 
provision of 
advocacy 
services 

500,000 Investment in 
provision of 
advocacy 
services 

500,000 

Sub-total 750,000 Sub-total 1,866,000 Sub-total 1,866,000 
 



FI/S3/10/18/8 

F3159846 

 

28

45. It is anticipated that the Patient Rights Bill will lead to an increased demand for 
translation, interpreting and communication support (TICS).  In light of this, the 
Scottish Government will provide funding of £750,000 over 3 years 2010 to 2013 to 
support the development of TICS services.  This will be provided to NHS Health 
Scotland to provide support, resources and guidance materials; research on needs, 
procurement and service standard work; community engagement and marketing; 
communication events, and extended partnership work across NHSScotland.   
 
46. Note that the £1,116,000 funding for the Patient Advice and Support Service 
includes £116,000 redirected from the Healthcare Policy and Strategy Directorate 
budget; however, it excludes funds which are already spent on patient advice and 
support, either by NHS Boards or the Scottish Government, as these do not represent 
additional expenditure in the area. 
  
Cost-Benefit Appraisal 
 
47. The benefits and costs outlined above can be expected to accrue over time.  
They therefore need to be analysed over a number of years to come to a complete 
assessment of the net benefits to society.  This appraisal has been carried out in line 
with HM Treasury’s The Green Book, which sets out the procedures to be followed in 
government appraisals.  The primary feature is that costs and benefits in the future 
should be discounted to represent society’s preference for receiving goods and 
services now rather than later. 
 
48. The total net benefits of the Bill are therefore calculated as: 
 

∑ +
−=

t
t

tt

r
CostsBenefits

)1(
(NPV) Value  Present  Net  

That is, the net benefits and costs of year t, adjusted by the discount rate for year t, 
(1+r)t, summed over all years in the appraisal period.  The standard discount rate of 
3.5% has been used, with 2010/11 taken as the base year.  A 10 year period has 
been used to measure costs and benefits. 
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Profile of costs and benefits 
 
49. It is reasonable to assume that not all of the benefits associated with the Bill will 
be realised immediately.  The following assumptions have been used to profile the 
benefits over time: 
 
Costs and benefits associated with Rights and Principles and Support  
50. The benefits associated with Rights and Principles and Support will rely upon 
support infrastructure that will take time to achieve complete penetration of public 
awareness.  The expected profile of the benefits is set out below: 
 
Table 17 - Profile of benefits associated with Rights and Principles and Support  
Year Impact 

2010-11 Zero benefits – this year sees investment in support 
infrastructure in preparation for delivery; 

2011-12  25% of expected benefits 
2012-13 50% of expected benefits 
2013-14 75% of expected benefits 
2014-15 and onwards 100% of expected benefits 

 
51. Once the delivery of these elements has begun therefore, in 2011/12, it is 
expected that benefits will be fully realised within four years. 
 
52. The costs for these sections of the Bill follow the profiles set out in the Costs 
section above.  They are assumed to remain constant in real terms beyond 2012/13. 
 
Costs and benefits associated with the treatment time guarantee 
53. The 12 week waiting time target is expected to be achieved by 31st March 
2010; therefore, the costs and benefits for this part of the Bill are expected to accrue 
immediately in 2010/11.  It is expected that as waiting lists are brought down, the long 
term costs of meeting the target will decline, as more efficient systems are developed 
and put in place.  
 
Table 18 - Profile of costs and benefits associated with the treatment time guarantee 
Year Impact 

2010-11 100% expected benefits – 100% expected initial 
costs 

2011-12  100% expected benefits – 90% expected initial costs
2012-13 100% expected benefits – 80% expected initial costs
2013-14 100% expected benefits – 70% expected initial costs
2014-15 100% expected benefits – 60% expected initial costs
2015-16 and onwards: 100% expected benefits – 50% expected initial costs

 
Benefits have been grown in line with real incomes and costs have been grown in line 
with real medical service costs and patient numbers. 
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Appraisal results 
 
54. The appraisal results are summarised below.  The high and low ‘net benefits’ 
figures have been calculated using the high benefits against the low costs, and the low 
benefits against the high costs respectively; they therefore represent ‘best case’ and 
‘worst case’ scenarios respectively.  The ‘benefits: costs ratio’ shows the return on 
each £1 spent.  
 
55. It is clear that there are significant benefits associated with the Bill.  However, in 
the ‘worst case’ scenario, the monetized net benefits are negative.  This must be 
weighed against the significant positive benefits associated with the Bill, in particular 
relating to Support which cannot be estimated in monetary terms.  Furthermore, a 
relatively conservative ten year period has been used for the appraisal.  As costs are 
incurred upfront whilst benefits accrue over time, if a longer time period were to be 
used for appraisal, the scale of net benefits would become increasingly large. 
 
Table 19 – Summary of costs and benefits over the appraisal period of ten years (discounted 
2008/09 prices) 
 Low estimate High estimate 
Rights and Principles 
Benefits £1,225,000 £12,254,000 
Costs £1,691,000 £1,691,000 
The Treatment Time Guarantee 
Benefits £10,129,000 £50,643,000 
Costs £479,000 £958,000 
Support  

Benefits Not assessed 
quantitatively 

Not assessed 
quantitatively 

Costs £12,737,000 £12,737,000 
Overall 
Benefits £11,354,000 £62,896,000 
Costs £14,907,000 £15,386,000 
Net Benefits -£4,032,000 £47,989,000 
Benefits: costs ratio 0.7 4.2 
 
56. Note that, for the Rights and Principles and Support and Recourse elements of 
the Bill, only a central cost range has been provided.  This is because these costs are 
based on the forecast costs of service provision and there is no evidence base with 
which to suggest upper or lower values.  In line with HM Treasury Green Book 
guidance on appraisal, this uncertainty has been addressed through sensitivity 
guidance. 
 
57. The range of potential monetary net benefits is therefore between -£4,032,000  
and £47,989,000.  Although due to lack of certainty it is not possible to provide a 
central estimate of net benefits, it is clearly very likely that they are significantly 
positive, even before non-monetary benefits are included. 
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Sensitivity analysis 
 
58. Standard sensitivity analysis has been carried out to investigate how much 
costs would have to increase to eliminate the monetary benefits identified above.  In 
the best case scenario, costs would have to rise by in excess of 300% in order for the 
monetized benefits of the Bill to be eliminated. 
 
Summary and conclusions 
 
59. As has been discussed throughout this assessment, the impacts of the Patient 
Rights (Scotland) Bill remain uncertain.  This is natural given the innovative nature of 
the Bill, which makes drawing lessons from other health services, either in the UK or 
the rest of the world, difficult. 
 
60. The approach to assessing benefits has, therefore, erred on the side of caution.  
Nonetheless, despite this cautious approach, the benefits assessed for the Bill are 
significant, at up to £7.3 million per year (see table 12), and a present value of 
£62,896,000 over the ten year appraisal period.  In addition to these monetary 
benefits, there are equally significant non-monetary benefits such as the potentially 
improved health care experience for patients.  These benefits need to be viewed in the 
context of the numbers benefitting, with more than 400,000 patients covered by the 
treatment time guarantee and all patients benefitting from the rights set out in the Bill. 
 
61. The costs of the Bill will take several years to be fully incurred, as new staff are 
trained and services such as the enhanced Patient Advice and Support Service are 
bedded in.  They are expected to amount to a present value of £15,386,000 over the 
appraisal period.  This figure needs to be viewed in the context of the health budget, 
approximately £11.3 billion per year. 
 
62. Overall, the net impact of the Bill is uncertain.  The analysis indicates that the 
monetized elements of the Bill provide net benefits with a range of -£4,032,000 to 
£47,989,000.  Given this range, it is highly likely that the Bill will deliver significant 
positive benefits, particularly when the non-monetized social and health benefits, such 
as the improved patient experience, are considered.  In order for the overall impact of 
the Bill to be positive in the worst case scenario, these benefits would have to be 
valued at approximately 10 pence per year by each person in Scotland, which is highly 
likely. 
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ANNEX B 
COMPETITION ASSESSMENT 
 
The Office of Fair Trading has formal guidance for conducting competition 
assessments, as set out in Completing competition assessments in Impact 
Assessments: Guideline for policy makers (August 2007).  This sets out four areas 
where the impact of the Bill should be considered.  That is, would the Bill: 
 

• Directly limit the number or range of suppliers? 
• Indirectly limit the number or range of suppliers? 
• Limit the ability of suppliers to compete? 
• Reduce suppliers’ incentives to compete vigorously? 

 
The impact of the Bill in these areas is considered below. 
 
Would the Bill directly limit the number or range of suppliers? 
No.  The supply of healthcare services, which are provided by NHS Scotland, will be 
unaffected. 
 
Would the Bill indirectly limit the number or range of suppliers? 
No.  The supply of healthcare services by NHS Scotland is determined by clinical 
need, and will therefore not be indirectly affected. 
 
Would the Bill limit the ability of suppliers to compete? 
No.  NHS Scotland is provided by the public sector and does not make use of internal 
markets to encourage competition between suppliers. 
 
Would the Bill reduce suppliers’ incentives to compete vigorously? 
No.  NHS Scotland is provided by the public sector and does not make use of internal 
markets to encourage competition between suppliers. 
 
Conclusion 
Having answered ‘no’ to the for questions in the Office of Fair Trading Guidance, it can 
be stated that the Bill is unlikely to raise any competition concerns. 
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