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Summary 
1. UNISON makes three observations on the Scottish Government’s 
proposed budget from an equal pay perspective. 
 
2. There is evidence to suggest that the budget as proposed does not 
have due regard for the statutory duty to promote pay equality. 
 
3. On procedural grounds the apparent absence of an Equality Impact 
Assessment is a significant oversight and this suggests a breach of the 
three equality duties. 
 
4. The equal pay story illustrates a worrying and ongoing failure of public 
sector auditing, particularly when one considers the task of auditing for the 
ongoing cost of deep seated pay inequalities. 
 
Equality Proofing Budgets.  
5. UNISON expects any public body to comply with the equality duties. To 
distil these duties to their most basic elements we would expect the 
Government to use equality auditing, monitoring, consultation and impact 
assessments to enable the Cabinet to recommend to the Parliament a 
budget which has regard to the statutory equality duties. 
 
6. In this short paper we will use the issue of equal pay in local 
government to highlight the shortcomings of the proposed budget from a 
gender equality perspective. 
 
Chronology.  
7. In local government, the single status agreement was intended to 
eradicate pay inequalities by its original implementation date of April 2002. 
For a variety of reasons employers failed to address single status and 
equal pay issues and mass litigation commenced in Scotland in 2005. In 
the period 2005 to 2006 Scottish councils identified a number of high risk 
claimant groups and sought settlement of those claims.  
 
8. The Finance Committee of the Scottish Parliament investigated single 
status and heard evidence from local authorities that they anticipated 
spending up to £500 million in equal pay compensation over and above the 
cost of single status. 
 

 



 

9. The Finance Committee had recommended that the then Finance 
Minister should facilitate resolution of the single status issue prior to March 
2007. The Finance Minister took no role in facilitating the resolution of 
single status issues. At the end of the 12 month deadline set by the finance 
committee the majority of authorities had not concluded single status. As of 
September 2008, eleven authorities have still to conclude single status, and 
in the majority of cases single status arrangements have been imposed on 
employees against the advice of the trade unions and against a 
background of threatened dismissal. In all cases where UNISON has 
recommended rejected single status this has been on gender equality 
grounds. 
 
10. Workers who took compensation payments in 2006 waived their right to 
pursue claims for equal pay. However, these waivers or compromise 
agreements expired in 2006, often before the equality proofed pay systems 
came into effect. Consequently a second and additional period of equal pay 
liability was created from 2006 onwards. 
 
11. In the period 2006 to 2008 most local authorities embarked on a second 
round of compensation payments in addition to the £500 million described 
in evidence to the Finance Committee. There is no public record of the 
aggregate value of these payments but it is likely to be in the region of 
£100 million. 
 
12. In September 2007, the Finance Committee wrote to CoSLA seeking an 
update on the single status position. After a number of reminders CoSLA 
wrote to the committee in March 2008 to report that the majority of councils 
would implement single status by the end of 2008. The convenor of the 
finance committee then met with CoSLA representatives in May 2008 and 
in June 2008 the Finance Committee agreed to conclude its analysis of 
single status. 
 
The Question for the Equal Opportunities Committee 
13. The principal question for the committee is whether, given the 
background described above, the Scottish Government have taken 
adequate account of equal pay issues in developing the current budget 
proposals. If the committee concludes that the Government’s response to 
equal pay is flawed this begs the question whether failure with regard to 
pay equality is symptomatic of a wider failure to address equality issues 
during the budget process. 
 
14. Looking at the actions of the Finance Committee and CoSLA one might 
conclude that the difficulties associated with equal pay and single status 
were drawing to a close. The evidence suggests something quite different. 
 
15. In our submission an adequate equality impact assessment would 
identify that the Scottish public sector is caught at the heart of an equal pay 
problem which will have major financial implications for several years to 
come. If one views the budget in its proper legal and factual context serous 
questions begin to emerge.  

 



 

16. It is possible to identify five distinct phases in the development of equal 
pay risks and liabilities. 
 
Phase One 
17. In 2005 the employers identified what they describe as “high risk” 
claims. These are claims by women in manual occupations who have 
identical grades and salaries to male manual workers. The difference in 
pay relates to the exclusion of women from bonus schemes.  
 
18. The claimants tend to be cooks, cleaners, and care workers. These 
women received up to £500 million in 2005/06, but they are far from being 
the only gender segregated occupations in local government. There are 
many unresolved claims from phase one, principally for workers who were 
excluded from the compensation arrangements – classroom assistants, 
library assistants, nursery nurses, clerical workers etc. Significant financial 
risk attaches to these claims. 
 
Phase two 
19. When the 2005/06 compromise agreements expired a new legal liability 
was created for the high risk claimant group. Typically this liability lasts 
from 2006 to 2008. In some cases it will stretch into 2009.  
 
20. Most authorities have made additional payments to high risk groups 
over and above the compensation paid in 2006. Additional equal pay 
claims have been lodged where second phase payments were not made or 
by women who were excluded from the compensation arrangements.  
 
21. This additional liability was not addressed by the Finance Committee in 
2006, 2007 or 2008. It has never been identified as an issue of concern by 
Audit Scotland. It would appear that this issue was not addressed by any 
impact assessment during the preparation of the Scottish Budget. 
 
Phase Three 
22. The costs associated with single status are managed in a number of 
ways. One key device is to adopt transitional arrangements under which 
the pay rises for low paid women are phased in over time.  
 
23. There is a recent Court of Appeal decision which suggests that these 
transitional arrangements may be unlawful. Transitional arrangements are 
the subject of mass litigation in the employment tribunal and the possible 
cost implications for local government are very significant.  
 
24. This issue was not addressed at any stage by the Finance Committee. 
The risk and possible cost of this litigation has never been addressed by 
Audit Scotland. It would appear that this issue was not addressed by any 
impact assessment during the preparation of the Scottish Budget. 
 
Phase Four 
25. Another device for managing costs is to reduce the salaries of the male 
dominated group rather than to level up female salaries to the highest 

 



 

common denominator. The pay cuts involved can be anything up to 
£12,000 in extreme cases and the impact of these changes tends to be 
cushioned by a limited period of salary protection at the higher rate.  
 
26. There is recent Court of Appeal authority for the view that salary 
protection is lawful provided it is also made available on identical terms to 
women in a valid “equal pay situation”, or the exclusion of women is 
justifiable for reasons unrelated to gender.  
 
27. The precise implications of this are unclear but if the Court of Appeal 
decision in Bainbridge proves to be of widespread application the cost to 
local government will be several hundred of millions of pounds. Although 
the precise cost is hard to gauge, the effect of delayed litigation and judicial 
interest could push this figure towards £1 billion. 
 
Phase five 
28. There are many cases lodged at the employment tribunal in which it is 
alleged that pay and grading reviews or single status arrangements are 
fundamentally flawed because they inflate the value of male jobs or 
overlook the value of work dominated by women.  
 
29. Many of the women who received compensation payments in phase 
one or phase two are no longer rated as equivalent to their higher paid 
male comparators. This begs the question – why were women 
compensated at such a high level if they were not employed in jobs of 
equivalent value to men? Some of these problems will be resolved by 
single status appeals but the risk associated with the worst case scenario 
for employers is significant. 
 
30. Again, these risks are additional to those listed above. This issue has 
received no attention from either the Finance Committee or Audit Scotland. 
 
Scrutiny and Audit 
31. With the notable exception of the Finance Committee inquiry into the 
expenditure generated in phase one, none of these issues has been 
formally analysed by those charged with monitoring public sector spending. 
By overlooking equal pay risks in the period 1999 to 2006 the auditing and 
regulatory community failed to pick up the greatest destabilising force to hit 
local authority finance.  
 
32. Having missed the financial implications of the first phase of equal pay it 
would be reasonable to expect that Audit Scotland and the Scottish 
Government would take steps to assess the extent of any ongoing risk. 
However, Audit Scotland has recently completed its first round of Best 
Value Reviews and the individual reports show that the scrutiny of council 
spending is cursory with auditors routinely accepting superficial reports of 
steady progress on single status and equal pay.  
 

 



 

The Position of Local Authorities 
33. Clearly UNISON cannot comment on the position held by individual 
councils or the stance of CoSLA. However, it seems fairly clear that it is 
widely acknowledged that local authorities face an unprecedented 
challenge in eradicating pay inequalities.  
 
34. In a heavily segmented and segregated labour market it is unusual to 
have the diverse range of traditionally male and female occupations located 
in the same employment. This significantly increases the risk faced by local 
authorities as women and men can shop around for equal pay comparators 
in way that is impossible in, for example Higher Education or at SEPA. Yet, 
while other public services funded by the Scottish Government have 
received significant additional funds to assist in the delivery of equal pay, 
local government is under continual pressure to find overall efficiency 
savings from staff costs at a time when employment related costs are 
under unprecedented pressure. 
 
35. Local authorities need additional support in a number of ways to assist 
in the delivery of equal pay and these needs ought to be reflected in the 
consideration of the Scottish budget. 
 
Conclusions 
36. We opened this paper with three basic observations. 
Failure to have due regard to promote equality. 
37. As the Finance Committee noted equal pay is the greatest destabilising 
force to hit local government finance. There is clear evidence to suggest 
that the financial instability associated with equal pay will continue for some 
time to come. The ability of councils to resolve equal pay issues 
appropriately depends to a large extent on the financial constraints within 
which they are required to operate.  
 
Absence of an equality impact assessment 
38. There is a specific duty on Government to conduct equality impact 
assessments on any relevant policy or measure they propose to adopt. An 
adequate impact assessment would highlight that the costs of pay 
inequality require specific attention during the budget setting process. The 
absence of an impact assessment appears to have led the Government to 
a position where no account has been taken of the continuing instability 
associated with pay inequality. 
 
Failure of public sector auditing 
39. It could be said that to miss the financial risk associated with phase one 
of equal pay was unfortunate. If so, what is to be said about the ongoing 
failure of auditors to engage with additional, significant, long term risks?  
 
40. Under the Local Government Scotland Act 2003 and associated 
ministerial guidance it is the responsibility of Audit Scotland to report on 
progress towards Best Value which expressly includes progress towards 
pay equality between women and men. Yet there is nothing in the work of 

 



 

Audit Scotland which records the risks associated with phases one to five 
in the equal pay problem.  
 
41. Audit Scotland clearly focuses its attention and resources on local 
authority spending. However, in preparing the Scottish budget, the 
Government and the Parliament rely on Audit Scotland to report on 
financial risks derived from all sources including structural pay inequality. 
The gender equality duty applies to this aspect of the work of Audit 
Scotland and it is questionable whether that obligation is being met.   
 
42. If the Scottish Government is to budget for the future in a way that has 
due regard for pay equality it is essential that it has reliable information on 
the current equal pay position. The lack of robust reporting from Audit 
Scotland combined with the apparent absence of equality impact 
assessments within the budget process leave the Government exposed to 
the accusation that 2008/09 is in breach of the Gender Equality Duty. 
 
 
Peter Hunter 
UNISON Scotland 
September 2008  
 

 


