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22 November 2010 
 
Dear Ross, 
 

End of Life Assistance (Scotland) Bill Stage 1 Report 
 
I write in advance of the Stage 1 debate due to take place on 25 November 2010 to 
set out my response to the Committee’s Stage 1 report on my End of Life Assistance 
(Scotland) Bill in order to assist members in their deliberations.   
 
At the outset I acknowledge the diligence of the Committee in the breadth of its 
inquiry and acknowledge the wide range of witnesses from whom evidence was 
taken covering experts in various fields, practitioners in a range of disciplines as well 
as those with experience of similar types of legislation in other jurisdictions.     
 
I refer to the Committee’s specific conclusions and recommendations as set out in 
paragraph 256 of its report.   
 
Ambiguity of Scots Law 
I agree that there is no lack of clarity in relation to current Scots law in this area. The 
Solicitor General made it clear that there is no uncertainty around this area of law 
and indicated that prosecution in the public interest could be anticipated whenever 
the charge was homicide.  That could thus apply to those who assist others to end 
their lives, including potentially those who aid and abet in any way journeys to, for 
example, Dignitas in Switzerland.  The clarity my Bill provides is a certainty that 
prosecution could not follow should the procedures set out be followed.  
 
Autonomy 
My Bill sets out to extend existing rights to refuse treatment by adding a right to seek 
end of life assistance.  I accept that there must be limits to individual autonomy and 
have emphasised that no one can be compelled to use or participate in the 
procedures set out under the terms of the Bill. I was interested to note the 
Committee’s majority conclusion that society prevails over individuals in this matter 
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while a different approach appears to be taken in relation to other end of life 
decisions, such as the refusal by a competent adult to receive life-prolonging or life-
saving treatment.  
 
Dignity 
Regarding the points made at paragraphs 94 and note the comments in paragraph 
95 of the report I would simply observe that the notion of dignity is subjective not 
objective.  But it is not a central concept in the Bill being used solely as an aim in 
relation to the manner of death at the end of life. 
 
Capacity of applicants 
I am grateful to the Committee for agreeing that my approach to the assessment of 
mental competence of the requesting persons is justified and appropriate. The 
Committee will have noted that the approach underpins the protections provided by 
the Bill. 
 
Undue influence 
I note that the Committee’s conclusions in relation to the assessment of undue 
influence is  based on an incomplete understanding of the number of occasions and 
different individuals who are required to give an opinion. The Bill provides that undue 
influence must be considered on 9 separate occasions including the involvement of a 
minimum of 4 separate independent persons.  Similar concerns are not unique to 
this Bill and arise in relation to other end of life decisions without the rigorous 
checking requirements my Bill would require. 
 
Intolerable Test 
I agree with the Committee that the intolerable test is subjective. This is confirmed in 
paragraph 139 of the Committee’s report which quotes the Bill’s Explanatory Notes.  
 
Terminal illness 
The Committee is concerned to ensure certainty around life expectancy towards the 
end of life. This is recognised by the General Medical Council who have produced 
guidelines and, as the Committee notes, the evidence is that doctors are five times 
more likely to overestimate rather than underestimate life expectancy.  Given the 
Committee’s views it would have been helpful had it given some guidance on 
whether an approach based on life expectancy is appropriate and how this issue 
might be addressed. 
 
Inability to live independently 
I note the issues raised around the inability to live independently. Sections 7(1)(b) 
and 9(2)(b) require all feasible alternatives to be discussed with both the designated 
practitioner and the psychiatrist and would apply in these circumstances.  
 
Qualifications and experience of medical practitioners  
The Committee correctly observes competence issues around regulating medical 
practitioners which prevent the setting of any minimum qualifications and experience 
levels.  However, the Committee’s report also quotes the opinion of Adrian Ward 
from the Law Society of Scotland at paragraph 229 that certain matters are best left 
to professional regulation. It is in professional regulation of the medical professions 
that the detail of current restrictions as to qualification and experience are to be 
found. 
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28 day limit 
I have great sympathy with the views of the Committee and its witnesses who 
expressed concern regarding the 28-day limit and who cited the evidence from 
Oregon that a number of persons find some relief from having the means to end their 
life available to use as required.  This aspect of the Bill links to ensuring that the 
requesting person meets the Bill’s eligibility criteria and, importantly, retains mental 
capacity at the point of receiving assistance under the terms of my Bill.  It would 
have been helpful had the Committee given some indication of their views as to how 
these competing protections should be balanced and an indication of the weight 
each should be given. 
 
Conscience Clause 
A significant amount of evidence was received around how the medical profession is 
regulated and what would happen in terms of the preparation of guidance in this area 
should the Bill be passed.  While some members of the medical profession would 
have preferred a conscience clause, the GMC confirmed that it would provide 
guidance to support members of the medical profession should the Bill become law.  
As the Committee notes, the Scottish Parliament may not have the power to include 
a specific conscience clause in relation to health professionals and the drafting of the 
Bill seeks to achieve a similar end. 
 
Inequalities 
The Bill does not set out to discriminate against any group.  Some people believe 
that the Bill has a negative effect on their equality.  Equally others with similar 
incapacities hold the opposite view as their evidence made plain.     
 
The effect on remote communities is acknowledged but is no different to that which 
can apply under most legislation and this is clearly a wider equalities problem than a 
member’s bill can resolve. 
 
Numbers 
I accept that concerns were raised in the Committee regarding the numbers who 
might seek to exercise rights given by the Bill.  These concerns were further 
addressed in my letter to the Committee of 7 October 2010, an extract from which I 
annex.   
 
I am not aware of any requirement under Standing Orders that requires sophisticated 
modelling as described and note that such an approach is only exceptionally 
undertaken for large expensive Government Bills. 
 

 

Yours sincerely 
 
 
 
 
 
Margo MacDonald MSP 
Member in Charge 
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Annexe A 
 
Extract from letter of 7 October 2010 from Margo MacDonald MSP to the 
Convener of the End of Life Assistance (Scotland) Bill Committee 
 
 
Projected number of deaths in Scotland based on Netherlands figures. 
 
The 1000 figure quoted in the Committee session on 5 October would appear to 
have its genesis in the SPICe briefing on the End of Life Assistance (Scotland) Bill 
dated 2 September 2010.    On pages 48 – 49 there is discussion of the Financial 
Memorandum to the Bill.  The briefing acknowledges the methodology used to 
calculate the figure produced in my Memorandum and updates that to include 2009 
material not available at the time the Bill was introduced.  As a consequence the 
SPICe briefing estimates based on the Oregon figures the number of deaths in 
Scotland may be around 59 per annum. 
 
The briefing then continues to consider a comparison with the Netherlands and 
refers to numbers of deaths reported in 2005 in the Netherlands as a result of 
Physician Assisted Suicide or Euthanasia.  This figure is used to produce a total of 
958, 1003 or 969 deaths in Scotland depending upon which years death rate in 
Scotland is utilised.   
 
The SPICe briefing helpfully sets out background to the various studies in the 
Netherlands and provides figures drawn from studies commissioned by the Dutch 
Government for the years 1995, 2001 and 2005.  In addition figures are provided 
from the 1991 Remmelink study which preceded changes in Dutch law.  Based on a 
limited sample of deaths and utilising questionnaires sent to attending physicians 
estimates of numbers are provided in Table 1.  Table 2 extrapolates that information 
to provide total estimated numbers for 2001 and 2005.  It is these extrapolated 
figures which are used to form the basis of the number of deaths in Scotland. 
 
As the SPICe briefing acknowledges these are “crude figures”.  There are a 
significant number of assumptions made to reach them.  They are:- 
 

 Based on extrapolated Netherlands figures from a limited survey; 

 They ignore differences in Palliative Care available in each country, it is noticeable 
that palliative care has grown in the Netherlands since legalisation but they continue 
to lag well behind the United Kingdom in the latest survey conducted by the 
Economic Intelligence Unit; 

 In the Netherlands advance directives and living wills can be used to ascertain a 
patient’s wishes;   

 They compare 2005 Netherlands data with 2009/10 data in Scotland; 

 The numbers reported in the various surveys are shown as falling in the Netherlands 
however the figures used are 5 years out of date;  

 Differences in the law in the Netherlands and that proposed in my Bill which would 
restrict applicability are not considered; 

 The figures for the Netherlands include deaths which could be attributed to “double 
effect” medication. 

 
By comparison the figures from Oregon are taken from recent data.  While it is 
impossible to accurately identify what the usage might be in Scotland should my Bill 
become law the figures produced by me subject to the margin of uncertainty set out 
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in paragraphs 90 and 91 of the Financial Memorandum are as robust as it is possible 
to produce.  They are based on full current data from another jurisdiction as opposed 
to extrapolation from a dated and limited survey.   
 


