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AUDIT COMMITTEE 

 
AGENDA 

 
3rd Meeting, 2008 (Session 3) 

 
6 February 2008 

 
The Committee will meet at 9.30 am in Committee Room 6.   
 
1. Decision on taking business in private: The Committee will consider whether 

to take agenda items 6, 7 and 8 in private.  

2. Police call management: The Committee will take evidence on the Auditor 
General for Scotland’s report entitled “Police call management, an initial review”. 
(AGS/2007/8) from — 

Robert Gordon CB, Director-General Justice and  Communities, Linda 
Rosborough, Deputy Director of Transformational Technologies, Stephen 
Woodhouse, Head of Police Funding, Performance and Efficiency, Scottish 
Government.

3. Review of free personal and nursing care: The Committee will receive a 
briefing from the Auditor General for Scotland on his report entitled “A review of 
free personal and nursing care”. (AGS/2008/1). 

4. Section 22 Report: The Committee will consider a response from the 
Accountable Officer on the Auditor General for Scotland’s Section 22 report 
entitled “2006/2007 Audit of the Mental Health Tribunal for Scotland 
Administration”. 

5. Overseas staff in the NHS, pre-employment checks: The Committee will 
consider a response from the Accountable Officer on the Auditor General for 
Scotland’s report entitled “Overseas staff in the NHS, pre-employment checks”. 
(AGS/2007/9) 

6. Consideration of evidence: The Committee will consider the evidence taken at 
agenda item 2.  

7. Consideration of approach: The Committee will consider its approach to the 
Auditor General for Scotland’s report entitled “A review of free personal and 
nursing care”. (AGS/2008/1). 

8. Consideration of evidence: The Committee will consider the evidence taken at 
the Audit Committee meeting on 23 January 2008 on the Auditor General for 
Scotland’s report entitled “Dealing with offending by young people”.  

9. Section 22 Report on Western Isles Health Board (in private): The 
Committee will consider correspondence received from the Chief Executive of 
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NHS Western Isles and the Accountable Officer and consider the next steps in 
the inquiry. 

 
 

Tracey Reilly                    
Clerk to the Audit Committee, Room T3.60   
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Agenda Item 2 
 
Letter to Robert Gordon from the Audit Committee 
 
Letter to the Audit Committee from Robert Gordon  
 
Private Briefing Paper from Audit Scotland  
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AGS report “A review of free personal and nursing care”. 
(AGS/2008/1)
 
Cover note from AGS 
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Letter to Kevin Woods from the Audit Committee 
 
Letter to the Audit Committee from Kevin Woods 
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Letter to Kevin Woods from the Audit Committee 
 
Letter to the Audit Committee from Kevin Woods 
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Letter to John Turner, Chief Executive NHS Western Isles from 
the Audit Committee (Please note response due Monday 4 February)  
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Audit Committee 
Convener: Hugh Henry MSP 

 
 
Mr Robert Gordon CB 
Director-General 
Justice & Communities 
The Scottish Government 
St Andrews House 
Edinburgh 
EH1 3DG 
 

c/- Room T3.60
The Scottish Parliament

EDINBURGH
EH99 1SP

Direct Tel: (0131) 348 5236
(RNID Typetalk calls welcome)

Fax: (0131) 348 5252
(Central) Textphone: (18001131) 348 5236

audit.committee@scottish.parliament.uk

1 November 2007
 
Dear Mr Gordon, 
 
AGS REPORT – POLICE CALL MANAGEMENT 
At its meeting on the 24 October 2007, the Audit Committee considered the joint 
Auditor General for Scotland and Accounts Commission report entitled “Police call 
management (AGS/2007/08)”. An extract from the official report of that meeting is 
attached for information. 
 
The Committee noted the report and agreed to write to you as the Accountable 
Officer to ascertain how the recommendations set out in the report will be taken 
forward. The Committee raised a number of concerns regarding the use of the 999 
number for non-emergency calls, the provision of feedback to callers and the 
provision of information to attending officers.  The Committee also highlighted 
underlying issues in relation to the accountability framework for police services in 
Scotland.  The Committee is specifically interested in the following points: 
 
The Report highlights the fact that a large number of 999 calls do not relate to true 
emergency situations.   The Committee therefore wishes to know: 

• Is the Scottish Government doing any work to coordinate the use of 
alternative numbers for non-emergency situations?   

• Has the Scottish Government considered the cost and resulting 
accessibility implications to members of the public using mobile phones 
to access any alternative number, especially those numbers starting 
with 0845 or 0870? 

• Has the Scottish Government compiled estimates of the cost to forces 
and to central government of using alternative numbers? 

• What plans does the Scottish Government have to ensure the public 
are aware of what numbers they should call? 

 
 

 
 
   

http://www.audit-scotland.gov.uk/docs/central/2007/nr_070927_police_call_management.pdf
http://www.audit-scotland.gov.uk/docs/central/2007/nr_070927_police_call_management.pdf
mailto:audit.committee@scottish.parliament.uk
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• What work is being done to ensure that police services link effectively 
with other emergency services in relation to management of 999 calls, 
to ensure effective use of public expenditure across these services? 

 
Members also highlighted a number of concerns regarding response times by 
officers attending incidents. The Committee understands that the new Airwave 
technology now allows information on response times to be routinely collected.  Will 
this information be included in the performance management framework? The 
Committee also notes that while callers are often happy with how the police handle 
their calls, they are less satisfied with how the police keep them informed about the 
issue they had call about.  The Committee is keen to see the provision of feedback 
to callers developed further, along with the training of call-handlers so that they can 
elicit all relevant information from callers and pass it on to attending officers.  
 
Members noted the report’s finding that a lack of national strategy for the new call 
management arrangements has resulted in forces developing their own policies, 
structures and systems for managing calls. This makes it difficult to draw a national 
picture of forces’ call management performance.  The Committee therefore seeks 
your views on: 

• How you intend to ensure greater consistency across the country in 
how police forces’ manage calls from the public ; 

• What action needs to be taken at a national level to ensure accurate 
performance reporting across the forces;  

• What action the Scottish Government is taking to ensure progress is 
being made to reduce variation between the different systems, that 
there is sufficient back-up when one area is overstretched and when it 
is expected that these systems will eventually converge; and 

• How the Scottish Government will ensure that the new systems are 
operating efficiently and delivering the anticipated benefits. 

 
The report outlines the complex accountability and decision-making framework that 
exists under the current tripartite arrangements and the fact that there was limited 
involvement by police authorities and the (then) Scottish Executive in planning the 
new call management arrangements.  The Committee therefore seeks your views as 
to whether the current accountability structures enable local communities, boards 
and police authorities to play a full part in decision-making and allow for effective 
scrutiny of decisions taken by forces.  In particular, the committee seeks your views 
on whether the structures allow both boards and the Scottish Government to 
properly review the effectiveness of police systems and ensure that value for money 
is achieved both on a regional and national basis.  The Committee would also 
welcome your views what you believe the role of ACPOS should be in relation to 
policy decisions on police services.  
 
The Committee would also be grateful for information on how the Scottish 
Government intends to clarify which policing decisions require a national strategic 
approach and which decisions are best left for police boards or authorities to take on 
an individual basis.  
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I should be grateful to receive a response to this letter by the close of Tuesday 27 
November 2007. Please ensure that your response is copied to the clerk of the 
Committee at audit.committee@scottish.parliament.uk.  
 
Yours sincerely 
 
 
 
 
 

 
Hugh Henry MSP 
Convener 
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SCOTTISH PARLIAMENT AUDIT COMMITTEE 
 
WEDNESDAY 6 FEBRUARY 2008 
 
REPORT BY AUDITOR GENERAL FOR SCOTLAND 
 
A REVIEW OF FREE PERSONAL AND NURSING CARE 
 
 
1. A review of free personal and nursing care was published jointly by the Auditor General 

and the Accounts Commission on 1 February 2008. 
 
2. The report scrutinises the implementation of the free personal and nursing care policy, 

and addresses the following specific objectives: 
 

• to evaluate the robustness of financial planning, monitoring and reporting 
arrangements for free personal and nursing care at both a national and local level 

 
• to examine the current costs and funding allocations for free personal and nursing 

care across councils in Scotland 
 

• to identify the financial impact of free personal and nursing care on older people, the 
Scottish Government and councils. 

 
3. The key messages outlined in the report are: 
 

• Scottish Ministers set the Scottish Executive challenging timescales for developing 
the policy but it achieved its deadline. Councils were successful in putting in place 
systems to implement and deliver the policy from 1 July 2002. Free personal and 
nursing care was introduced at a time of significant change and developments in 
health and social care. This, combined with a lack of intended outcome measures, 
makes it difficult to evaluate the impact of the policy in isolation from other changes.  

 
• Ambiguities in both the legislation and guidance, together with an inconsistency 

between the two around charging for food preparation, have led to different 
interpretations by councils. This has led to variation across Scotland in how the policy 
has been implemented.  

 
• The financial memorandum set out in the Community Care and Health (Scotland) Act 

2002 does not provide a robust and comprehensive assessment of the financial 
implications and risks of introducing free personal and nursing care. The initial cost 
estimates were difficult to make because of the limited information available at that 
time, particularly regarding personal care delivered at home. Monitoring the financial 
impact of the policy has been limited and central government has not updated the 
longer-term cost projections for free personal and nursing care since 2001. 

 
• We estimate the total cost of free personal and nursing care for the first four years 

was about £1.8 billion. Councils would have spent around £1.2 billion of this even if 
the policy had not been introduced. We estimate there has been a growing shortfall in 
central funding for free personal and nursing care. It is likely that demand for free 
personal and nursing care will continue to grow with the projected increase in the 
older population and this will have implications for the future costs of the policy.  

 
• Councils are using a variety of approaches to manage demand for free personal and 

nursing care. Differences in the use of waiting lists and eligibility criteria mean that 
older people may receive different levels of service depending on where they live. 
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Older people in focus groups were unclear about what free personal care means in 
practice. 
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Audit Committee 
Convener: Hugh Henry MSP 

 
 
Dr Kevin Woods 
Director General Health and Wellbeing 
Scottish Government 
Floor 1E.10A 
St Andrew’s House 
Regent Road 
Edinburgh 
EH1 3DG  

Room T.360
The Scottish Parliament

EDINBURGH
EH99 1SP

Tel: (0131) 348 5236
(RNID Typetalk calls welcome)

Fax: (0131) 348 5252
(Central) Textphone: (0131) 348 5415

audit.committee@scottish.parliament.uk

 29 November 2007
 
Dear Dr Woods,  
 
SECTION 22 REPORT “THE 2006/07 AUDIT OF THE MENTAL HEALTH 
TRIBUNAL FOR SCOTLAND ADMINISTRATION” 
 
At its meeting on the 21 November 2007, the Audit Committee considered the 
Auditor General for Scotland’s Section 22 report on “The 2006/07 Audit of the Mental 
Health Tribunal for Scotland Administration”.  
 
The Committee agreed to write to you as the Accountable Officer of the sponsoring 
directorate to seek your response to this report. The Committee would be grateful for 
explanation as to why the MHTSA has not put in place improved governance 
arrangements for the agency in 2006-07, especially in the light of Audit Scotland 
highlighting significant gaps in the agency’s governance arrangements and making 
recommendations for improvements in its report for 2005-06.   
 
The Committee is particularly concerned with the following aspects of MHTSA 
governance arrangements:  
 

• The failure to put in place a framework document setting out the 
responsibilities and accountabilities of the agency;  

 
• The auditor’s comment on the urgent need to strengthen financial 

management in the agency;  
 

• The absence of a formal board being in place during 2006-07 to direct and 
control the agency; and  

 

mailto:audit.committee@scottish.parliament.uk
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• The absence of independent non-executive directors and an audit committee 
to provide assurance on risk management, governance and internal control. 

 
The Committee understands that the relevant parties have agreed an action plan to 
respond to theses findings. The Committee wishes to establish what progress has 
been made towards meeting these commitments since the Section 22 Report was 
completed. The Committee would be grateful for an update on whether:  

• the framework document for the Agency was agreed as final by 30 September 
2007,  

 
• a review of options for recruiting additional financial expertise was completed 

by 30 September 2007;  
 
• The MHTSA will have Board in place by 31 December 2007 and an Audit 

committee established by 31 January 2008. 
 
I would be grateful for a response by the close of 9 January 2008. Please do let me 
know if this time frame presents you with any difficulties.  
 
Should you require any further information please do not hesitate to contact the 
Clerk, Tracey Reilly on 0131 348 5236 or by email at 
audit.committee@scottish.parliament.uk. 
 
I am copying this letter to Chief Executive of MHTSA, Patricia Lewis along with 
Nicola Sturgeon MSP, the Cabinet Secretary for Health and Wellbeing for 
information.  
 
Yours sincerely 
 
 
 
Hugh Henry MSP 
Convener 
 
CC: Nicola Sturgeon MSP, Cabinet Secretary Health and Wellbeing 
        Patricia Lewis, Chief Executive MHTSA  
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Director-General Health and Chief Executive NHS Scotland 
Dr Kevin W oods 

 
 
T: 0131-244 2410  F: 0131-244 2162 
E: dghealth@ scotland.gsi.gov.uk 
 
 

abcdefghijklmnopqrstu
Hugh Henry MSP 
Convener 
Audit Committee 
Room T.360 
The Scottish Parliament 
Edinburgh 
EH99 1SP 
 

___ 
 
 
 20 December 2007 
 
 
 
 
SECTION 22 REPORT “THE 2006/07 AUDIT OF THE MENTAL HEALTH TRIBUNAL FOR 
SCOTLAND ADMINISTRATION” 
 
Thank you for your letter of 29 November following the Audit Committee’s consideration of 
the Auditor General’s Section 22 report on the 2006/07 Audit of the Mental Health Tribunal 
for Scotland Administration (MHTSA). 
 
You asked for a response to the Auditor General’s report and noted, in particular, the Audit 
Committee’s concern with four aspects of the MHTSA’s governance arrangements. 
 

• The failure to put in place a framework document setting out the responsibilities and 
accountabilities of the agency; 

 
• The auditor’s comment on the urgent need to strengthen financial management in the 

agency; 
 
• The absence of a formal board being in place during 2006-07 to direct and control the 

agency; and 
 
• The absence of independent non-executive directors and an audit committee to 

provide assurance on risk management, governance and internal control. 
 
As the Auditor General reported to the Committee on 21 November, the MHTSA and its 
auditor (Audit Scotland) agreed an action plan to give effect to a number of agreed 
improvements in governance arising from the 2006/07 audit, with the aim of completing the 
improvements by January 2008.  Those agreed improvements cover the four areas referred 
to in your letter of 29 November and set out above. 
 
With regards to the framework document, this has been under development for some 
considerable time.  It was deemed important that the framework document related not only to 

St Andrew ’s House, Regent Road, Edinburgh  EH1 3DG 
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the MHTSA but also to the Mental Health Tribunal.  The rationale behind this thinking is that 
the Mental Health (Care and Treatment) (Scotland) Act 2003 specifies in Schedule 2, Part 2 
that the President of the Tribunal shall secure that the functions of the Tribunal are 
discharged efficiently and effectively.  Since it is the discharge of those functions that drives 
the large majority of the expenditure of the MHTSA, the framework document needs to be 
clear about the extent to which this legal obligation for efficiency and effectiveness is 
delegated by the Tribunal President and how this impacts on the governance arrangements 
for the MHTSA.  Although this has taken longer than we would have wished.  I am able to 
advise that a framework document has now been agreed by all parties and approved by 
Scottish Ministers.  A copy is attached for the Committee’s information.  In relation to the 
Auditor’s comment on the urgent need to strengthen the financial management capacity in 
the Agency, I can confirm the MHTSA has contracted to secure a professionally qualified 
financial manager with considerable public sector experience at a senior level. 
 
The Auditor General’s report also highlighted that no formal Board was in place.  In part, the 
delay in putting the Board in place arises from the delay in agreeing the framework 
document.  It will be important that the Board of the MHTSA has the ability to support not 
only the MHTSA Chief Executive but also the Tribunal President (in the light of the efficient 
and effectiveness obligation referred to above).  The remit for a Board has now been agreed 
and I attach a copy for the Committee’s information.  Advertisements for non-executive 
members of the MHTSA Board will be placed during the course of this week and we expect 
the Board and the associated Audit Committee to be up and running by February 2008. 
 
I trust that this provides you with assurance that the actions agreed with Audit Scotland have 
now been put in place.  I should be happy to provide any further information that the 
Committee would find helpful. 
 
 
 
 
 
 
 
 
KEVIN WOODS 
 

St Andrew ’s House, Regent Road, Edinburgh  EH1 3DG 
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Mental Health Tribunal for Scotland; Framework Document 
 
 
Introduction 
 
The Mental Health Tribunal for Scotland (hereinafter referred to as “ The Tribunal” acts under the 
authority of the Mental Health (Care and Treatment) (Scotland) Act 2003, (hereinafter referred to 
as “The Act”) and within a framework of rules of procedure and regulations made by Ministers 
and Parliament,(hereinafter referred to as “The Rules”).  The purpose of the Tribunal is to 
consider applications in relation to the compulsory care and treatment of people with mental 
disorder.  
 
Definitions 
 
1. The Mental Health Tribunal for Scotland: 
1.1 The Tribunal is a public body consisting of the Tribunal President, the members of the 
Tribunal and the staff of the Tribunal. 
 
1.2 Scottish Ministers: 
‘Scottish Ministers’ is the collective term for the First Minister and his Ministers in the Scottish 
Government.  The Minister for Public Health is the Minister responsible for mental health policy. 
 
1.3 Scottish Government: 
The Scottish Government, in this document, is the term used for the administration which 
supports Scottish Ministers. 
 
1.4 Scottish Government Health Directorates (SGHD): 
The Scottish Government Health Directorates are the Directorates within the Scottish Government 
which provide support to the Cabinet Secretary for Health and Wellbeing and the Minister for 
Public Health. 
 
1.5 The Executive Agency: 
The Executive Agency is a body to which the Scottish Ministers have delegated certain of their 
powers under the Act (see paragraph 6 of this document for details).   The Agency is funded by 
Scottish Ministers from the Health Budget through SGHD.  It is led by a Chief Executive 
appointed by the Scottish Government. 
 
 
 
 
1.6  The Tribunal’s Staff: 
The Tribunal’s staff are those staff appointed by the Scottish Government to support the 
organisation and administration of the Tribunal and to enable the delegated functions referred to 
in paragraph 1.5 above to be carried out. 
 
 
1.7 The Act: 
References to the Mental Health (Care and Treatment) (Scotland) Act 2003 include the Act and its 
associated secondary legislation, and in particular the Mental Health Tribunal (Practice and 
Procedure) (No 2) Rules (SSI 2005/519) as amended by the Mental Health Tribunal for Scotland 

F150535 1
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(Practice and Procedure) (No. 2) Amendment Rules 2006 (SSI 2006/171) and the Mental Health 
Tribunal for Scotland (Delegation of President’s Functions Regulations) (SSI 2004/373) 
 
2. Purpose and scope of the Framework Document 
 
2.1 The purpose of this document is to promote effective working between the Scottish Ministers 
supported by the SGHD, the Tribunal and the Executive Agency.  This document sets out the 
understanding of the parties of the collective operational arrangements which have been agreed 
for the purpose of securing that the functions of the President and the Scottish Ministers are 
discharged with proper regard to their statutory obligations, particularly in relation to corporate 
governance, financial propriety and value for money.  
  
2.2 This document covers: 
 

• The legislative framework within which these organisations and bodies operate 
• Roles and responsibilities of: 

o The Tribunal President; 
o The Scottish Ministers; 
o The Scottish Government Health Directorates; 
o The Executive Agency and its Chief Executive 
 

3. Legislative Framework within which the Organisations operate  
 
3.1 The Mental Health (Care And Treatment) (Scotland) Act 2003 establishes the Mental Health 
Tribunal for Scotland and provides the powers for Scottish Ministers to make appropriate 
provision for the Tribunal, including appointing and paying members and providing 
administrative support.   
 
3.2 The 2003 Act sets out the powers of the President in relation to the organisation and 
administration of the functions of the Tribunal.  Regulations made under the 2003 Act give the 
President powers to delegate functions to members of the Tribunal or to the Tribunal’s Staff. 
   
4.  Roles and responsibilities  
 
4.1 The Tribunal President 
 
The President’s role, which is established in the Act, is to ensure that the functions of the Tribunal 
are discharged efficiently and effectively all as provided for in terms of Schedule 2 Part 1 
paragraph 3; Part 2 paragraph 7;  Part 3 paragraph 11; Part 4 paragraph 14(1) and (2), 
paragraph 15 and paragraph 16  of the Act together with Rule 73 of the Rules.  The 
Functions of the President under the 2003 Act are listed at Annex C. 
 
4.2 It is agreed that the President is accountable directly to Parliament for the performance of the 
Tribunal under the Act by the submission of an Annual Report, by being subject to scrutiny of 
Audit Scotland, and by being liable to questioning by the Health Committee. 
 
4.3 The President is responsible for ensuring that Tribunal members carry out their duties 
adequately and for ensuring they receive appropriate direction, guidance and training in relation to 
their role as Tribunal members. 
 

F150535 2
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4.4 The President shall also: 
 

• ensure any direct expenditure of the Tribunal (made under para 16 of Schedule 2) 
meets the requirements of government accounting;  

• develop and maintain links with those who access the Tribunal and provide 
information about the Tribunal and its work in an accessible form; and 

• handle any complaints in relation to the operation of Tribunal hearings  in a fair and 
open manner and in line with its published policy and timescale for dealing with such 
complaints. 

 
Delegation to the Tribunal’s Staff 
 
4.5 The Mental Health Tribunal for Scotland (Delegation of the President's Functions) Regulations 
2004 (SSI 2004/373) set out the tasks which may be delegated by the Tribunal President.   
 
4.6 Where any such tasks are delegated to the Tribunal’s Staff to carry out, the President shall 
ensure that the tasks delegated are clearly recorded and that both she and the staff understand their 
respective responsibilities.  The President will identify, and notify the Chief Executive formally in 
writing, those tasks which the President intends to delegate to the Tribunal’s Staff to carry out.  
The specific delegations which the Tribunal President makes to the Tribunal’s Staff are set at 
Annex G to this Framework Document.  
 
4.7 The President may issue guidance or directions (schedule 2 paragraph 11), in relation to any  
function which is delegated to the Tribunal Staff setting out the expectations on when and how 
such delegated functions should be carried out and requesting regular reports on whether this is 
being achieved.  This will facilitate the monitoring of the delivery of these functions.  Where a 
task or function is delegated by the Tribunal President to the Tribunal Staff it becomes the 
responsibility of the Chief Executive to ensure that it is carried out. Where the President has 
concerns that the Staff are not carrying out any or all of the delegated functions satisfactorily she 
should refer the matter to SGHDG’s Fraser Figure to address.  
 
4.8 The Tribunal President will be consulted by the Chief Executive on the Agency’s Corporate 
Plan and Business Plan. 
 
Delegation to Tribunal Members 
 
4.9   Where functions are delegated to the Tribunal Members to carry out the President shall 
ensure that the functions delegated are clearly recorded and that the President and the person to 
whom the function is delegated understand their respective responsibilities.  It is recommended 
that the President identifies and sets out formally in writing those functions which are being or 
have been delegated to Tribunal Members including any member appointed as an Interim 
President.    
 
4.10 The current delegations are set out at Annex F to this Framework Document. Any revisions 
made to these delegations will be published by way of an update to this document.  
 
Appointment of Interim President(s) 
 
4.11 Where the Tribunal President wishes a Tribunal Member to act as President in the terms of 
Schedule 2 Part 1 paragraph 3 of the Act the appointment must be carried out by Scottish 
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Ministers.  The President will offer to Scottish Ministers the name/s of persons whom she 
considers might be suitable for appointment together with proposals in relation to terms of 
appointment.  The Scottish Ministers will select the member(s) to be appointed and arrange for the 
terms of the appointment/s to be formally recorded and notified to the selected member(s).  
 
5. Scottish Ministers’ Responsibilities 
 
5.1 The Act sets out specific responsibilities for Scottish Ministers in respect of the Tribunal. 
Scottish Ministers are responsible for setting resources framework within which the Tribunal 
operates.  It is the responsibility of the Chief Executive to ensure that the Executive Agency 
delivers the outcomes expected of it in line with that framework. 
 
5.2 The powers of the Scottish Ministers in respect of the Tribunal  are provided for at Schedule 2 
Part 1, paragraphs 2, 3(1), 5(2) (4) and 6(1), Part 2 paragraphs 8(1) (2) and 9, Part 3 
paragraphs 10 and 14(3). The powers of the Scottish Ministers are listed at annex D.  
 
5.3 Scottish Ministers are responsible for reviewing the operation of the legislation and proposing 
to the Scottish Parliament any amendment considered necessary to the 2003 Act or its secondary 
legislation.  Scottish Ministers are required to consult on any proposed changes.  Scottish 
Ministers will include the Tribunal in any such consultation. 
 
5.4 Scottish Ministers will write to the Tribunal President in response to the Tribunal’s Annual 
Report. 
 
 5.5 Scottish Ministers or officials on their behalf will write to the Chief Executive ahead of 
preparation of the Annual Business Plan about the Executive Agency’s priorities for service 
development, performance targets and budget for the next financial year. 
 
5.6 Scottish Ministers will give the Chief Executive the appropriate financial freedom to manage 
the Tribunal’s allocated budget within the normal rules of the Scottish Public Finance and 
Procurement Policy Manuals. 
 
5.7 Scottish Ministers will discharge their responsibilities in the light of advice from the Director-
General Health supported by the Director of the Healthcare Policy and Strategy (and others they 
consider relevant) by: 
 

• approving this Framework document; 
• approving the Executive Agency’s Corporate and Business plans; 
• setting targets for and monitoring the performance of the Executive Agency; 
• determining the amount of public money which the Tribunal receives each year; 
• making appropriate regulations in relation to the practice and procedure of the Tribunal; 

and 
• appointing (or re-appointing) a President and sufficient Members for the Tribunal to enable 

it to discharge its functions. 
 
 
Tribunal President and Members 
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5.8 Arrangements for exercising Scottish Ministers’ responsibilities in relation to appointing and 
re-appointing the Tribunal President and Members are set out Schedule 2 para 4 of the Act and at 
Annex A to this document 
 
5.9 Scottish Ministers will seek to promote co-operation and good relations with the Tribunal 
while respecting the independence of the Tribunal in carrying out its functions as a judicial body. 
 
Ministerial Correspondence 
 
5.10 Scottish Ministers are responsible for answering questions raised by MSPs, and responding 
to debates about the Tribunal and its activities.  In the case of correspondence on issues relating to 
the discharge of the Tribunal’s functions, Scottish Ministers will normally encourage MSPs to 
write to the Tribunal direct or will pass the correspondence to the Tribunal for a substantive reply.  
The Tribunal will pass to the Scottish Government any correspondence from MSPs concerning 
matters which go beyond the performance of its statutory duties.  
 
Complaints against the Tribunal or its staff   
 
5.11 It is expected that complaints against the Tribunal will be raised directly with the Tribunal.  
Any complaints raised with Scottish Ministers will be referred to the Tribunal President for an 
appropriate response.  Where complaints received by the Scottish Ministers relate to the functions 
carried out by the Executive Agency, Ministers will seek advice from the Chief Executive. 
 
6. Executive Agency 
 
6.1 The Scottish Ministers have delegated certain of their powers in connection with the 
administration of the Tribunal under the Act to the Executive Agency.  The delegations relate to 
the effective and efficient administration of the Tribunal and include: 
 

• The provision of staff  and accommodation to the Tribunal 
• The payment of remuneration, expenses, pensions, allowances and gratuities for the 

Tribunal Staff 
• The payment of remuneration, expenses, pensions, allowances etc for each member of 

the Tribunal 
• Payment of incidental expenses of the Tribunal. 

 
The Executive Agency will be guided and overseen in its duties by an Interim Board. 

 
The Role and responsibilities of the Chief Executive 
 
6.2  The Chief Executive will ensure, that the Tribunal adheres to all requirements and procedures 
attached to its expenditure of public money.  The detailed arrangements for financial management 
will be set out in a Financial Memorandum.  
 
6.3 The Chief Executive will seek approval from Scottish Ministers for the   Executive Agency’s 
Corporate Plan and Annual Business Plan.  The current Corporate Objectives are set out at Annex 
E.  
 
6.4 The Chief Executive is accountable to the President for those functions of the President which 
have been delegated to the Tribunal Staff to carry out.  She is required to work within the Rules of 
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Procedure and in accordance with any directions and guidance issued by the President in respect 
of these functions.  
 
6.5 The Chief Executive, is accountable to Scottish Ministers for the performance and the 
financial control of the Executive Agency.  The role of the Chief Executive is to: 
 

• supply leadership and direction to the Tribunal’s Staff; 
 
• achieve performance targets set by Scottish Ministers and by the Tribunal President in 

relation to functions delegated by them respectively; 
 

• be responsible for the Tribunal ’s overall financial performance and cost-effectiveness; 
 
• provide advice to the Scottish Government on the performance of the Executive Agency; 
 
• ensure the Tribunal has procedures in place which would facilitate the efficient and 

effective management of complaints received by the Tribunal; 
 
• install and maintain in relation to the Tribunal appropriate systems of financial control, 

corporate governance and risk management; 
 
• take responsibility for those personnel management responsibilities for the Tribunal  Staff 

which are delegated by the Office of the Permanent Secretary to the Executive Agency in 
line with Scottish Government Human Resources policy and practice including 
recruitment, motivation, development of staff, promotion and maintenance of good 
employee relations, and provide personnel management and a training environment 
designed to attract and retain staff; 

 
• to act in accordance with the Civil Service Code and the precepts of the Code of Access to 

Scottish Government Information and the Freedom of Information (Scotland) Act 2002; 
 
• to act as accountable officer for the Executive Agency and to oversee the expenditure (and 

receipts) of the Tribunal Programme Expenditure for which the Director-General Health is 
the Departmental Accountable Officer; 

 
• to prepare annual and corporate business plans; 
 
• to prepare Annual Accounts of the Tribunal for Submission to Ministers which shall be 

published as part of the Tribunal Annual Report; and 
 
• ensure arrangements are in place to secure Best Value. 
 

6.6 The Chief Executive will consult the President in the preparation of the Executive Agency’s 
Corporate Plan and Annual Business Plan (and, in particular, on its plans to carry out those 
functions delegated to it by the President of the Tribunal) before submitting it for approval to the 
Scottish Ministers. 
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6.7 The Chief Executive will (after consulting as necessary with the President) provide Scottish 
Ministers with any necessary information to answer Parliamentary Questions or deal with other 
Parliamentary business in relation to the functions of the Tribunal. 
 
 6.8 The financial authority delegated by the Principle Accountable Officer (PAO) to the Chief 
Executive is attached at Annex B.  Salaries and expenses of the Tribunal Administration staff will 
be paid in accordance with arrangements for staff of the Scottish Government.   
 
6.9 The Chief Executive is responsible for managing all expenditure on behalf of the Tribunal. 
 
6.10 No incidental expenses of Tribunal members (that is, no expenses other than agreed fees, 
expenses, etc) will be met except in accordance with rules authorised by the Chief Executive or 
with the specific prior approval of the Chief Executive. 
 
 
7.  The Role of the Scottish Government Health Directorates 
 
7.1 The Director-General Health supports Scottish Ministers in their role in relation to mental 
health.  His duties in this respect include: 
 

• advising Scottish Ministers in the exercise of their responsibilities at section 4 above; 
• exercising duties and responsibilities as SGHD’s Accounting Officer for the Mental Health 

Budget from which the Tribunal is funded; and 
• ensuring the Tribunal receives the support services that the Scottish Government has 

agreed to provide. 
 
7.2 He has appointed the Director of Healthcare Policy and Strategy as the ‘Fraser Figure’ to 
exercise the first and third responsibilities listed at para  in relation to the Tribunal.  In exercising 
these functions the Director of Healthcare Policy and Strategy may require the Chief Executive to 
supply appropriate information. 
 
7.3 The Director of Healthcare Policy and Strategy (as the Fraser Figure) will act as a focal point 
within the Scottish Government for supporting and facilitating the work of the Chief Executive in 
meeting the Executive Agency’s objectives and targets.  He advises the Director-General Health 
about how the work of the Tribunal fits with wider Directorates’ policy objectives and on the level 
of resources required to support the Tribunal’s business. 
 
7.4 The Fraser Figure will formally discuss with the Chief Executive each year any policy issues 
arising in the course of preparation of the Department’s Corporate Plan.  He will offer advice 
when requested by the Chief Executive on any major policy issues arising during the year which 
are not covered in the Corporate Plan.   
 
7.5 The Mental Health Division of SGHD supports Scottish Ministers in their role in relation to 
mental health and has on-going responsibility for mental health policy including policy on mental 
health legislation.  The Mental Health Division is responsible for setting the policy direction for 
mental health services in Health Boards and local authorities, for issuing guidance and for 
monitoring performance in relation to this policy.  The Mental Health Division also participates in 
the performance management of Health Boards in relation to mental health services. 
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7.6 The Mental Health Division will include the Tribunal and its Administration in any general 
consultation on mental health policy, delivery and law and will specifically consult the Tribunal 
and Tribunal Administration if the change is likely to significantly affect the operation of the 
Tribunal.  Support for Ministers in relation to the functioning and administration of the Executive 
Agency is provided by the Mental Health Division of the Scottish Government. 
 
7.7 The SGHD undertake to keep the Tribunal informed of all relevant proposals with respect to 
changes in relevant policy or legislation which it is considering or on which it is consulted by 
other government departments. 
 
Review of Framework arrangements 
 
7.8 The Scottish Government Health Directorates will establish arrangements: 
 

• to keep under review the provisions of the Framework document and advise Scottish 
Ministers of any desired changes; 

 
• to undertake a formal review of the Framework document at least once every 3 years and 

to report on this to Scottish Ministers; and 
 
• to ensure that a Financial Management Review of the Tribunal is carried out every 5 years 

in line with Scottish Ministers’ policy on review of public bodies. 
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ANNEX A 
APPOINTMENT OF TRIBUNAL MEMBERS 
 
1. Responsibility for appointment and reappointment of the President and Members of 
the Tribunal rests with Scottish Ministers, who will be advised by the Scottish Government 
DG Health| Public Appointments Unit (DG|PAU). 
 
New Appointments 
 
2. The Tribunal Administration will advise DG|PAU annually on the expected need for 
new appointments and reappointments. 
 
3. The process of advertising, sifting applications, arranging interviews for candidates 
and seeking Minister’s approval to appointments and extensions of appointments of Tribunal 
members will be carried out by DG|PAU in consultation with Tribunal and the Mental Health 
Division. 
 
4. The DG|PAU will establish the Appointment Panel (Senior Member of Health 
Directorates and an Independent Assessor) which will sift applications, interview short-listed 
candidates and make a recommendation on successful candidates. 
 
5. The Scottish Ministers are responsible for initiating any disciplinary procedures 
considered necessary in relation to a member of the Tribunal in line with the requirements of 
the 2003 Act.  When any such matter is brought to the attention of Scottish Ministers or the 
SGHD in relation to a Tribunal Member by the Tribunal President or by any other person the 
DG|PAU will take such appropriate action as approved by Scottish Ministers to establish 
appropriate disciplinary procedures as set out at Schedule 2 Paragraph 5 of the 2003 Act  
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ANNEX B 
 

FINANCIAL AUTHORITY DELEGATION TO CHIEF EXECUTIVE 
(ACCOUNTABLE OFFICER) 
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ANNEX C 
President’s Functions 
 
5. The functions and powers in Schedule 2 of the 2003 Act which relate to the President 
are set out below:   
 
• paragraph 3(5) – where the President is absent or unable to act, the functions of the 

President may be discharged by one of the panel of legal members; 
 
• paragraph 3(6) – regulations may make provision for the delegation of any of the 

President’s functions to any member of the Tribunal or its staff; 
 
• paragraph 3(7) – regulations made under paragraph 3(6) may include provision for 

different functions of the President to be delegated to different persons for different 
areas/regions;  

 
• paragraph 4(6)(c) – a recommendation by the President to Scottish Ministers against a 

Tribunal members reappointment at the end of their current appointment;  
 
• paragraph 7(1) – the President will determine the number of Tribunals required to 

effectively carry out the Tribunals functions; 
 
• paragraph 7(2) - the President will determine the time and place where each Tribunal will 

sit; 
 
• paragraph 7(3)(a)(i) – the President may act as convener of a Tribunal constituted under 

paragraph 7(1); 
 
• paragraph 7(3)(a)(ii) – the President may select a member from the panel of legal 

members (as per paragraph 1(1)(a)) to act as the convener of a Tribunal constituted under 
paragraph 7(1); 

 
• paragraph 7(3)(b) - the President may select a member from each of the panels of medical 

members (as per paragraph 1(1)(b)) and general members (as per paragraph 1(1)(c)),  on a 
Tribunal constituted under paragraph 7(1); 

 
• paragraph 7(4)(a) [as amended by Scottish Statutory Instrument 2005/465 The Mental 

Health (Care and Treatment) (Scotland) Act 2003 (Modification of Enactments) Order 
2005] – the President may act as convener in relation to proceedings (other than 
proceedings relating solely to an application under section 255 or 256 of this Act) before 
the Tribunal in relation to a patient subject to a compulsion order and a restriction order, a 
hospital direction or a transfer for treatment direction;  

 
• paragraph 7(4)(b) - the President may select a member from the panel of shrieval 

members (as per paragraph 2) to act as a convener in relation to an application to the 
Tribunal under section 191 and 192 (restricted patient); 

  

 12



 

• paragraph 7(5) – the President will secure that the functions of the Tribunal are 
discharged efficiently and effectively (subject to the provisions of the 2003 Act, 
regulations made under section 21 and rules made under paragraph 10 of schedule 2); 

 
• paragraph 7(6) – the President may give directions and issue guidance about the 

administration of the Tribunal as appear to the President to be necessary or expedient for 
the purpose of securing that the functions of the Tribunal are discharged efficiently or 
effectively; 

 
• paragraph 8(3) and (4) – the President may request accommodation for the holding of 

hearings from a Health Board, State Hospitals Board for Scotland and a local authority; 
 
• paragraph 11 – subject to rules made under paragraph 10 of schedule 2, the President may 

give directions as to the practice and procedure to be followed by the Tribunal in relation 
to any matter; 

 
• paragraph 14(1) –  for each 12 month period the President will prepare an annual report as 

to the Tribunal’s discharge of its functions; 
 
• paragraph 14(2) – the President will submit each annual report to Scottish Ministers; 
 
• paragraph 15 – the President will provide, as specified by Scottish Ministers, to the 

Scottish Ministers or such persons as the Scottish Ministers may specify, information 
relating to the discharge of the Tribunal’s functions as the Scottish Ministers may direct; 

 
• paragraph 16(1) – the President will determine allowances and expenses payable to any 

person (other than a member of the Tribunal or a member of staff of the Tribunal) for the 
purpose of, or in connection with, the person’s attendance at hearings of the Tribunal; 

 
• paragraph 16(2) - the President will determine amounts payable to any person (other than 

a member of the Tribunal or a member of staff of the Tribunal) in connection with any 
report prepared in accordance with paragraph 10(2)(q) of Schedule 2 

 
6. Under Regulations SSI 2004/373 the President may delegate to any of the members of 
the Tribunal or its staff the functions conferred on the President by the following provisions 
in schedule 2 to the 2003 Act :- 
 
(a) paragraph 7(1) (determination of the number of tribunals to discharge the functions of the 
Tribunal); 
 
(b) paragraph 7(2) (determination of when and where the Tribunal shall sit); 
 
(c) paragraph 7(3)(a)(ii) (selection of a member of the panel mentioned in paragraph 1(1)(a) 
of schedule 2 to the 2003 Act ); 
 
(d) paragraph 7(3)(b) (selection of a member from each of the panels mentioned in paragraph 
1(1)(b) and (c) of schedule 2 to the 2003 Act ); 
 
(e) paragraph 7(4)(b) (selection from the panel mentioned in paragraph 2 of schedule 2 to the 
2003 Act ); 
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(f) paragraph 7(6) (giving of direction and issuing of guidance about the administration of the 
Tribunal); 
 
(g) paragraph 8(3) (request for accommodation for holding of hearings by the Tribunal); 
 
(h) paragraph 15 (disclosure of information); and 
 
(i) paragraph 16(1) and (2) (payment of allowances for attendance at hearings and preparation 
of reports). 
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ANNEX D 
 

POWERS OF SCOTTISH MINISTERS  
 
 
7. The powers of Scottish Ministers in respect of the Tribunal and its Administration are 
set out in the 2003 Act: 
 
7.1 Schedule 2 of the 2003 Act makes specific provision for the structure of the Tribunal 
and for the appointment and terms of office of the President and Members of the Tribunal by 
Scottish Ministers.  The 2003 Act gives Scottish Ministers powers to makes rules about the 
practice and procedure of the Tribunal.   
 
7.2 The Scottish Ministers have the power under section 21(3) of the 2003 Act of making 
regulations which make such provision in connection with the Tribunal as they consider 
appropriate.  
 
7.3 Under Schedule 2 Part 1 (paragraphs 1 to 6) Scottish Ministers are responsible for 
appointing the President and members of the Tribunal, for re-appointments and for initiating 
any disciplinary procedures considered necessary in relation to the President or a member of 
the Tribunal and for determining and paying their remuneration, expenses, pensions, etc.  
Scottish Ministers have the power to appoint a legal member to discharge the functions of the 
President if the President is absent or otherwise unable to act. 
 
7.4 Under Schedule 2 Part 1 Para 9 Scottish Ministers are responsible for setting the 
annual budget of the Tribunal and its Administration, and for setting any necessary financial 
guidelines.  
 
7.5 Under Schedule 2 Part 2 Para 8 Scottish Ministers are responsible providing and 
paying for the staff (and accommodation) for the administration of the Mental Health 
Tribunal for Scotland.   
 
7.6 Under Schedule 2 Part 3 Paragraph 10 Scottish Ministers are responsible for making 
rules as to the practice and procedure f the Tribunal. 
 
7.7 Scottish Ministers are responsible (under Part 4 para 14(c)) for laying a copy of the 
Tribunal’s Annual Report before the Scottish Parliament.   
 
7.8 Under Schedule 2 Para 15 Scottish Ministers may at any time ask the Tribunal 
President to provide to Ministers, or another party, information about the discharge of the 
Tribunal’s functions  
 
7.9 The Tribunal may pay to any person (other that a member of the Tribunal or its staff) 
 

• such allowances as the President shall determine for the purposes or in 
 connection with the person’s attendance at the Tribunal hearing; and 

• such amounts as the President may determine in connection with any report 
prepared by the person in accordance with the Tribunal Rules of Practice and 
Procedure (SSI 2005/519). 
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Annex E 

TRIBUNAL ADMINISTRATION CORPORATE OBJECTIVES 
 
The Tribunal Administration will: 

 
• Act upon the directions, guidance and delegations of the President. 
 
• Assist the President in implementing the policy objectives set out by the President.  

 
• Strive to meet its obligations in arranging and servicing hearings within the prescribed 

timescales.  Where timescales are not set by statute the Tribunal will set and monitor 
its own targets taking into account the needs of patients, named persons, professionals 
and other stakeholders. 

 
• Control its costs to meet the budget allocated by the Scottish Government in particular 

it will seek to limit the cost per hearing to an annually agreed figure and similarly 
limit the percentage of budget that is spent on non-hearing related matters.  In all its 
activities the Tribunal will seek to provide best value for money. 

 
• Keep accounting processes up to date; provide unhindered access to accounts for the 

Tribunal’s Internal Auditors; and for Audit Scotland; provide Annual Accounts to 
Scottish Ministers. 

 
• Seek to conduct all its business in a manner which promotes equality of opportunity 

for both its staff and those who come into contact with its activities.  The Tribunal 
will seek to recognise the diverse needs of its client group and its own staff and where 
appropriate adjust its operating methods to cater for everyone. 

 
• Consult regularly with a range of stake holders in order to determine their particular 

needs and mitigate any effects its policies and working practices have on them. 
 
• Make best use of information technology to deliver its work in a cost effective way.  

In particular the Tribunal will seek to move as soon as possible to the movement of 
documents by electronic means, in doing so it will control its costs and limit its 
environmental impact. 

 
• Seek to promote awareness and understanding of its activities, primarily via its 

website but also via publications aimed at specific groups and by attendance at events 
designed to raise awareness of mental health issues in Scotland. 

 
• Publish regular reports on its activities and make statistical reports available to all 

who have an interest in mental health issues in Scotland and beyond.  The Tribunal 
will encourage others to use the statistical information it has available to inform 
improvements of their own services. 

 
• Operate in a spirit of openness and make available information about its activities to 

all enquires providing individual confidentiality is not compromised. 
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• Seek to develop its own staff to assist them in providing a better service and in 
developing their careers, in doing so it will seek to gain and maintain IiP status. 

 
• In consultation with the President of the Tribunal provide training and support to 

Tribunal Members (including diversity training) to allow them to fulfil their statutory 
obligations. 

 
• Put in place corporate governance measures that will ensure that it operates in line 

with the interests of all it serves and provides a professional and cost effective service 
to the people of Scotland. 

 
• Where opportunities present themselves seek to cooperate with other Executive 

Agencies and arms of government to share with or provide services to others on a 
cost recovery basis in order to provide best value to the public purse. 
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ANNEX F 
DELEGATIONS TO TRIBUNAL MEMBERS 
 
 
None of the functions conferred on the President specified in Regulation 2 of the Mental 
Health Tribunal for Scotland (Delegation of the President’s Functions) Regulations 2004 are 
currently delegated to members 
 
The functions of the President may, if the President is absent or otherwise unable to act, be 
discharged by one of the members of the panel mentioned in paragraph 1(1)(a) of Part 1 of 
Schedule 2 to the Mental Health (Care and Treatment) (Scotland) Act 2003 appointed for that 
purpose by the Scottish Ministers. 
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ANNEX G 
 

DELEGATIONS TO TRIBUNAL ADMINISTRATION  
 
 
1. The number of Tribunals required to effectively carry out the Tribunal’s functions; 
 
2.  The time and place where each Tribunal shall sit. 
 
3. Selection of a legal member to act as a convenor of a Tribunal constituted under 
paragraph 7 (1) of Schedule 2 of the 2003 Act. 
 
4. Selection of a medical and general  member to sit on a Tribunal constituted under 
Paragraph 7 (1) of Schedule 2 of the  2003 Act. 
 
5. Selection of an office holder from paragraph 2 a) b) or c) of Schedule 2 to sit as 
sheriff convenor of a shrieval panel constituted in terms of Schedule 2 paragraph 2 of 
the 2003 Act. 
 
6. Requesting accommodation for the holding of hearings from a Health Board, State 
Hospital’s Board for Scotland and a Local Authority. 
 
7. Providing information as specified by the Scottish Ministers, to the Scottish 
Ministers or such persons as the Scottish Ministers may specify, relating to the 
discharge of the Tribunal’s functions, as the Scottish Ministers may direct. 
 
8. Payment of allowances and expenses, as determined by the President, to any person 
(other than a member of the Tribunal or a member of staff of the Tribunal) for the 
purpose of, or in connection with, the person’s attendance at  hearings of the Tribunal.   
 
9. Payment of amounts, as determined by the President, to any person (other than a 
member of the Tribunal or a member of the staff of the Tribunal) in connection with 
any report prepared in accordance with paragraph 10 (2) of Schedule 2 of the 2003 
Act.   
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The Mental Health Tribunal for Scotland  
Administration (MHTSA) 

 
Corporate Governance 
The Role of the Board 

 
1. Governance 
The MHTSA is required to have a Board of Management (the Board) comprising a 
Non-Executive Chairman, a number of Non-Executive Directors (NEDs) and senior 
management. 
 
The Board's role is to provide active support for the leadership of the MHTSA within 
a framework of prudent and effective controls that enable risks to be assessed and 
managed.  For the mutual benefit of the whole organisation, it is important that at all 
times the Members of the Board liaise with, and work closely with, the President of 
the MHTS, particularly in setting the strategic objectives and plans. 
 
2. Accountability 
The Chairman and the NEDs are expected to: 
 

• hold the Accountable Officer and the Administration’s Senior 
Management to account; 

• use their skills and experience in developing the organisation's strategic 
plans; 

• ensure the probity of the MHTSA's activities;  
• contribute to the achievement of the MHTSA's objectives;  and 
• ensure the MHTSA provides effective and efficient support to the Mental 

Health Tribunal for Scotland (MHTS) in the delivery of its services to 
patients and other service users. 

 
3. Responsibilities 
The Board is responsible for the following: 
 

• setting the strategic aims, ensuring resources are sufficient and managing 
performance; 

• adding value to the MHTSA, by directing and supervising its affairs; 
• leadership within a framework of prudent and effective control which 

enables risk to be assessed and managed; 
• setting and maintaining values. 

 
The Board has a range of responsibilities it cannot delegate, including the following: 
 

• maintaining financial stewardship, including adopting the Administration’s 
annual report and accounts; 

• determining strategy and policies and setting the strategic direction; 
• overseeing the delivery of the services which support the work of the 

MHTS;  and 
• complying with standards of governance and behaviour. 
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In fulfilling its role, the Board is expected to: 
 

• approve a formal document outlining the strategic plans for the MHTSA; 
• ensure that operational plans are prepared in line with the strategic plan; 
• ensure that it is advised of progress against strategies, plans and key 

decisions made by the Board and the impact those are making; 
• discuss which areas of the MHTSA's performance require a report to be 

presented to the Board; 
• ensure that effective arrangements are in place to manage risk; 
• approve the Standing Orders for the operation of the Board; 
• approve a Schedule of Decisions Reserved for the Board and a Scheme of 

Delegation; 
• set objectives for the Board at the start of the financial year;  and 
• review the performance of the Board at least annually. 

 
4. Meetings 
The Board may set the location, timing and frequency of meetings as required to fulfil 
its role.   
 
The Agenda for each meeting shall be set by the Chairman in discussion with the 
Chief Executive. 
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Audit Committee 
Convener: Hugh Henry MSP 

 
 
Dr Kevin Woods 
Director General Health and Wellbeing 
Scottish Government 
Floor 1E.10A 
St Andrew’s House 
Regent Road 
Edinburgh 
EH1 3DG  

Room T.360
The Scottish Parliament

EDINBURGH
EH99 1SP

Tel: (0131) 348 5236
(RNID Typetalk calls welcome)

Fax: (0131) 348 5252
(Central) Textphone: (0131) 348 5415

audit.committee@scottish.parliament.uk

 14 December 2007
 
Dear Dr Woods,  
 
AGS REPORT – OVERSEAS STAFF IN THE NHS: PRE-EMPLOYMENT CHECKS 
 
At its meeting on the 5 December 2007, the Audit Committee considered the Auditor 
General for Scotland’s report entitled “Overseas staff in the NHS – pre-employment 
checks” (AGS/2007/9) . 
 
The Committee agreed to write to you as the Accountable Officer to ascertain how 
the recommendations set out in the AGS’s report will be taken forward.  The 
Committee has a particular interest in: 

• the extent to which the revised guidance on pre-employment checks, which is 
soon to be issued, will address the issues contained in the report; 

• what actions you will take to encourage greater consistency in record-keeping 
in relation to overseas staff in the NHS;  

• what actions you will take to facilitate the more frequent use of appropriate 
criminal record checks; and  

• whether there is a case for greater use of centralised record keeping 
 
I attach an extract of the official report of the meeting for your information. I would be 
grateful for a response by close of Wednesday 23 January 2008. Please do let me 
know if this time frame presents you with any difficulties.  

 

http://www.audit-scotland.gov.uk/docs/health/2007/nr_071129_overseas_staff_nhs.pdf
http://www.audit-scotland.gov.uk/docs/health/2007/nr_071129_overseas_staff_nhs.pdf
mailto:audit.committee@scottish.parliament.uk
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Should you require any further information please do not hesitate to contact the 
Clerk, Tracey Reilly on 0131 348 5236 or by email at 
audit.committee@scottish.parliament.uk. 
 
Yours sincerely 
 
 
 
 
Hugh Henry MSP 
Convener 
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Audit Committee 
Convener: Hugh Henry MSP 

 
Mr John Turner 
Chief Executive,  
Western Isles Health Board 
37 South Beach Street 
Stornoway 
Isle of Lewis 
HS1 2BB 
 

c/- Room T 3.60
The Scottish Parliament

EDINBURGH
EH99 1SP

Direct Tel: (0131) 348 5236
(RNID Typetalk calls welcome)

Fax: (0131) 348 5252
(Central) Textphone: (0131) 348 5415

audit.committee@scottish.parliament.uk

24 January 2008
 
Dear John  
 
AUDIT COMMITTEE INQUIRY INTO AUDITOR GENERAL FOR SCOTLAND’S 
SECTION 22 REPORT “THE 2006/07 AUDIT OF THE WESTERN ISLES HEALTH 
BOARD” 
 
At its meeting on 23 January 2008, the Audit Committee discussed the evidence 
taken in Stornoway on 11 January as part of the above inquiry.  Having considered 
this evidence, the Committee agreed that it would be useful to follow up a few issues 
with witnesses before taking a decision as to what the next steps in the inquiry will 
be.  The issue that the Committee wishes to follow up with NHS Western Isles 
relates to the savings identified by you in December 2007 in connection with services 
which Western Isles residents receive on the mainland.  (These savings were 
outlined in your letter to the Committee of 4 December 2007, and discussed at 
column 275 of the Official Report of the meeting on 11 January 2008).  
 
The Committee notes that you have reviewed the financial assumptions which 
underpin these costs and reassessed the costs together with mainland boards.   The 
Committee would be most grateful if you could provide more information on which 
mainland boards have been involved in this process of reassessment, and what 
services the reassessment relates to.  In addition, the Committee would welcome 
any further information that you can provide on how these cost reductions came 
about, why they were identified at this stage in the financial year and whether the 
savings are recurring or non-recurring.  Finally, if the savings are non-recurring, do 
you see any potential for these to become recurring in the future?  
 
I would be grateful if you could provide a response to this letter by Monday 4 
February 2008.  I apologise for this short timescale but would very much like the 
Committee to have a response when it considers the next steps in its inquiry at its 

 

mailto:audit.committee@scottish.parliament.uk
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meeting on 6 February.  Please send your response to the email and hard copy 
addresses listed above.   
 
I attach a link to the Official Report of the meeting for your information: 
 
The Scottish Parliament - Audit Committee Official Report
 
Should you require any further information please do not hesitate to contact the 
Clerk, Tracey Reilly on 0131 348 5390 or by email at 
audit.committee@scottish.parliament.uk. 
 
 
Yours sincerely 
 
 
 
 
 
Hugh Henry MSP 
Convener 
 

 

http://www.scottish.parliament.uk/s3/committees/audit/or-08/au08-0102.htm#Col233
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Audit Committee 
Convener: Hugh Henry MSP 

 
Dr Kevin Woods 
Director General Health and Wellbeing 
Scottish Government 
Floor 1E.10A 
St Andrew’s House 
Regent Road 
Edinburgh 
EH1 3DG 

c/- Room T 3.60
The Scottish Parliament

EDINBURGH
EH99 1SP

Direct Tel: (0131) 348 5236
(RNID Typetalk calls welcome)

Fax: (0131) 348 5252
(Central) Textphone: (0131) 348 5415

audit.committee@scottish.parliament.uk

24 January 2008
 
Dear Dr Woods  
 
AUDIT COMMITTEE INQUIRY INTO AUDITOR GENERAL FOR SCOTLAND’S 
SECTION 22 REPORT “THE 2006/07 AUDIT OF THE WESTERN ISLES HEALTH 
BOARD” 
 
At its meeting on 23 January 2008, the Audit Committee discussed the evidence 
taken in Stornoway on 11 January as part of the above inquiry.  Having considered 
this evidence, and the supplementary evidence you supplied in writing, the 
Committee agreed that it would be useful to follow up a number of issues with you 
before taking a decision as to what the next steps in the inquiry will be.  
 
The issues that the Committee wishes to follow up revolve around the financial 
recovery plan, the monitoring of the Board’s financial situation and the reliance by 
the Board on non-recurring savings to achieve an in-year break even position.  
 
The Financial Recovery Plan 
 
During evidence, you stated that “We have required the board to submit viable 
financial recovery plans”. (Col 282)  The Committee also noted the evidence of John 
Turner that “although the (2006/07) financial recovery plan went through the board’s 
processes, it was not formally signed off by the Scottish Government health 
department.” (Col 266). The Committee would therefore be grateful for further 
information from you in relation to the health directorate’s consideration of the NHS 
Western Isles financial recovery plan.  
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1. Why was the 2006/07 NHS Western Isles Financial Recovery Plan never 
signed off?  

 
2. How did the Scottish Government scrutinise and assess the draft 

recovery plan? 
 
3. What information was supplied to the NHS Western Isles in relation to 

the decision not to sign the plan off?  
 
4. Did the Scottish Government request that a revised plan be submitted? 
 
5. Has the 2007/08 Financial Recovery Plan for NHS Western Isles been 

signed off? 
 
The Monitoring of the Board’s Financial Situation 
 
During evidence you outlined how the Scottish Government assesses a board’s 
financial position in general terms and stated that the same approach was adopted in 
relation to NHS Western Isles. (Col 282). The Committee noted your evidence that, 
following the first two S22 reports on WIHB,  the Government had been “…very 
proactive in our relationship with boards over these things. We have a protocol … 
We generally ask for a recovery plan…we are constantly in dialogue with the boards 
to take a look at their plans …” (Col 283) 
 
The Committee also noted the evidence of your officials that they have been  “…in 
contact with the finance director on a monthly basis during the past two years that I 
have been in post. We follow regularly the protocol…that is available to the Audit 
Committee. The health finance directorate receives submissions from all NHS 
boards every month. We scrutinise them according to the protocol, we engage in 
dialogue with boards if any issues concern us and we take appropriate action.” (Col 
284) 
 
You further stated that “Throughout it we have sought to ensure that the board 
discharged its duties to address its difficulties and to follow due process in all its 
actions, all the time giving support as best we could from central Government.” And 
“We were being given assurances that the board was indeed addressing the 
underlying financial issues.” (Col 283) 
 
 

6. What did the Scottish Government say to NHS Western Isles in relation 
to its financial position? What specific monitoring has the government 
undertaken in relation to the Board’s financial position, especially in the 
light of the generally more positive financial position of other boards 
over the past few years?    

 
7. How has the Scottish Government both challenged and supported the 

Board? In particular, why did the Scottish Government continue to 
accept assurances from the board that it was addressing it’s underlying 
financial issues when, over a period of four years, it continued to be in 
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in-year deficit and have an increasing cumulative deficit as well as three 
consecutive S22 reports laid in Parliament? 

8. In light of the fact that NHS Western Isles continues to be in a poor 
financial position,  and in light of the previous cumulative deficit that 
arose at NHS Argyll and Clyde, has the Scottish Government reviewed 
its protocol for assessing board’s performance or are there any plans to 
review it? Do you still believe that the protocol provides an effective 
means of monitoring, and where necessary, taking steps to improve 
Board’s financial performance?  

 
9. How does the Scottish Government plan to work closely with NHS 

Western Isles to ensure that it achieves a break-even position in 
2007/08? In particular, what actions does the Scottish government 
intend to take to assist the board to make recurring savings, rather than 
relying on non-recurring savings? 

 
10. What plans are in place within the Scottish Government if the NHS 

Western Isles does not achieve a break-even position at the end of 
2007/08? 

 
I would be grateful if you could provide a response to this letter by Monday 4 
February 2008.  I apologise for this short timescale but would very much like the 
Committee to have a response when it considers the next steps in its inquiry at its 
meeting on 6 February.  Please send your response to the email and hard copy 
addresses listed above.   
 
I attach a link to the Official Report of the meeting for your information: 
 
The Scottish Parliament - Audit Committee Official Report 
 
Should you require any further information please do not hesitate to contact the 
Clerk, Tracey Reilly on 0131 348 5390 or by email at 
audit.committee@scottish.parliament.uk. 
 
 
Yours sincerely 
 
 
 
 
 
Hugh Henry MSP 
Convener 

http://www.scottish.parliament.uk/s3/committees/audit/or-08/au08-0102.htm#Col233
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	Mental Health Tribunal for Scotland; Framework Document
	The Mental Health Tribunal for Scotland (hereinafter referred to as “ The Tribunal” acts under the authority of the Mental Health (Care and Treatment) (Scotland) Act 2003, (hereinafter referred to as “The Act”) and within a framework of rules of procedure and regulations made by Ministers and Parliament,(hereinafter referred to as “The Rules”).  The purpose of the Tribunal is to consider applications in relation to the compulsory care and treatment of people with mental disorder. 
	1.2 Scottish Ministers:
	1.3 Scottish Government:

	2.2 This document covers:

	3. Legislative Framework within which the Organisations operate 
	3.1 The Mental Health (Care And Treatment) (Scotland) Act 2003 establishes the Mental Health Tribunal for Scotland and provides the powers for Scottish Ministers to make appropriate provision for the Tribunal, including appointing and paying members and providing administrative support.  
	3.2 The 2003 Act sets out the powers of the President in relation to the organisation and administration of the functions of the Tribunal.  Regulations made under the 2003 Act give the President powers to delegate functions to members of the Tribunal or to the Tribunal’s Staff.
	  

	4.  Roles and responsibilities 
	4.1 The Tribunal President
	The President’s role, which is established in the Act, is to ensure that the functions of the Tribunal are discharged efficiently and effectively all as provided for in terms of Schedule 2 Part 1 paragraph 3; Part 2 paragraph 7;  Part 3 paragraph 11; Part 4 paragraph 14(1) and (2), paragraph 15 and paragraph 16  of the Act together with Rule 73 of the Rules.  The Functions of the President under the 2003 Act are listed at Annex C.
	4.4 The President shall also:
	4.5 The Mental Health Tribunal for Scotland (Delegation of the President's Functions) Regulations 2004 (SSI 2004/373) set out the tasks which may be delegated by the Tribunal President.  
	4.6 Where any such tasks are delegated to the Tribunal’s Staff to carry out, the President shall ensure that the tasks delegated are clearly recorded and that both she and the staff understand their respective responsibilities.  The President will identify, and notify the Chief Executive formally in writing, those tasks which the President intends to delegate to the Tribunal’s Staff to carry out.  The specific delegations which the Tribunal President makes to the Tribunal’s Staff are set at Annex G to this Framework Document. 
	4.7 The President may issue guidance or directions (schedule 2 paragraph 11), in relation to any  function which is delegated to the Tribunal Staff setting out the expectations on when and how such delegated functions should be carried out and requesting regular reports on whether this is being achieved.  This will facilitate the monitoring of the delivery of these functions.  Where a task or function is delegated by the Tribunal President to the Tribunal Staff it becomes the responsibility of the Chief Executive to ensure that it is carried out. Where the President has concerns that the Staff are not carrying out any or all of the delegated functions satisfactorily she should refer the matter to SGHDG’s Fraser Figure to address. 
	4.8 The Tribunal President will be consulted by the Chief Executive on the Agency’s Corporate Plan and Business Plan.
	4.9   Where functions are delegated to the Tribunal Members to carry out the President shall ensure that the functions delegated are clearly recorded and that the President and the person to whom the function is delegated understand their respective responsibilities.  It is recommended that the President identifies and sets out formally in writing those functions which are being or have been delegated to Tribunal Members including any member appointed as an Interim President.   
	4.10 The current delegations are set out at Annex F to this Framework Document. Any revisions made to these delegations will be published by way of an update to this document. 

	5. Scottish Ministers’ Responsibilities
	5.1 The Act sets out specific responsibilities for Scottish Ministers in respect of the Tribunal. Scottish Ministers are responsible for setting resources framework within which the Tribunal operates.  It is the responsibility of the Chief Executive to ensure that the Executive Agency delivers the outcomes expected of it in line with that framework.
	5.2 The powers of the Scottish Ministers in respect of the Tribunal  are provided for at Schedule 2 Part 1, paragraphs 2, 3(1), 5(2) (4) and 6(1), Part 2 paragraphs 8(1) (2) and 9, Part 3 paragraphs 10 and 14(3) . The powers of the Scottish Ministers are listed at annex D. 
	5.3 Scottish Ministers are responsible for reviewing the operation of the legislation and proposing to the Scottish Parliament any amendment considered necessary to the 2003 Act or its secondary legislation.  Scottish Ministers are required to consult on any proposed changes.  Scottish Ministers will include the Tribunal in any such consultation.
	5.4 Scottish Ministers will write to the Tribunal President in response to the Tribunal’s Annual Report.
	 5.5 Scottish Ministers or officials on their behalf will write to the Chief Executive ahead of preparation of the Annual Business Plan about the Executive Agency’s priorities for service development, performance targets and budget for the next financial year.
	5.6 Scottish Ministers will give the Chief Executive the appropriate financial freedom to manage the Tribunal’s allocated budget within the normal rules of the Scottish Public Finance and Procurement Policy Manuals.
	5.7 Scottish Ministers will discharge their responsibilities in the light of advice from the Director-General Health supported by the Director of the Healthcare Policy and Strategy (and others they consider relevant) by:
	 approving this Framework document;
	 approving the Executive Agency’s Corporate and Business plans;
	 setting targets for and monitoring the performance of the Executive Agency;
	 determining the amount of public money which the Tribunal receives each year;
	 making appropriate regulations in relation to the practice and procedure of the Tribunal; and
	 appointing (or re-appointing) a President and sufficient Members for the Tribunal to enable it to discharge its functions.
	5.8 Arrangements for exercising Scottish Ministers’ responsibilities in relation to appointing and re-appointing the Tribunal President and Members are set out Schedule 2 para 4 of the Act and at Annex A to this document
	5.9 Scottish Ministers will seek to promote co-operation and good relations with the Tribunal while respecting the independence of the Tribunal in carrying out its functions as a judicial body.
	5.11 It is expected that complaints against the Tribunal will be raised directly with the Tribunal.  Any complaints raised with Scottish Ministers will be referred to the Tribunal President for an appropriate response.  Where complaints received by the Scottish Ministers relate to the functions carried out by the Executive Agency, Ministers will seek advice from the Chief Executive.
	6.3 The Chief Executive will seek approval from Scottish Ministers for the   Executive Agency’s Corporate Plan and Annual Business Plan.  The current Corporate Objectives are set out at Annex E. 
	6.4 The Chief Executive is accountable to the President for those functions of the President which have been delegated to the Tribunal Staff to carry out.  She is required to work within the Rules of Procedure and in accordance with any directions and guidance issued by the President in respect of these functions. 
	6.5 The Chief Executive, is accountable to Scottish Ministers for the performance and the financial control of the Executive Agency.  The role of the Chief Executive is to:
	 supply leadership and direction to the Tribunal’s Staff;

	6.6 The Chief Executive will consult the President in the preparation of the Executive Agency’s Corporate Plan and Annual Business Plan (and, in particular, on its plans to carry out those functions delegated to it by the President of the Tribunal) before submitting it for approval to the Scottish Ministers.
	6.7 The Chief Executive will (after consulting as necessary with the President) provide Scottish Ministers with any necessary information to answer Parliamentary Questions or deal with other Parliamentary business in relation to the functions of the Tribunal.
	 6.8 The financial authority delegated by the Principle Accountable Officer (PAO) to the Chief Executive is attached at Annex B.  Salaries and expenses of the Tribunal Administration staff will be paid in accordance with arrangements for staff of the Scottish Government.  
	6.9 The Chief Executive is responsible for managing all expenditure on behalf of the Tribunal.
	6.10 No incidental expenses of Tribunal members (that is, no expenses other than agreed fees, expenses, etc) will be met except in accordance with rules authorised by the Chief Executive or with the specific prior approval of the Chief Executive.

	 7.  The Role of the Scottish Government Health Directorates
	7.1 The Director-General Health supports Scottish Ministers in their role in relation to mental health.  His duties in this respect include:
	7.2 He has appointed the Director of Healthcare Policy and Strategy as the ‘Fraser Figure’ to exercise the first and third responsibilities listed at para  in relation to the Tribunal.  In exercising these functions the Director of Healthcare Policy and Strategy may require the Chief Executive to supply appropriate information.
	7.4 The Fraser Figure will formally discuss with the Chief Executive each year any policy issues arising in the course of preparation of the Department’s Corporate Plan.  He will offer advice when requested by the Chief Executive on any major policy issues arising during the year which are not covered in the Corporate Plan.  
	7.5 The Mental Health Division of SGHD supports Scottish Ministers in their role in relation to mental health and has on-going responsibility for mental health policy including policy on mental health legislation.  The Mental Health Division is responsible for setting the policy direction for mental health services in Health Boards and local authorities, for issuing guidance and for monitoring performance in relation to this policy.  The Mental Health Division also participates in the performance management of Health Boards in relation to mental health services.
	7.6 The Mental Health Division will include the Tribunal and its Administration in any general consultation on mental health policy, delivery and law and will specifically consult the Tribunal and Tribunal Administration if the change is likely to significantly affect the operation of the Tribunal.  Support for Ministers in relation to the functioning and administration of the Executive Agency is provided by the Mental Health Division of the Scottish Government.
	7.7 The SGHD undertake to keep the Tribunal informed of all relevant proposals with respect to changes in relevant policy or legislation which it is considering or on which it is consulted by other government departments.
	7.8 The Scottish Government Health Directorates will establish arrangements:

	1. Responsibility for appointment and reappointment of the President and Members of the Tribunal rests with Scottish Ministers, who will be advised by the Scottish Government DG Health| Public Appointments Unit (DG|PAU).
	2. The Tribunal Administration will advise DG|PAU annually on the expected need for new appointments and reappointments.
	3. The process of advertising, sifting applications, arranging interviews for candidates and seeking Minister’s approval to appointments and extensions of appointments of Tribunal members will be carried out by DG|PAU in consultation with Tribunal and the Mental Health Division.
	4. The DG|PAU will establish the Appointment Panel (Senior Member of Health Directorates and an Independent Assessor) which will sift applications, interview short-listed candidates and make a recommendation on successful candidates.
	5. The Scottish Ministers are responsible for initiating any disciplinary procedures considered necessary in relation to a member of the Tribunal in line with the requirements of the 2003 Act.  When any such matter is brought to the attention of Scottish Ministers or the SGHD in relation to a Tribunal Member by the Tribunal President or by any other person the DG|PAU will take such appropriate action as approved by Scottish Ministers to establish appropriate disciplinary procedures as set out at Schedule 2 Paragraph 5 of the 2003 Act 
	President’s Functions

	5. The functions and powers in Schedule 2 of the 2003 Act which relate to the President are set out below:  
	6. Under Regulations SSI 2004/373 the President may delegate to any of the members of the Tribunal or its staff the functions conferred on the President by the following provisions in schedule 2 to the 2003 Act :-
	POWERS OF SCOTTISH MINISTERS 
	7. The powers of Scottish Ministers in respect of the Tribunal and its Administration are set out in the 2003 Act:
	7.1 Schedule 2 of the 2003 Act makes specific provision for the structure of the Tribunal and for the appointment and terms of office of the President and Members of the Tribunal by Scottish Ministers.  The 2003 Act gives Scottish Ministers powers to makes rules about the practice and procedure of the Tribunal.  
	7.2 The Scottish Ministers have the power under section 21(3) of the 2003 Act of making regulations which make such provision in connection with the Tribunal as they consider appropriate. 
	7.3 Under Schedule 2 Part 1 (paragraphs 1 to 6) Scottish Ministers are responsible for appointing the President and members of the Tribunal, for re-appointments and for initiating any disciplinary procedures considered necessary in relation to the President or a member of the Tribunal and for determining and paying their remuneration, expenses, pensions, etc.  Scottish Ministers have the power to appoint a legal member to discharge the functions of the President if the President is absent or otherwise unable to act.
	7.4 Under Schedule 2 Part 1 Para 9 Scottish Ministers are responsible for setting the annual budget of the Tribunal and its Administration, and for setting any necessary financial guidelines. 
	7.5 Under Schedule 2 Part 2 Para 8 Scottish Ministers are responsible providing and paying for the staff (and accommodation) for the administration of the Mental Health Tribunal for Scotland.  
	7.6 Under Schedule 2 Part 3 Paragraph 10 Scottish Ministers are responsible for making rules as to the practice and procedure f the Tribunal.
	7.7 Scottish Ministers are responsible (under Part 4 para 14(c)) for laying a copy of the Tribunal’s Annual Report before the Scottish Parliament.  
	7.8 Under Schedule 2 Para 15 Scottish Ministers may at any time ask the Tribunal President to provide to Ministers, or another party, information about the discharge of the Tribunal’s functions 
	7.9 The Tribunal may pay to any person (other that a member of the Tribunal or its staff)
	 such allowances as the President shall determine for the purposes or in  connection with the person’s attendance at the Tribunal hearing; and


	14.S3.08.3.7 Letter to Ctte from Kevin Woods 20.12.07 - additional B.doc
	15. S3.08.3.8 Letter AO Kevin Woods from Ctte Dec 07.doc
	16.S3.08.3.9 Letter to Ctte from Kevin Woods - 23.01.08.pdf
	17. S3.08.3.10 HH to JT WIHB 24.01.08.doc
	18.S3.08.3.11 follow-up to Kevin Woods 24.1.08.doc

