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PURPOSE 

1. This memorandum has been prepared by the Scottish Government in accordance with 
Rule 9.4A of the Parliament’s Standing Orders, in relation to the Reservoirs (Scotland) Bill.  It 
describes the purpose of each of the subordinate legislation provisions in the Bill and outlines the 
reasons for seeking the proposed powers.  This memorandum should be read in conjunction with 
the Explanatory Notes and Policy Memorandum for the Bill. 

2. The contents of this Memorandum are entirely the responsibility of the Scottish 
Government and have not been endorsed by the Scottish Parliament. 

Outline of Bill provisions 

3. The Reservoirs (Scotland) Bill is a two-purpose Bill, principally focusing on reservoir 
safety issues but also taking the opportunity to include powers to enable the creation of offences 
to support objectives set out in the Water Framework Directive. 

4. The main purpose of the Reservoirs (Scotland) Bill is to provide better protection from 
the risk of flooding from reservoirs by replacing the Reservoirs Act 1975 with a proportionate, 
risk-based approach to reservoir safety. 

5. The Bill has 3 parts: 

• Part 1 is separated into 10 chapters: 

o Chapter 1 sets out the structures which will be regulated under the Bill and 
defines them as “controlled reservoirs”.  This chapter also sets out the 
individual, or individuals who are responsible for the reservoir and defines 
them as “reservoir managers”.  This chapter also repeals the Reservoirs 
Act 1975 for Scotland. 

o Chapter 2 requires SEPA to establish and maintain a register of controlled 
reservoirs.  It also requires reservoir managers to register their reservoirs 
with SEPA and inform them of any changes. 

o Chapter 3 requires SEPA to categorise all controlled reservoirs according 
to the risk they pose to human health and other factors such as the 
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environment and cultural heritage.  It provides for three categories of risk: 
high, medium and low.  Reservoir managers are provided with scope to 
make representations against a risk category and for these representations 
to be taken into consideration. 

o Chapter 4 provides Scottish Ministers with the power to establish Scottish 
panels of engineers.  Scottish Ministers can appoint or remove engineers 
to the panels or dissolve a panel completely.  It also provides for civil 
engineers to seek review of the Scottish Ministers’ decisions on 
appointments and requires the Scottish Ministers to consult with the 
Institution of Civil Engineers before making decisions under this chapter. 

o Chapter 5 provides for reservoir managers to appoint an engineer from an 
appropriate panel to supervise the construction or alteration of controlled 
reservoirs.  It also provides for a system of certification and reporting to 
ensure the reservoir is constructed safely and is not used for the storage of 
water until the construction engineer determines that it is safe to do so. 

o Chapter 6 sets out the duties of reservoir managers of high and medium 
risk reservoirs.  It makes provision for the appointment of engineers to 
supervise and inspect reservoirs.  It makes provision for the recording of 
water levels, repairs and other works and sets out the records which must 
be kept by reservoir managers. 

o Chapter 7 enables provision to be made through regulations to introduce a 
system for reporting incidents which could affect the safety of reservoirs.  
It also enables Scottish Ministers to make provision in regulations for the 
preparation, review and testing of flood plans.   

o Chapter 8 sets out provisions for reservoir managers to challenge 
decisions and recommendations made by panel engineers by referring 
them to an independent engineer.   

o Chapter 9 provides for SEPA to either make use of new civil sanctions 
including stop notices, fixed monetary penalties and enforcement 
undertakings or pursue criminal proceedings following non-compliance by 
a reservoir manager.  It also gives SEPA powers to publish details of non-
compliance.  This chapter also enables SEPA to take emergency action at 
a site in danger of an uncontrolled release of water and make 
appointments of appropriate engineers or undertake measures in the 
interest of safety if not undertaken by the reservoir manager.  Expenses for 
such action will also be recoverable from the reservoir owner.  It also sets 
out powers of entry and compensation provisions to support SEPA in 
exercising their statutory responsibilities under the Bill. 

o Chapter 10 sets out provisions for the form and content of notices and 
other miscellaneous provisions. 

• Part 2 provides for the creation of offences to support objectives set out in the Water 
Framework Directive (WFD).  Scottish Ministers have already been empowered to 
make regulations relating to water environment through the Water Environment and 
Water Services (Scotland) Act 2003, but the ability to create offences in support of 
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these regulations can only be addressed through primary legislation.  This Part of the 
Bill is being used for this purpose. 

• Part 3 makes general provision for the making of orders and regulations under the 
Bill.  It also makes provision about the application of the Bill to the Crown and 
commencement of the Bill. 

6. Further information about the Bill’s provisions is contained in the Explanatory Notes and 
Financial Memorandum published separately as SP Bill 55––FM, and in the Policy 
Memorandum published separately as SP Bill 55––PM. 

Rationale for subordinate legislation 

7. The Bill contains a number of delegated powers provisions which are explained in more 
detail below.  In deciding whether these provisions should be specified on the face of the Bill or 
left to subordinate legislation, the Scottish Government has considered carefully the importance 
of each matter against the need to:- 

• ensure sufficient flexibility to respond to changing circumstances and to make changes 
quickly in the light of experience without the need for primary legislation;  

• allow detailed administrative arrangements to be kept up to date within the basic 
structures and principles set out in the primary legislation;  

• enable sufficient flexibility in the functions and roles of SEPA and civil engineers in the 
regulation of reservoirs in order to facilitate effective involvement of the Institution of 
Civil Engineers by taking into consideration their functions both in Scotland and in 
England and Wales.   

• facilitate a smooth transfer of enforcement authority from the 32 local authorities under 
the Reservoirs Act 1975 to SEPA under the Bill. 

8. Subordinate legislation deals with the process as well as the policy.  Where there are no 
policy issues involved then there is no need for Scottish Ministers to make the instrument, and no 
need for Parliament to be able to annul or approve it. 

9. If subordinate legislation does implement Government policy then some form of 
parliamentary procedure is appropriate.  A balance must be struck between the different levels of 
scrutiny involved in the negative and affirmative resolution procedures.  In the Bill the balance 
reflects the view of the Government on the importance of the matter delegated by Parliament. 

General subordinate legislation provision 

10. Section 107 (orders and regulations) contains the general subordinate legislation 
provisions. Subsection (1) provides that any power conferred on the Scottish Ministers to make 
orders or regulations must be exercised by statutory instrument.  Subsection (2) allows different 
provisions to be made for different purposes and also permits the powers to be used to make 
incidental, supplemental, consequential, transitional, transitory or saving provisions.  Subsection 
(3) provides that all of these powers are subject to negative resolution procedure except those 
listed in subsection (4), which are subject to affirmative procedure, and the commencement 
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provisions (section 109(1)) where no procedure is required.  Subsection (4) provides for orders 
made under sections 1(6)(a), 21(4), 52(1) or 53(1), 71(1), 76(1), 77(1), 80(1), 101 or 106(1) to be 
subject to affirmative procedure, in the latter case only where the power is used to amend 
primary legislation.  

11. The delegated powers provisions are listed below, with a short explanation of what each 
power allows, why the power has been taken in the Bill and why the selected form of 
Parliamentary procedure has been considered appropriate. 

DELEGATED POWERS 

12. The Bill confers a number of powers on the Scottish Ministers which are set out below. 

Section 1(4) - Power to specify whether individual structures or combinations of structures 
are to be treated as a controlled reservoir 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order made by statutory instrument  
Parliamentary procedure: Negative resolution of the Scottish Parliament 

13. 
Provision 

Section 1(2) defines a “controlled reservoir” as being a structure designed or used for 
collecting and storing water, artificial or partly artificial lochs and other artificial areas which are 
capable of holding 10,000 cubic metres of water above the natural level of any part of the 
surrounding land.  Section 1(3) makes related provision for combinations of structures that could 
collectively release 10,000 cubic metres.  Section 1(4) enables Scottish Ministers to make 
provision by order for a structure or combination of structures to be treated as a controlled 
reservoir notwithstanding that the requirements of subsections (2) or (3) are not met.   

14. 
Reason for taking power 

It is important that all reservoirs that have the potential to pose a risk to the public are 
regulated under the new legislation.  The 10,000 cubic metre threshold above which a reservoir 
would be subject to regulation has been agreed in close consultation with ICE.  However, as one 
of the concerns about the 1975 Act was that it relied upon a strict volume criterion for 
determining the reservoirs that needed to be supervised, regardless of the risk a reservoir actually 
posed, it was important to include a power to enable Scottish Ministers to exercise some 
discretion to include individual reservoirs or combinations of reservoirs that have the potential to 
pose a risk, even though they do not meet the basic volume threshold set in the Bill. 

15. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The core provisions relating to controlled reservoirs and the default position that 
these should be capable of holding (or in the case of a combination, releasing) a minimum of 
10,000 cubic metres of water are set out on the face of the Bill.  Any provision for varying that 
figure would be likely to be based on detailed technical material on a case by case basis. 

Choice of procedure 



This document relates to the Reservoirs (Scotland) Bill (SP Bill 55) as introduced in the Scottish 
Parliament on 6 October 2010 

 
 

 5  

Section 1(6)(a) - Power to substitute a different volume of water to the 10,000 cubic metres 
of water currently specified 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order made by statutory instrument  
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 

16. 
Provision 

Section 1(6)(a) allows Scottish Ministers, by order, to set a different volume threshold for 
controlled reservoirs from the 10,000 cubic metres currently specified.   

17. At the moment, 10,000 cubic metres is considered to be the minimum volume of water 
which, if released as a result of a reservoir failure, would pose a risk to human life.  However, as 
Scotland’s reservoirs’ age, and as our understanding of the risk they pose improves, it 

Reason for taking power 

is possible 
that the engineering advice on the minimum threshold may change.  The power to specify a 
different volume threshold therefore allows flexibility to take these changes into account. 

18. 
Choice of procedure 

The power under this section is a power to amend primary legislation.  It is therefore 
considered appropriate that any order made under these provisions should be subject to the level 
of parliamentary scrutiny that the affirmative procedure provides. 

Section 1(6)(b) - Power to specify when a loch or other area is to be considered artificial, 
how the volume of water capable of being held is to be calculated and the meaning of 
“natural level” and “surrounding land” 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument  
Parliamentary procedure: Negative resolution of the Scottish Parliament 

19. 
Provision 

Section 1(6)(b) allows Scottish Ministers to specify when a loch or other area is 
considered to be artificial, how the volume of water capable of being held or released is 
calculated and also the meaning of “natural level” and “surrounding land” for the purposes of 
Section 1(2). 

20. 
Reason for taking power 

Many of Scotland’s reservoirs are over 100 years old, and it is not always obvious to an 
uninformed observer that a body of water is not a naturally occurring loch.  For the avoidance of 
disputes in those cases where doubt arises about the nature of a body of water, it will be 
necessary to have clear guidelines on when a loch should be considered artificial (or partly 
artificial) and thus subject to the requirements of the Bill.  There also needs to be clear and 
unambiguous guidelines on how reservoir managers should calculate the volume of their 
reservoirs, to determine whether they are above the minimum volume of 10,000 cubic metres 
and on the meaning of the terms “natural level” and “surrounding land”, otherwise the 
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registration process will be held up by unnecessary disputes over whether some reservoirs should 
be treated as controlled reservoirs for the purposes of the Bill. 

21. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The negative resolution procedure is considered to offer an appropriate balance 
between flexibility and the need for scrutiny for a provision of this nature, given that the main 
provisions setting out what is to be considered a controlled reservoir is included in the main body 
of the Bill.  

Choice of procedure 

Section 2(3) – Power to make provisions as to what is to be considered a controlled 
reservoir 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

22. 
Provision 

Section 2 provides additional information on what should and what should not be 
considered a controlled reservoir for the purposes of the Bill.  Subsection (2) specifically 
excludes a number of structures and areas from being considered as a controlled reservoir.  
Subsection (3) allows Scottish Ministers to define the terms set out in subsection (2) and provide 
for other things not to be controlled reservoirs

Reason for taking power 

. 

23. There are a number of structures that are specifically excluded from the Bill because they 
are already covered by existing legislation.  These include road and railway embankments, 
canals and inland waterways.  However, it may be necessary to supplement this list if it becomes 
clear that other structures are unintentionally captured by the Bill.  Giving Scottish Ministers this 
power creates flexibility for them to specify additional elements that should not be considered as 
controlled reservoirs, and will also ensure that there is clarity over exactly which structures 
should be subject to the regulatory regime. 

Choice of procedure 
24. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The negative resolution procedure is considered to offer an appropriate balance 
between flexibility and the need for scrutiny for a provision of this nature, given that the main 
provisions setting out what should, or should not be considered a controlled reservoir are 
included in the main body of the Bill.  
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Section 9(3) – Power to make provisions for further information or documents to be 
contained in the register and the time by which information is to be registered 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by Statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provisions 
25. Section 9(3) enables Scottish Ministers to make provisions for further information or 
documents to be contained in the controlled reservoirs register, and the manner in which 
information included in the register should be recorded. 

Reason for taking power 
26. As the new enforcement regime for controlled reservoirs evolves, the Scottish Ministers 
may wish to use experience of the process to require new elements to be included in the register.  
Scottish Ministers may also wish to make sure that information is recorded in the register in a 
consistent manner.  This power will allow the Scottish Ministers to act should this be required.  

Choice of procedure 
27. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The negative resolution procedure is considered to offer an appropriate balance 
between flexibility and the need for scrutiny for a provision of this nature.  The power is unlikely 
to be contentious as the principles are already provided for within the primary legislation. 

Section 9(5) – Power to make provisions as to where the SEPA register is to be kept 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order made by Statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
28. Section 9 requires SEPA to make arrangements for the controlled reservoirs register to be 
available for inspection by any person at all reasonable times.  Section 9(5) enables the Scottish 
Ministers to stipulate where the register is to be kept. 

Reason for taking power 
29. As the registration process is embedded, this power will provide flexibility in terms of 
where it would be useful to hold copies of the register.  This will be informed by experience of 
using the new processes. 

Choice of procedure 
30. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  This power is thought unlikely to be contentious as the principle of making the 
controlled reservoirs register available for inspection is already provided for within the primary 
legislation.  
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Section 10(2) – Power to make provisions for reservoir managers to provide SEPA with 
information 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by Statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
31. Section 10(2) enables Scottish Ministers, by regulations, to specify the information that a 
reservoir manager must provide to SEPA when registering a controlled reservoir, and the time by 
which any such information or change of information should be registered. 

Reason for taking power 
32. SEPA are required to establish and maintain a controlled reservoirs register. The 
information which is required to populate the register is held predominantly by reservoir 
managers. Scottish Ministers may wish to ensure SEPA have access to the appropriate 
information by requiring reservoir managers to provide SEPA with such information as 
necessary to populate the controlled reservoirs register. The Scottish Ministers may also wish to 
specify a time period in which the information or any changes of information should be provided 
by reservoir managers to SEPA.  

Choice of procedure 
33. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The principles relating to what should be included in a controlled reservoirs register 
are included in the Bill, and any regulations would provide supplementary detail only.  

Section 12(1) – Power to specify when to register controlled reservoirs not required to be 
registered under the 1975 Act 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order made by Statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
34. Section 12(1) enables Scottish Ministers to specify the date on which reservoir managers 
must register those controlled reservoirs which were not previously required to be registered 
under the 1975 Act.   

Reason for taking power 
35. Under the new regime, the volume threshold will drop from 25,000 cubic metres to 
10,000 cubic metres.  This will mean there will be a number of reservoirs not registered under 
the 1975 Act, but which will be controlled reservoirs for the purposes of the Bill.  In order to 
make the registration process proceed smoothly, the intention is to register all existing controlled 
reservoirs first, and then give the reservoir managers of newly identified controlled reservoirs 
time to gather the relevant information to enable registration at a later date.   
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Choice of procedure 
36. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  This power is thought unlikely to be contentious, as the principle of requiring 
reservoir managers to register each controlled reservoir with SEPA is already provided for within 
the primary legislation. 

Section 14(4) – Power to make provisions as to SEPA determining and charging fees in 
relation to registration and to prepare and publish guidance on registration 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by Statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
37. Section 14(4) allows Scottish Ministers, by regulations, to make provision for SEPA to 
determine the charging of fees in relation to registration.  It also allows the Scottish Ministers to 
require SEPA to publish guidance on registration and to consult the Institution of Civil Engineers 
(ICE) before so doing. 

Reason for taking power 
38. The power will enable SEPA to charge reservoir managers a reasonable fee for 
registration in order to cover their administrative costs.  It will also ensure that reservoir 
managers and others have a clear understanding of the registration process as a result of the 
guidance that would be prepared by SEPA in consultation with ICE. 

Choice of procedure 
39. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The negative resolution procedure is considered to offer an appropriate balance 
between flexibility and the need for scrutiny for a provision of this nature.   

Section 21(4) – Power to allow further matters to be taken into account by SEPA when 
deciding a reservoir’s risk categorisation 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument  
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 

Provision 
40. Section 21(4) allows Scottish Ministers, after consultation with ICE and SEPA, to make 
further provisions regarding the matters SEPA must take into consideration when making a risk 
designation for a controlled reservoir.   

Reason for taking power 
41. Although the process for assigning a risk designation set out in the Bill will ensure 
consistency of practice, this power allows changes to the matters to be taken into consideration, 
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if necessary, to ensure that the process is relevant, up to date and operates effectively.  The 
Scottish Ministers need the flexibility to respond to feedback on the operation of the new risk 
designation process by amending the procedure if necessary, without having to resort to primary 
legislation. 

Choice of procedure 
42. The power under this section is a power to amend primary legislation.  It is considered 
appropriate, therefore, that any order made under these provisions should be subject to the level 
of parliamentary scrutiny that the affirmative procedure provides. 

Section 22(7) – Power to make further provision relating to reviews of risk designation 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by Statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
43. Section 22(7) allows the Scottish Ministers, by regulations, to make further provision in 
relation to the process for reviewing SEPA’s decision, relating to a reservoir’s risk classification.   

Reason for taking power 
44. The risk designation assigned to a controlled reservoir will determine the level of 
supervision and inspection needed, and consequently the level of cost associated with 
maintaining that reservoir.  Giving Scottish Ministers these powers creates flexibility for 
reviewing and updating details of the application and review process for risk designation to make 
sure that it is fair and transparent. 

Choice of procedure 
45. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  This power is thought unlikely to be contentious as the principle of allowing for a 
review of SEPA’s decisions on risk designations is already provided for within the primary 
legislation. 

Section 25 – Power to establish panels of reservoir engineers 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order made by Statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
46. Section 25 requires the Scottish Ministers, by order, to establish one or more panels of 
reservoir engineers and to specify the sections of Part 1 of the Bill, under which the members of 
any such panel may be appointed.  It also requires the Scottish Ministers to appoint civil 
engineers whom they consider fit and appropriately qualified to be members of such panels.   
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Reason for taking power 
47. The structure of the panels is a technical matter that will need to be worked out in liaison 
with ICE.  Flexibility is required to be able to ensure some degree of coordination with (and take 
account of any changes to) the panel structure in England and Wales, to ensure that the process 
of seeking appointment to panels in the different jurisdictions of the United Kingdom is not 
unduly administratively burdensome for the limited pool of appropriately qualified engineers in 
the UK.  Giving Scottish Ministers these powers creates the flexibility to shape the panel 
structure and associated processes following that consultation.     

Choice of procedure 
48. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The structure of the panels is a technical matter that is thought unlikely to be 
contentious, as the general principle of having panels of appropriately qualified engineers is 
provided for in the primary legislation.  The primary legislation imposes a duty upon the Scottish 
Ministers to consult ICE before making any order establishing a panel or making an 
appointment.   

Section 26(7) – Power to specify what constitutes an appropriate application to a panel of 
engineers 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by Statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
49. Section 26(7) enables the Scottish Ministers, by regulations, to make provision as to what 
will constitute an appropriate application to a panel of reservoir engineers.  This will make sure 
that applications to the panel are correct, valid and submitted appropriately. 

Reason for taking power 
50. Any provision made under this power would be likely to be detailed and set out the form 
and content of an application, and to whom it should be submitted.  These would require further 
consultation with ICE before being finalised. There should be flexibility to adjust provision 
made in the light of experience of completing an “appropriate application”, and possible changes 
to ICE.    

Choice of procedure 
51. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  This power is thought unlikely to be contentious as the principle of enabling civil 
engineers to apply to be appointed to a panel is already provided for within the primary 
legislation. 
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Section 26(8) – Power to specify the charging of fees in connection with application from 
engineers for membership of a panel 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by Statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
52. Section 26(8) allows the Scottish Ministers, by regulations, to make provision for 
determining and charging fees in connection with applications for membership of a panel.   

Reason for taking power 
53. Civil engineers already pay a fee when making an application to a panel, and this practice 
will continue under the new legislation.  At the moment, only one fee is paid, which covers the 
engineer’s application to act as a reservoir engineer in Scotland, England and Wales.  The fee is 
intended to cover the costs of the ICE Reservoirs Committee, which currently advises the UK 
Government Ministers on appointments to panels of reservoir engineers.  As the Bill requires 
Scottish Ministers to create new panels of reservoir engineers for Scotland, there needs to be 
some flexibility in determining the fee, in case the current arrangement with ICE should change 
in the future.   

Choice of procedure 
54. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  This power is thought unlikely to be contentious as the principle of engineers paying 
a fee when applying to be appointed to a panel is widely accepted among the engineering 
community.   

Section 28(2) – Power to review the decisions to appoint or remove a civil engineer from the 
panel 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by Statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
55. Section 28(2) allows the Scottish Ministers, by regulations, to make further provision 
about the right of civil engineers whose application to the panel have been rejected, or who have 
been removed from a panel, to apply to the Scottish Ministers for a review of their decision.  The 
further provision may include the determination and charging of fees in connection with 
applications to the Scottish Ministers. 

Reason for taking power 
56. Any provision made under this power would be likely to be detailed and set out the form 
and content of an application for review, and how it should be submitted.  
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Choice of procedure 
57. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  Any additional provisions would be largely procedural in nature.  The power is 
unlikely to be contentious as the principles are already provided for within the primary 
legislation. 

Section 30(4)(b) – Power to specify any work in relation to a controlled reservoir that could 
constitute alteration of a reservoir 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by Statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament  

Provision 
58. Section 30(4)(b) allows the Scottish Ministers, by regulation, to specify any work in 
relation to a controlled reservoir that could constitute alteration of the reservoir.   

Reason for taking power 
59. Reservoir managers are required to inform SEPA of any planned alteration to a controlled 
reservoir, and to appoint a construction engineer to supervise the works.  In order to make sure 
that all appropriate works are undertaken under the supervision of a construction engineer, it will 
be necessary for Scottish Ministers to have the flexibility to specify what those works might be. 
These regulations would probably be technical in nature and may require adjustment from time 
to time to accommodate evolving developments in reservoir management. They would also 
require further consultation before being finalised.   

Choice of procedure 
60. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  This power is thought unlikely to be contentious as the general principles of what 
constitutes alteration of a controlled reservoir are already provided for within the primary 
legislation.   

Section 33(1)(c) – Power to specify the content of the safety report 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by Statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
61. Section 33(1)(c) allows the Scottish Ministers, by regulations, to specify any additional 
matters that should be included in a safety report drawn up by a construction engineer.   

Reason for taking power 
62. A safety report must specify any measures the construction engineer considers should be 
taken in the interests of safety, and direct the reservoir manager to ensure that any such measures 
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are taken within a specified period.  Giving Scottish Ministers these powers creates flexibility for 
adding details of further matters to be included in any safety report.  These regulations would 
probably be technical in nature and would also require further consultation before being 
finalised.  

Choice of procedure 
63. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The power is unlikely to be contentious as the principles of what should be 
contained in a safety report are already provided for within the primary legislation. 

Section 36(3)(c) - Power to include information within a construction certificate 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by Statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
64. Section 36(3)(c) allows the Scottish Ministers by regulations, to specify any additional 
information that should be included in a construction certificate issued by a construction 
engineer.    

Reason for taking power 
65. The certificate must certify that the construction or alteration has been executed 
effectively and in accordance with the drawings and descriptions.  Full details about the works 
for construction, the alteration, dimensions and water levels should also be included.  The reason 
for taking this power is to include any other measures which may not appear on the certificate 
but may be required to ensure compliance and safety of the reservoir construction. 

Choice of procedure 
66. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The power is unlikely to be contentious as the principles of what should be 
contained in a construction certificate are already provided for within the primary legislation. 

Section 49(1)(e) – Power to specify other matters to be recorded by the reservoir manager 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by Statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
67. Section 49(1)(e) enables the Scottish Ministers, by regulations, to specify any additional 
information in respect of a controlled reservoir that should be recorded by the reservoir manager.  
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Reason for taking power 
68. Recording of information on medium and high risk reservoirs is important to ensure an 
accurate safety record to ensure a high standard of maintenance.  Although the obvious matters 
that should be recorded are included in the Bill, additional provision may be required to deal 
with developments in reservoir management techniques.  These regulation making powers reflect 
the potential for these scenarios and provide the Scottish Ministers with a degree of flexibility.   

Choice of procedure 
69. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.   The power is unlikely to be contentious as the principles of what information 
should be recorded by reservoir managers are already provided for within the primary 
legislation. 

Section 49(2) – Power to specify the form of the record to be maintained and the 
information to be recorded in relation to the reservoir 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by Statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
70. Section 49(2) allows the Scottish Ministers to specify the form of the record to be 
maintained by the reservoir manager and the information to be recorded in relation to the 
recorded matters.   

Reason for taking power 
71. It is important that the form and content of every record kept by a reservoir manager is 
consistent, as this will ensure that panel engineers have access to a high standard of record 
keeping that will assist them in carrying out their duties in relation to the safety of the reservoir. 

Choice of procedure 
72. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The power is unlikely to be contentious as the principles are already provided for 
within the primary legislation. 

Section 52(1) – Power to make provision for reporting incidents to SEPA relating to 
reservoir safety 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 

Provision 
73. Section 52(1) enables the Scottish Ministers to make provision in regulations for the 
reporting of incidents at any reservoir to SEPA which may affect the safety of controlled 
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reservoirs.  In summary, these regulations may define what constitutes an incident, provide for 
the determination of whether an incident has occurred, require reservoir owners to report 
incidents occurring, make provision for the publishing of reports, create offences and penalties, 
and ensure remedial action is taken following an incident.  Before making regulations, Scottish 
Ministers must consult with SEPA, the reservoir manager, ICE and any other person considered 
appropriate.  

Reason for taking power 
74. Incident reporting provides the basis for sharing important information on problems 
identified with particular reservoirs.  Current levels of compliance with the voluntary post 
incident reporting regime are variable.  This power would allow Scottish Ministers to set out 
detailed provisions in relation to the elements of incident reporting as summarised in section 
52(2) of the Bill. 

75. The power is being taken in order to introduce a compulsory system of incident reporting, 
but to do so after SEPA has been installed as single enforcement authority and has researched the 
matter and after Scottish Ministers have consulted on the matter.   

Choice of procedure 
76. As these regulations would establish a scheme from scratch, impose penalties and deal 
with SEPA enforcement powers, it is considered appropriate that regulations made under this 
power should be subject to the level of parliamentary scrutiny that the affirmative procedure 
provides.   

Section 53(1) – Power to make provision for preparing reservoir flood plans 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 

Provision 
77. Section 53(1) enables the Scottish Ministers to make provision in regulations for the 
preparation of flood plans in relation to reservoirs.  A reservoir flood plan would set out action to 
be taken by the reservoir undertaker in order to control or mitigate the effects of flooding which 
could result if water escaped from the reservoir.  In summary, the regulations may: establish 
criteria for determining which reservoirs need flood plans; require reservoir owners to produce 
plans for reservoirs which meet the criteria; specify the form and content of plans; provide for 
the approval, registration or publication of plans; impose duties on reservoir owners to 
implement plans in an emergency; create offences; and confer enforcement powers on SEPA.  
Before making regulations the Scottish Ministers would have to consult SEPA, ICE and 
reservoir managers whose reservoirs would be expected to require a flood plan. 

Reason for taking power 
78. Flood plans will set out the actions to be taken by reservoir managers in order to control 
or mitigate the effects of flooding likely to result from any escape of water from the reservoir.  
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This power would allow Scottish Ministers to set out detailed requirements in relation to the 
preparation of flood plans. 

79. The power is being taken in order to require flood plans to be prepared for reservoirs in 
Scotland which meet criteria specified in regulations, but to do so after SEPA has been installed 
as single enforcement authority and has researched the matter and Scottish Ministers have 
carried out a full consultation on the subject. 

Choice of procedure 
80. This power could be used to impose new and potentially onerous obligations on reservoir 
managers, create criminal offences and confer enforcement powers on SEPA.  It is therefore 
considered appropriate that regulations made under the power should be subject to the level of 
parliamentary scrutiny that affirmative procedure provides. 

Section 54(3) – Power to specify where a reservoir is low risk, the form by which 
information on repairs is to be recorded 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
81. Section 54(3) enables the Scottish Ministers to specify the form by which any 
information about repairs to a low risk reservoir should be recorded.   

Reason for taking power 
82. Although low risk reservoirs will not be subject to the same supervision and inspection 
regime as high risk reservoirs, it is important that reservoir managers maintain appropriate 
records so that the information can be passed on to a panel engineer should the reservoir’s risk 
designation change in the future. 

Choice of procedure 
83. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The power is unlikely to be contentious as the principles are already provided for 
within the primary legislation. 
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Section 55(2) - Power to specify emergency response information to be displayed at each 
reservoir site 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order made by statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
84. Section 55(2) allows the Scottish Ministers to specify what emergency response 
information should be displayed at, or near, a controlled reservoir.  Section 55(3) explains that 
such information may include the name of the reservoir, the registration number of the reservoir, 
the reservoir manager’s name, address and information for the purposes of an emergency, and 
for high and medium risk reservoirs, the supervising engineer’s details. 

Reason for taking power 
85. An information board should be displayed at each controlled reservoir site in case of 
emergencies.  The power to specify what should be included on that information board by order 
is being taken, as this is a matter of detail, and the content may require to be adjusted over time.   

Choice of procedure 
86. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The power is unlikely to be contentious as the principles are already provided for 
within the primary legislation. 

Section 62(1) - Power to specify procedures for the appointment of a referee 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
87. Section 62(1) enables the Scottish Ministers to make provision, by regulations, as to the 
procedure for the appointment of referees including the time within which a referee may be 
appointed, the manner of the request, the procedure the referee should follow and the expenses of 
the investigation and proceedings. 

Reason for taking power 
88. As the new enforcement regime evolves, it is likely disputes will arise between reservoir 
managers and engineers who are appointed to supervise or inspect their reservoirs.  This power 
enables Scottish Ministers to provide for these disputes to be resolved in a consistent manner by 
setting out the procedure in regulations.  Any provision made under this power needs to be 
flexible and will be detailed in order to set out the steps involved in settling the dispute.  
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Choice of procedure 
89. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The power is unlikely to be contentious as the principles of the referee process are 
already provided for within the primary legislation. 

Section 71(1) – Power to make provision for SEPA to give stop notices to reservoir 
managers of controlled reservoirs 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order made by Statutory instrument  
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 

Provision 
90. Section 71(1) allows the Scottish Ministers to make provision by order, to enable SEPA 
to issue stop notices to reservoir managers of controlled reservoirs.  A stop notice is a notice 
prohibiting a reservoir manager from carrying on with a specified activity that SEPA reasonably 
believes is a risk to public safety.  Certain procedural requirements are set out in section 72.  The 
Scottish Ministers are required by section 84 to consult such organisations as appear to them to 
be representative of persons substantially affected by the making of the proposed order.  Section 
87(2) enables Ministers to permit SEPA to publicise enforcement action it has taken, including 
the use of stop notices in accordance with an order made under section 71(1). 

Reason for taking power 
91. This power would increase the enforcement options available to SEPA in the event of 
non-compliance by reservoir managers.  The intention is that SEPA can deal with each case on a 
specific and individual basis, rather than following a prescribed legal path where sometimes it 
might be inappropriate to do so. 

Choice of procedure 
92. The power under this section would enable the Scottish Ministers to confer on SEPA a 
new enforcement power that could be used to prevent a reservoir manager from carrying out his 
business.  It is therefore considered appropriate that any order made under these provisions 
should be subject to the level of parliamentary scrutiny that the affirmative procedure provides. 

Section 76(1) – Power to make provisions for SEPA to accept an enforcement undertaking 
from a reservoir manager 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order made by Statutory instrument  
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 

Provision 
93. Section 76(1) allows the Scottish Ministers to make provision as to the acceptance by 
SEPA of an enforcement undertaking from a reservoir manager and for the acceptance of such an 
undertaking to have the following consequences unless the reservoir manager fails to comply 
with the enforcement undertaking: the reservoir manager may not be convicted of the offence to 
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which the enforcement undertaking relates; SEPA may not impose on the reservoir manager a 
fixed monetary penalty, and may not impose on the reservoir manager any further enforcement 
measure.  By virtue of section 85, any order made under section 76(1) must require SEPA to 
issue guidance about the use of the powers conferred by the order.   

94. Before making an order under section 76(1) the Scottish Ministers would have to consult 
stakeholders.  

Reason for taking power 
95. The power would increase the enforcement options available to SEPA in the event of 
non-compliance by reservoir managers.   The intention is that SEPA can deal with each case on a 
specific and individual basis, rather than following a prescribed legal path where sometimes it 
might be inappropriate to do so.    

Choice of procedure 
96. The power under this section could be used to confer new enforcement powers on SEPA 
that could lead to new and potentially onerous obligations on reservoir managers.  It is therefore 
considered appropriate that any order made under these provisions should be subject to the level 
of parliamentary scrutiny that the affirmative procedure provides. 

Section 77(1) – Power to impose fixed monetary penalties on reservoir managers 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order made by Statutory instrument  
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 

Provision 
97. Provisions under section 77(1) allow Scottish Ministers to make provision about the 
imposition of fixed monetary penalties on reservoir managers where SEPA is satisfied that the 
manager has committed an offence.  Fixed monetary penalties are to be imposed by notice.  The 
amount of the penalty which can be imposed in relation to the offence will not exceed the 
maximum amount of the fine that may be imposed on summary conviction of the offence, and 
section 79 introduces certain safeguards, including prevention of a reservoir manager being 
convicted of the offence where they discharge liability for the associated fixed monetary penalty.  
The Scottish Ministers are required, by section 84, to consult such organisations as appear to 
them to be representative of persons substantially affected by the making of the proposed order.  
By virtue of section 85, any order made under section 77(1) must require SEPA to issue 
guidance about the use of the powers conferred by the order.  Section 87(2) enables Ministers to 
permit SEPA to publicise enforcement action it has taken, including the issue of fixed monetary 
penalties issued in accordance with an order made under section 77(1).  

Reason for taking power 
98. The power would increase the enforcement options available to SEPA in the event of 
non-compliance by reservoir managers.  The intention is that SEPA can deal with each case on a 
specific and individual basis, rather than following a prescribed legal path where sometimes it 
might be inappropriate to do so. 
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Choice of procedure 
99. The power under this section could be used to confer new enforcement powers on SEPA 
that could lead to new and potentially onerous obligations on reservoir managers.  
Notwithstanding that certain procedural requirements are fixed by section 78, it is nevertheless 
considered appropriate that any order made under these provisions should be subject to the level 
of parliamentary scrutiny that the affirmative procedure provides. 

Section 80(1) – Power to make provisions about the imposition of further enforcement 
measures on reservoir managers 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order made by Statutory instrument  
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 

Provision 
100. Section 80(1) allows the Scottish Ministers to make provisions about the imposition on 
reservoir managers of one or more further enforcement measures in relation to offences.  Certain 
procedural requirements are set out in section 81.  The Scottish Ministers are required, by section 
84, to consult such organisations as appear to them to be representative of persons substantially 
affected by the making of the proposed order.  By virtue of section 85, any order made under 
section 80(1) must require SEPA to issue guidance about the use of the powers conferred by the 
order.  Section 87(2) enables Ministers to permit SEPA to publicise enforcement action it has 
taken, including the use of further enforcement measures in accordance with an order made 
under section 80(1). 

Reason for taking power 
101. The power would increase the enforcement options available to SEPA in the event of 
non-compliance by reservoir managers.  The intention is that SEPA can deal with each case on a 
specific and individual basis, rather than following a prescribed legal path where sometimes it 
might be inappropriate to do so.   

Choice of procedure 
102. Notwithstanding that the primary legislation sets out certain procedural requirements, the 
power under section 80 could be used to confer new enforcement powers on SEPA that could 
lead to new and potentially onerous obligations on reservoir managers.  It is therefore considered 
appropriate that any order made under these provisions should be subject to the level of 
parliamentary scrutiny that the affirmative procedure provides. 
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Section 83(2)(b) – Power to make provision regarding non-compliance monetary penalties 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order made by Statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
103. Section 82(2) allows the Scottish Ministers to make provision regarding non-compliance 
penalties, payable if a reservoir manager fails to comply with a restraint notice, a restoration 
notice or an undertaking given under section 81(5).  Section 83(2)(b) allows the Scottish 
Ministers to set criteria in relation to the calculation of the amount of the penalty. 

Reason for taking power 
104. The power would enable Scottish Ministers to make provision for (and to specify the 
criteria for the calculation of) monetary penalties to be issued by SEPA in the event of non-
compliance with certain notices or undertakings.  The power to specify what the criteria should 
be for these calculations by order is being taken as this is a matter of detail, and the content may 
require to be adjusted over time.   

Choice of procedure 
105. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The power is unlikely to be contentious as the principles of the imposition of further 
enforcement measures are already provided for within the primary legislation. 

Section 87(1) – Power to permit SEPA to publish information 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order made by Statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
106. Section 87(1) allows Scottish Ministers to permit SEPA to publish information which 
they deem appropriate about cases where SEPA have taken action to address non compliance by 
reservoir managers including appointment of engineers, arranging for measures in the interest of 
safety to be undertaken and where they have issued stop notices, imposed fixed monetary 
penalties or further enforcement measures. 

Reason for taking power 
107. The publication of enforcement actions taken in the event of non-compliance with the 
requirements of this Bill is intended to be an additional deterrent against non compliance 
particularly where the financial penalties may be insufficient to encourage the reservoir manager 
to comply.  The power will enable the Scottish Ministers to permit SEPA to publish information 
about cases of non compliance by reservoir managers if it appears necessary to secure 
compliance with the Bill. 
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Choice of procedure 
108. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The power is unlikely to be contentious as the principles of publication of incidents 
of non compliance are already provided for within the primary legislation. 

Section 97(1) - Power to make provisions for the assessment of the quality of reports and 
statements issued by engineers 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
109. Section 97(1) allows Scottish Ministers to make provision for the assessment of the 
quality of reports, written statements and certificates prepared by construction engineers, 
inspecting engineers and supervising engineers.  

Reason for taking power 
110. It is important that reports, statements and certificates written by construction, inspecting 
or supervising engineers, are of a consistent quality and meet certain standards to ensure the 
regulation of reservoirs can be carried out effectively.  Giving Scottish Ministers the power to 
provide for a committee made up of members of ICE to assess the quality of these documents 
ensures the reports can be scrutinised by engineering experts and any shortcomings be identified.  
Giving the Scottish Ministers these powers also creates the flexibility for the procedure of the 
assessment process to be set out in detail, making sure that it is fair and transparent. 

Choice of procedure 
111. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The power is unlikely to be contentious as the principles are already provided for 
within the primary legislation. 

Section 99 - Power to make provisions as to the form and content of notices, reports, 
certificates etc. 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
112. Section 99 allows Scottish Ministers to make provisions as to the form and content of 
notices required under this Part of the Bill and any reports, certificates, written statements or 
recommendations issued by an engineer under this Part of the Bill. 
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Reason for taking power 
113. It is important that notices, reports, certificates and other written documentation produced 
by SEPA and engineers are consistent.  Although the obvious matters that should be contained in 
these documents are included in the Bill, additional provision may be required to ensure the 
information is in an appropriate form and includes such additional information so that it can be 
clearly understood and serves its appropriate purpose.  This power provides the Scottish 
Ministers with a degree of flexibility to ensure this is the case.   

Choice of procedure 
114. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The power is unlikely to be contentious as the principles are already provided for 
within the primary legislation. 

Section 101 – Power to amend references to the Institute of Civil Engineers if the Institute 
ceases to exist 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order made by Statutory instrument  
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 

Provision 
115. Section 101 allows Scottish Ministers to amend references in the Bill to ICE if the 
Institution ceases to exist.  

Reason for taking power 
116. If at any point, the Institute of Civil Engineers ceases to exist and the responsibilities of 
that organisation under this Bill are transferred to another body, this power allows Scottish 
Ministers to amend any references to ICE in the Bill.    

Choice of procedure 
117. The power under this section is a power to amend primary legislation.  It is therefore 
considered appropriate that any order made under these provisions should be subject to the level 
of parliamentary scrutiny that the affirmative procedure provides. 

Section 103 - Power to make offences inserted into section 22 of the Water Environment 
and Water Services (Scotland) Act 2003 to be triable and subject to specified liabilities 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision 
118. Section 103 allows Scottish Ministers, by amending section 22 of the Water Environment 
and Water Services (Scotland) Act 2003, to make provision for the offences inserted into that 
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Act, to be triable only summarily or either summarily or on indictment and punishable on 
conviction by the means set out in subsections (2) and (3). 

Reason for taking power 
119. In the absence of such provisions, SEPA would be unable to enforce the terms of the 
Regulations, which would affect the achievement of the water environment quality objectives of 
the Water Framework Directive (WFD).   

Choice of procedure 
120. Such regulations will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The power is unlikely to be contentious as the principles are now provided for 
within the primary legislation. 

Section 106 - Power to order any ancillary provisions 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order made by statutory instrument  
Parliamentary procedure:  Negative and (Affirmative) resolution of the Scottish 
Parliament 

Provision 
121. Section 106 allows Scottish Ministers to make supplemental, incidental or consequential 
and such transitional, transitory or savings provision they consider appropriate for the purposes 
of, or in connection with, matters relating to the Bill. 

Reason for taking power 
122. Any body of new law may give rise to a need for a range of ancillary provisions.  Without 
the power to make incidental, supplemental and consequential provision it may be necessary to 
return to the Parliament, through subsequent primary legislation, to deal with minor matters 
which require to be dealt with, to give full effect to the original Bill.  That would not be an 
effective use of either the Parliament’s or the Government’s resources 

123. This power may also be used by Scottish Ministers for example; for making provision for 
preliminary or interim certificates issued under the 1975 Act to be accepted as preliminary 
certificates under the new legislation.  This would help ensure a smooth transition from the 
regulatory regime under the 1975 Act, to the regime under the Bill for any reservoirs subject to 
construction or alteration when the Bill is commenced.   

Choice of procedure 
124. Where an order changes primary legislation, it is submitted that the affirmative procedure 
is appropriate.  In any other situation, the negative procedure is considered appropriate for these 
powers. 
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Section 109 – Commencement 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order made by statutory instrument  
Parliamentary procedure:  no Parliamentary procedure 

Provision 
125. This section provides that all of the provisions of the Bill, except certain provisions 
containing definitions and order-making powers, shall come into force on a day set by the 
Scottish Ministers by order. 

Reason for taking power 
126. The decision on when, and to what extent, the Bill is commenced is an administrative 
issue for the Scottish Ministers. 

Choice of procedure 
127. As the decision on commencement is a matter for the Scottish Ministers, and as is usual, 
the Scottish Government considers that the commencement powers should not be subject to any 
Parliamentary procedure. 
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