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(For official use only) 
PUBLIC PETITION NO. PE1329 

 
PLEASE REFER TO GUIDANCE NOTES AT THE BACK OF THIS FORM. 

1. Name of petitioner 
Robert Adamson 
2. Petition title  
Public Guardian’s responsibilities under the Adults With Incapacity (Scotland) 
Act 2000 
3. Petition text  
The Scottish Government put in place a review of the Adults with Incapacity 
(Scotland) Act 2000 with a remit to bring it up to date, specifically to introduce 
legislation that will cover the area surrounding ‘deceased’ adults and in 
particular the role of the Public Guardian in these cases.    
4. Action taken to resolve issues of concern before submitting the 
petition 
Telephone calls to the Public Guardian’s office during July 2008.  
 
Meeting with Mr Murphy, MP for East Renfrewshire and Secretary of State for 
Scotland.    
 
Requested meeting with Public Guardian which was rejected on the grounds 
that she had told me all she could and there was nothing to be gained.  
Correspondence with Mr Macintosh MSP for East Renfrewshire and frequent 
meetings and discussions with him. Copies of correspondence can be made 
available to the Committee should they wish to see them. 
 
We have followed the recognised Complaints Procedure with correspondence 
to Public Guardian, Scottish Court Service and then to the Scottish Public 
Service Ombudsman. We have kept Mr Macintosh informed throughout the 
process with photocopies of correspondence and meetings. 
5. Petition background information  
The Office of The Public Guardian (PG) informs that they must work within the 
ambit of the Adults With Incapacity (Scotland) Act 2000.  
 
In correspondence to Mr Murphy MP of 31 October 2008 the PG states ‘ 
……is now deceased and you appreciate that we have no legal authority to 
act once the adult has died’  and ‘the whole matter falls outwith my remit and I 
cannot offer him any advice’. Copy of the full letter is available to the 
Committee should they wish to see it.    
 
We deduce from this letter that the PG office has no authority to act if the 
Adult is dead. However, in a letter to Mr Murphy of 9 September 2008 the PG 
states ‘The Public Guardian’s legal authority derives solely from the Adults 
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With Incapacity (Scotland) Act 2000. By virtue of this, we only have authority 
to become involved when someone falls within the ambit of this Act and to do 
so, as the name suggests, one must be a) an adult and b) have incapacity 
(which is defined within the Act). The Act is not explicit about whether ‘the 
adult’ must be alive, or whether the legislation also applies to deceased 
adults…….Consequently, it is implicit that ‘adult’ refers to a live person. Thus, 
once the adult dies they fall outside the ambit of the Act and consequently 
therefore also outside of the Public Guardian’s authority which stems from the 
Act. Therefore the Public Guardian has no authority under which we may 
investigate concerns about a deceased person’s affairs.’    
 
Therefore the PG functions on the basis of an implication that if the adult is 
‘deceased’ then this is outwith their jurisdiction. If the “Adult” must be alive 
then it would appear that every case the PG deals with is potentially time 
expiring, as if the adult is alive at the time of investigation, and subsequently 
dies, the PG terminates the investigation.  
 
There would appear to be either a) a misinterpretation of the Act by the Public 
Guardian or b) a requirement for the Act to be reviewed and revised to ensure 
that it is explicit in the jurisdiction of the PG in cases where the adult is 
deceased and it has been discovered that the Attorney has behaved 
dishonestly and unscrupulously (to the detriment of the adult’s wellbeing and 
the adult’s estate) during the period under which they came under the 
protection of the Public Guardian’s office. 
 
We therefore request that the Scottish Government put in place a review of 
the Adults with Incapacity (Scotland) Act 2000 with a remit to bring it up to 
date, specifically to introduce legislation that will cover the area surrounding 
‘deceased’ adults and in particular the remit of the Public Guardian in these 
cases.    
6. Do you wish your petition to be hosted on the Parliament’s website as 
an e-petition? 
 YES     
7. Closing date for e-petition 
31 May 2010 
8. Comments to stimulate on-line discussion 
The title ‘Public Guardian’ gives the public the belief that they have 100% 
protection, and that the role of ‘attorney’ will be subject to this protection.  This 
is clearly not the case.   The role of the Public Guardian and/or the Adults with 
Incapacity (Scotland) Act 2000 must be amended to encompass cases such 
as these.    
 


