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(For official use only) 
PUBLIC PETITION NO. PE1303 

 
PLEASE REFER TO GUIDANCE NOTES AT THE BACK OF THIS FORM. 

1. Name of petitioner 
Grahame Smith, on behalf of the Scottish TUC 
2. Petition title  
Access to justice 
3. Petition text  
Calling on the Scottish Parliament to urge the Scottish Government to restore 
access to justice for all by abandoning its policy of full withdrawal of public 
funding for civil courts and repealing the Orders relating to Court of Session, 
High Court of Judiciary, Public Guardian and Sheriff Court fees which 
increase the cost to individuals in accessing civil justice. 
4. Action taken to resolve issues of concern before submitting the 
petition 
The question of increasing court fees was the subject of a consultation paper 
(Consultation on review of fees charged by the Court of Session, Sheriff 
Courts, Office of the Public Guardian, Accountant of the Court and High 
Court, 11 February 2008) by the Scottish Courts Service. This consultation 
was not about the principle of fee charging but increasing it. Submissions 
nevertheless were made by a number of bodies opposing the principle of such 
fees as well as any increases. The majority of respondents disagreed with the 
fee rises in principle. These were the Law Society of Scotland, Faculty of 
Advocates, Society of Writers to Her Majesty’s Signet, Association of 
Personal Injury Lawyers and the Scottish Consumer Council (Scottish Court 
Service/Review of Court Fees/6661, Final Report, 19 May 2008). 
 
There was also opposition to further increases in fees and/or reservations 
expressed as to full withdrawal of funding in the Justice Committee hearing on 
25 June 2008 – Bill Butler, Labour, Margaret Smith, Liberal Democrats, Cathy 
Craigie, Labour, Nigel Don, SNP, Paul Martin, Labour – in respect of the 
orders referred to below. 
5. Petition background information  
Civil justice abandoned as public service 
A fundamental shift is taking place in the Scottish justice system, with all of 
the consequences that may follow. The shift is that our civil justice system is 
to be no longer seen as a public service provided by the State for all of its 
citizens but instead one founded upon the ability to pay and therefore more 
available to those who can pay.   
 
Extent of Privatisation to date 
The shift has now reached a point whereby the State only funds 30% of the 
costs of the courts, staff, buildings and technology. The remaining 70% is to 
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be met by anyone who has to use the courts. This is the effect of Court of 
Session etc Fees Amendment Order 2008 (SSI 2008/236), High Court of 
Judiciary Fees Amendment Order 2008 (SSI 2008/237), Adults with 
Incapacity (Public Guardians Fees) (Scotland) Amendment Regulations 2009 
(SSI 2008/238) and Sheriff Court Fees Amendment Order 2008 (SSI 
2008/239).   
 
Objective of full privatisation 
The stated objective however is to in fact achieve 100% withdrawal: 
• The Scottish Court Service in its consultation paper (para. 1.3.1) stated: 

“Court fees and fees for services offered by the Office of Public Guardian 
(OPG) are prescribed by Scottish Ministers under statutory powers. The 
Scottish Government’s policy is that fees should be based on the principle 
of ‘full-cost pricing’” 

• The Minister for Community Safety to the Justice Committee on 25 June 
2008 (col.986) also stated: 
“In recent years, fees have not kept pace with the services that are 
provided to court users. Although there has been a policy of full cost 
recovery for court fees in Scotland and throughout the United Kingdom, it 
is striking that over the past nine years the cost recovery rate in Scotland 
has fallen from 85 per cent to 53 per cent. 
“The proposals in the four statutory instruments represent a substantial 
step to full cost recovery.” 

 
A decision for the Scottish public and Scottish Parliament 
The Scottish public, its various communities and stakeholders and even its 
MSPs who represent them, have had little opportunity to be fully appraised of 
this shift and the issues involved. The principle of full payment has not had the 
opportunity of being debated in the Scottish Parliament, nor has it appeared in 
any manifesto, nor been the subject of any primary legislation. 
 
The move to full cost pricing of our civil justice system is a radical shift in the 
administration of justice and the issues and repercussions should be fully 
considered. 
 
The Issues 
A Public Service 

• As a society it is accepted that the cost of the provision of health and 
education should be borne by the State. This is because all must have 
access to them irrespective of ability to pay. They are seen as a pre-
requisite of a fair and democratic society. It is also, in any event, 
recognised that a healthier and better educated population benefits all.  

• Justice used to be regarded in the same way. Judges were there for all 
citizens, irrespective of ability to pay. That was fair. In addition it was 
recognised that all benefited from adjudications, determinations, 
clarifications and confirmation of our rights. To not have a civil justice 
system would give rise to exclusion, discontent, frustration, anger or 
even oppression of one against another in various sections of society.   

 
A Market Philosophy 

• Now instead there is to be a pay-as-you-go type of justice. Inherent in 
this justice is a market philosophy.   

• As in the market, just as one may choose other goods and services, it 
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is said one can choose to go to court or not. In making such a choice it 
will be said that payment for goods and services has to be made. 
However this contains a fallacy. If a person goes to court, it is not a 
matter a choice. They have to go to court to comply with the law, 
vindicate or defend their rights. In the context of rights, there is no 
choice. To not be able to do so would mean that a person in fact may 
be forced into, at worst, doing something unlawful which otherwise had 
to be sanctioned by the court or doing nothing which is tantamount to 
having no rights whatsoever and which will no doubt encourage those 
who transgress those rights to do so again. 

• The idea of choice also contains a second fallacy. A market must have 
a choice between goods and services in terms of suppliers or 
providers. It could not be said that there is a choice in the face of a 
monopoly. Yet that is what exists in the justice system. The State, 
despite not paying for it, has a complete monopoly on the system of 
justice and therefore its provision and pricing. That puts it in an abusive 
position and removes it from being a guarantor of rights to being the 
determinant of rights on the basis of payment. 

 
The result 
All of this means that when a person has to go to court, whether it be as a 
consequence of the death of a loved one, for recovery of goods, for the 
custody of children, for payment of a debt, to keep a roof over their head and 
so on, they will only be able to do so in so far as they can pay. If they cannot 
pay then the civil justice doors will be shut 
 
Exemptions 
The Scottish Government and the Scottish Courts Service consider that it is 
sufficient to have exemptions. This will be mainly those who qualify for legal 
aid.   
 

• A concession for legal aid is not a concession. All the State is doing is 
the obvious. It cannot require payment from someone who is funded by 
the State anyway.   

• Legal aid is also only available according to strict financial limits and 
even apart from these it is not available in many cases in any event.  
Most Scottish citizens would not qualify for legal aid and therefore 
would be required to pay. 

• The reference to legal aid misses the point. For example, we would not 
agree that accountability for the transgression of our rights on the basis 
of creed, colour, sex or race should depend on the victim’s ability to 
pay. To allow the potential for even just one perpetrator to avoid 
responsibility for their actions because the victim could not pay is one 
too many. Yet while our courts may not be available for such a case 
they will be available (as they should be) for a case of relatively little 
public concern such as an acrimonious boundary dispute. This case 
might instead easily have access because for the proprietor money is 
no object. The ability to pay rests on money and may thereby have 
little, if anything, to do with the substance of the rights in question.   

 
Criminal Justice and Civil Justice 
There is also one massive exemption and that is the State will still fully fund 
the criminal justice system. This is not to say that it should not do so but just 
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that it is difficult to see how that can be the case but not for civil justice. For 
example, an accused charged with careless driving for killing a spouse or 
partner will go through the courts not having to pay a penny. However the 
family, in taking a civil case to establish the negligence of that driver to obtain 
compensation for the loss of a breadwinner, will have to pay the State for 
doing so and carry the risk of paying the other side’s payment to the State as 
well if they lose. 
 
The Future 
Once the 100% goal has been achieved, what then? In presenting the pay-as-
you-go-system, the Scottish Courts Service spoke unashamedly of the civil 
courts system as a “business”. Business as we all know means “profit” (and to 
achieve this higher prices and even more exclusion). The signs are already 
there. It is interesting, for example, that in the Arbitration Act, there is now a 
provision for hiring out our judges to do arbitrations. Indeed the arbitration 
may have nothing to do with Scotland. In this new business approach our 
judges will become reduced to becoming part of its marketing campaign.   
 
The Lord President 
While there has been opposition in principle to the Scottish Government’s 
intentions, this has been no more authoritatively disapproved of than by the 
Lord President, Head of the Scottish Judiciary. On being asked his views on 
the increasing of the fees, he made clear in no uncertain terms that he too 
was against the principle. We quote a paragraph in full from his response to 
the consultation paper (with underlining inserted):- 
 
“For my own part I cannot subscribe to the principle of full-cost pricing.  While 
I have no difficulty with the proposition that those who use the courts should 
pay something to the revenue costs of maintaining those courts, I am not 
persuaded that non-exempt litigants should pay the whole proportionate cost 
of such maintenance. The courts are, after all, provided in a democratic 
society by the State as a forum in which disputes can be resolved judicially. 
The whole of society, not just those who choose to sue and those who have 
the misfortune to be sued, has an interest in the provision of such a facility. 
The general taxpayer should accordingly bear some proportion of these costs 
– just as he bears the cost of State education and health care whether or not 
he has children to educate or has need of medical services. The State (and so 
the general taxpayer) has some interest in resort being had to the public 
courts rather than to alternative modes of dispute resolution; it is only by 
judicial determination that the law is clarified and determined. Accordingly, 
whatever the arrangements put in place between now and 2010/11 I would be 
opposed to a scheme which had as its ultimate objective the full recovery from 
litigants (subject to exemptions) of the revenue costs of running the courts”. 
6. Do you wish your petition to be hosted on the Parliament’s website as 
an e-petition? 
NO      
7. Closing date for e-petition 
18 December 2009 
8. Comments to stimulate on-line discussion 
 
 


