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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

36th Meeting, 2006 (Session 2) 
 

Tuesday 19 December 2006 
 

 
The Committee will meet at 10.30am in Committee Room 6. 
 
1. Legislative consent memorandum: The Committee will consider the powers to 

make subordinate legislation conferred on Scottish Ministers in the Tribunals, 
 Courts and Enforcement Bill. 

2. Executive responses: The Committee will consider Executive responses in 
relation to the following instruments— 

the Home Energy Efficiency Scheme (Scotland) Regulations 2006, 
(SSI 2006/570) 
 
the Scottish Charity Appeals Panel Rules 2006, (SSI 2006/571) 
 
the Conservation of Salmon (Collection of Statistics) (Scotland) 
Regulations 2006, (SSI 2006/572) 
 
the Environmental Impact Assessment (Agriculture) (Scotland) 
Regulations 2006, (SSI 2006/582). 
 

3. Draft instruments subject to approval: The Committee will consider the 
following— 

the Farm Woodland Premium Schemes and SFGS Farmland Premium 
Scheme Amendment (Scotland) Scheme 2007, (SSI 2006/draft) 

the Scottish Local Government Elections Order 2007, (SSI 2006/draft). 

 



 

4. Draft instruments subject to annulment: The Committee will consider the 
following— 

 
the Forestry Commission Byelaws 1982 Revocation (Scotland) 
Byelaws 2007, (SSI 2006/draft). 
 

5. Instruments subject to annulment: The Committee will consider the following—  

the Sheep and Goats (Identification and Traceability) (Scotland) 
Amendment (No. 2) Regulations 2006, (SSI 2006/594). 
 

6. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the Registration Services (Attestation and Authentication) (Scotland) 
Regulations 2006, (SSI 2006/597) 
 
the Registration of Births, Still-births, Deaths and Marriages 
(Prescription of Forms and Errors) (Scotland) Regulations 2006, 
(SSI 2006/598) 
 
the Water Services etc. (Scotland) Act 2005 (Commencement No. 5) 
Order 2006, (SSI 2006/599) 
 
the Fees in the Registers of Scotland Amendment Order 2006, 
(SSI 2006/600). 
 

7. Inquiry into the regulatory framework in Scotland (in private): The 
Committee will consider its draft report. 
 

 
Ruth Cooper 

Clerk to the Committee 
Tel: 0131 348 5212 



 

The following papers are relevant to this meeting: 
 
Agenda Items 1 – 6 
 
Legal brief (Private) 
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SUBORDINATE LEGISLATION COMMITTEE 
 

36th Meeting, 2006 (Session 2) 
 

Tuesday 19 December 2006 
 

Executive Responses 
 
 

The Home Energy Efficiency Scheme (Scotland) Regulations 2006, 
(SSI 2006/570) 

 
On 12 December 2006 the Committee asked the Executive the following: 
 

(a) To clarify the meaning of “withdrawn” where the Regulations make provision 
for grants to be withdrawn. Does it mean for example that money already paid 
can be recovered. 

 
(b) To explain what, if any, provisions there are for appeals against a decision to 

refuse or withdraw a grant. 
 

(c) To explain what, if any, provisions there are for appeal against decisions to 
terminate or suspend the appointment of an installer under paragraphs 8 and 
11 of Schedule 1. 

 
(d) To explain the inconsistency in the use of the terms “agency” and 

“administering agency” in Schedule 1. 
 

(e) To explain the provision in regulation 6(3) which appears to restrict the 
application of the Regulations to applications for grant described in that 
paragraph.  

 
The Scottish Executive responds as follows: 
 

(a) The word “withdrawn”, where the Regulations make provision for grants to be 
withdrawn because of a failure to make access available or to cooperate, 
means that no grant works will be carried out or no further grant works will be 
carried out. Grant will be paid for any grant works already carried out. The 
grant is paid directly to the installer for the works that are done, not to the 
applicant. There is no question of grant having to be recovered from 
applicants.  

 
(b) The Regulations deal with eligibility. However, the detailed application and 

appeals procedures are not in the Regulations. These are provided for by 
conferring functions on the administering agencies in terms of section 15(6) of 
the Social Security Act. The administering agencies will operate the 
application procedure which includes an appeals process. Every applicant will 
receive information about the appeals process. The application procedures 
and appeals process are included in the contract between Communities 
Scotland,on behalf of the Scottish Ministers, and the managing agent.  



(c) With regard to a right of appeal against decisions to terminate or suspend the 
appointment of an installer under paragraphs 8 and 11 of Schedule 1, this 
schedule provides for the duties and powers of administering agencies. Their 
relationship with installers will be contractual and termination or suspension in 
appropriate circumstances is a matter for these contracts. In the event of a 
breach of contract, both the administering agency and the registered installer 
will have the remedies available under contract law.  

 
(d) The term “administering agency” in Schedule 1 is used in the first paragraph 

after each new subject heading. Thereafter, the word “agency” is used. The 
Executive considers that it is clear from the context that this is a reference to 
the administering agency as no other agency is mentioned. 

 
(e) The provision in regulation 6(3) is declaratory. It explains the application of the 

Regulations in the transitional phase. It does not restrict it. The previous 
paragraph provides that these Regulations do not apply to applications made 
and approved by the end of the year. In contrast, this paragraph confirms that 
they do apply to applications made but not yet approved. The Executive 
considers that it is clear from the context that this refers to transitional 
provisions. 

 
 

The Scottish Charity Appeals Panel Rules 2006, (SSI 2006/571) 
 
On 13th December 2006 the Committee asked the Executive for an explanation of the 
following matters – 
 

(a) to explain the vires for rule 10 (and 18(2)) standing paragraph 1(4) of schedule 
2 to the parent Act and the fact that the enabling power enables rules to be 
made as to the practice and procedure of but does not mention the 
constitution of the Panel. 

 
(b) to explain whether the power to submit documents etc electronically under 

rule 24 is to apply in all cases or to notices other than those sent under rules 
3(1), 6(1)(a) and 7(a) given the reference to writing in those provisions. 

 
(c) with respect to paragraph (5) of rule 18, it is noted that no provision is made in 

the Rules as to the time within which an appeal may be made to the Court of 
Session. Paragraph 4(2)(g) of schedule 2 to the parent Act indicates that 
Rules may make provision for this purpose. The Committee therefore asks 
whether it is intended to make appropriate provision in some other way. 

 
The Scottish Executive responds as follows: 
 
Rule 10 and 18(2) 
1. It is important that a hearing before the Panel is not stopped or delayed 
unnecessarily due to the inability of a member of the Panel to attend on the day of the 
hearing because, for example, of illness. For that reason the Rules address 2 scenarios. 
Rule 16 (which is not subject to comment by the Committee) makes provision for notice 
to be given to the parties when it is known in advance of a Panel hearing that the 



hearing cannot proceed due to the absence of a Panel member. It is considered 
necessary that a similar procedural provision is required when a Panel member is 
unavailable after a hearing has commenced and that is what Rule 10 addresses. 
 
2. Rule 10 is subject to 2 conditions – it does not apply if the legally qualified Chair is 
absent and is subject to the consent of parties. Rule 18(2) is consequential upon Rule 
10 because the Rules require to make clear the procedure for voting when Rule 10 has 
been engaged.  
 
3. Both provisions are there to provide the Panel with a procedure to be followed 
when faced with the absence of a Panel member after the hearing has started. We 
consider both provisions to be within the vires of the paragraph 4(1) of Schedule 2 to the 
Act. 
 
Rule 24 
4. The power in Rule 24 allows the Secretary flexibility to accept electronic 
communications when appropriate in a particular case. To that extent, the starting point 
for appeals will be that all notices (including those referred to by the committee) will 
require to be sent to the Panel in writing. 
 
 

The Conservation of Salmon (Collection of Statistics) (Scotland) 
Regulations 2006, (SSI 2006/572) 

 
The Committee has requested in its letter of 12 December 2006 information from the 
Executive on the following matters: 
 

(a) To confirm whether any representations were made in respect of the 
Regulations and if so what those representations were and what action was taken 
in respect of them. 
 
(b) To confirm that the requirement of subsection 4(b) of section 38 is fulfilled and 
if so, to explain the absence from the preamble of a reference to this fact. 

 
The Scottish Executive responds as follows: 
 

(a) There was one representation and one objection received during the 
consultation process. The representation was to support the making of the 
Regulations. The objection was that the collection of the statistics required in 
order to comply with the Regulations would be time consuming for proprietors and 
supplying them to District Salmon Fisheries Boards unnecessary since they were 
already supplied to Fisheries Research Services. 
 
The Scottish Ministers considered the objection and proceeded to make the 
Regulations in accordance with paragraph 14(1)(a) of Schedule 1 to the Salmon 
and Freshwater Fisheries (Consolidation) (Scotland) Act 2003. The view was that 
the fact that the information already had to be held for supply to FRS meant that 
there would be no greater burden on fisheries proprietors. 
 



(b) It is confirmed that the requirement in section 38(4)(b) of the 2003 Act is 
fulfilled. The Executive is of the view that it is unnecessary to narrate this fact in 
the preamble and that failure to do so does not affect the validity of the 
Regulations. It is considered however that it would have been helpful to have 
footnoted the fact and we undertake to do so in future instruments in exercise of 
this power. 

 
 

The Environmental Impact Assessment (Agriculture) (Scotland) Regulations 
2006, (SSI 2006/582) 

 
The Committee has requested in its letter of 12th December information from the 
Executive on the following matters. 
 

(a) To clarify the way in which Article 6(3)(b) of the EIA Directive has been 
implemented. 
 
(b) To clarify whether regulation 14(5) should refer to the second set of 
corresponding English Regulations (namely SI 2006/2522). 
 
(c) To clarify the meaning of regulation 28(3)(a), given that it does not cover 
carrying out re-instatement works. 
 
(d) To explain how the EIA Directive as it applies to restructuring rural land 
holdings has been implemented in Scotland, and if here and there has been delay 
in doing so, the reason for that delay. 
 
(e) To explain why the Transposition Note does not cover implementation of the 
Habitats Directive. 

 
The Scottish Executive responds as follows: 
 

(a) Article 6(3)(b) of the EIA Directive requires that the main reports and advice 
issued to the competent authority or authorities at the time when the public 
concerned is informed in accordance Article 6(2) of the Directive, are also made 
available to the public concerned. 
 
Regulation 11(2) implements Article 6(2) of the EIA Directive and provides for the 
publication of the application for consent (which includes the environmental 
statement).  
 
The operation of the regime is that the process begins with a screening process 
under regulation 7. The formal decision in that process is required to be made 
available on a public register (regulation 7(7)(b). Were the planned operation to 
be considered a relevant project as being likely to have significant effect on the 
environment, the applicant would be advised that an Environmental Statement 
would be required. On completion of the Environmental Statement by the 
applicant, an application for consent, which includes the Environmental 
Statement, is submitted to ERAD. On receipt, ERAD will publish details of the 
application and make the Environmental Statement available for inspection in 



terms of Regulation 11(2)(b). Since the Environmental Statement must include 
advice from relevant bodies on the proposed project, there will be no other 
reports or advice available at that time. Only if the Environmental Statement was 
considered later to be deficient in any way would further information be sought 
and published in terms of Regulation 12 (3) 
 
In essence, at the stage of the publicity in accordance with regulation 11(2) as 
required by Article 6(2) of the Directive, no main reports or advice will have been 
issued to the Scottish Ministers. 
 
Article 6(3)(b) in so far as it is relevant to the regime is implemented by the 
requirement to publicise the application including the environmental statement in 
regulation 11(2). 
 
(b) We are grateful to the Committee for raising this point. We confirm that the 
reference should be to the Environmental Impact Assessment (Agriculture) 
(England) (No.2) Regulations 2006 and will amend the Regulations at the earliest 
opportunity. 
 
(c) Again we are grateful to the Committee for raising this point. We confirm that 
regulation 28(3)(a) should have provided power to carry out the re-instatement 
works and that we will amend the Regulations at the earliest opportunity. 
 
(d) Annex II of the Directive relates to projects that do not require EIA 
automatically but which could have “significant effects on the environment”. 
Members States have some leeway in how they apply EIA procedures to these 
projects. 
 
In relation to “projects for the restructuring of rural land holdings” in the late 1980s 
and 1990s the UK chose not to implement this part of the Directive on the 
grounds that it was intended to apply to large scale restructuring of agricultural 
land holdings initiated by public authorities. The UK took the view that there were 
no such projects in the UK. The European Commission queried this approach in 
1991 and again 2000. In both cases the Commission accepted the UK’s 
explanation for not transposing and dropped the matter.  
 
In October 2003, the Commission raised the matter for a third time and in 
particular queried the view that such projects should only apply to projects 
initiated by the public sector and not the private sector. After consultation with the 
Commission the UK accepted that technically it was obliged to transpose the 
restructuring part of the Directive. Since then, the implementation has been 
progressed as quickly as possible involving discussion with key stakeholders and 
formal consultation processes. 
 
(e) The focus of the Regulations is the implementation of the EIA Directive rather 
than the Habitats Directive. Compliance with the Habitats Directive is an 
underpinning feature of the regulations which aim to protect and conserve key 
natural habitats and wild fauna and flora (the Habitats Directive) insofar as it 
applies to relevant projects. Key protection measures are provided through 
Regulations 3(4), 7(5) and, in particular Regulation 15(3).  
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