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AGENDA 
 

33rd Meeting, 2006 (Session 2) 
 

Tuesday 28 November 2006 
 

 
The Committee will meet at 10.30am in Committee Room 6. 
 
1. Declaration of interests: Janis Hughes MSP will be invited to declare any 

relevant interests. 

2. Choice of Deputy Convener: The Committee will choose a new Deputy 
Convener. 

3. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in relation to the following bill— 

Adoption and Children (Scotland) Bill as amended at Stage 2 

and take oral evidence from— 
 

Peter Willman, Bill Team Leader. 
 

4. Delegated powers scrutiny: The Committee will consider a response from the 
Executive to points raised on the following bill— 

Bankruptcy and Diligence etc. (Scotland) Bill as amended at Stage 2. 

5. Executive responses: The Committee will consider Executive responses in 
relation to the following instruments— 

the Advice and Assistance (Assistance by Way of Representation) 
(Scotland) Amendment (No. 2) Regulations 2006, (SSI 2006/draft) 

the Rice Products (Restriction on First Placing on the Market) 
(Scotland) Regulations 2006, (SSI 2006/542) 

the EC Fertilisers (Scotland) Regulations 2006, (SSI 2006/543). 



 

6. Instruments subject to annulment: The Committee will consider the following—  

the Pesticides (Maximum Residue Levels in Crops, Food and Feeding 
Stuffs) (Scotland) Amendment (No. 3) Regulations 2006, (SSI 2006/548) 

the Police (Minimum Age for Appointment) (Scotland) Regulations 
2006, (SSI 2006/552) 

the Water Environment (Controlled Activities) (Third Party 
Representations etc.) (Scotland) Regulations 2006, (SSI 2006/553) 

the Water Environment (Relevant Enactments) Order 2006, 
(SSI 2006/554) 

the Food for Particular Nutritional Uses (Addition of Substances for 
Specific Nutritional Purposes) (Scotland) Amendment Regulations 
2006, (SSI 2006/556) 

the Non-Domestic Rating (Telecommunications and Canals) (Scotland) 
Amendment Order 2006, (SSI 2006/557). 

7. Instruments not subject to Parliamentary procedure: The Committee will 
consider the following— 

 
the Regulation of Scallop Dredges (Scotland) Revocation Order 2006, 
(SSI 2006/549). 

 
8. Instruments not laid before the Parliament: The Committee will consider the 

following— 

the Glasgow City (Electoral Arrangements) Order 2006, (SSI 2006/546) 
 
the West Dunbartonshire (Electoral Arrangements) Order 2006, 
(SSI 2006/547) 
 
the Renfrewshire (Electoral Arrangements) Order 2006, (SSI 2006/551) 
 
the Na h-Eileanan an Iar (Electoral Arrangements) Order 2006, 
(SSI 2006/558). 
 

 
Ruth Cooper 

Clerk to the Committee 
Tel: 0131 348 5212 
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SUBORDINATE LEGISLATION COMMITTEE 

 
33rd Meeting, 2006 (Session 2) 

 
Tuesday 28 November 2006 

 
Executive Response 

 
 

Bankruptcy and Diligence etc. (Scotland) Bill as amended at Stage 2 
 
1. Your letter of 21 November to Gerald Byrne sets out the points relating to the 
provisions of the Bankruptcy and Diligence Etc. (Scotland) Bill (“the Bill”) on which the 
Committee is seeking an explanation.  The Executive responds as follows. 
 
Section 196 – Amendments of the Debt Arrangement and Attachment (Scotland) 
Act 2002 
 
2. The Committee has asked the Executive to comment on the need for section 
196(2A) of the Bill in light of section 7(4) of the Debt Arrangement and Attachment 
(Scotland) Act 2002 (“the 2002 Act”). 
 
3. Section 196(2A) of the Bill amends section 3 of the 2002 Act to make it clear that 
sections 3(1) and (2) of the 2002 Act are subject to contrary provisions in regulations 
made under section 7(1) of the 2002 Act.   
 
4. Section 3(1) of the 2002 Act requires a debtor to obtain advice from a money 
adviser in relation to certain issues, such as the debtor’s financial circumstances, prior 
to making an application for the approval or the variation of a debt payment programme.  
Section 3(2) requires the application made by the debtor to contain a signed declaration 
by a money adviser and to specify the money adviser’s name and address. 
 
5. Section 196(3A) of the Bill amends section 7(2) of the 2002 Act so that, inter alia, 
regulations made under section 7(1) of the 2002 Act can make provision about the 
circumstances in which some or all of the functions of a money adviser can instead be 
carried out by an approved intermediary and circumstances in which a debtor is entitled 
to make an application for the approval or the variation of a debt payment programme 
where the debtor has not obtained money advice under section 3(1). 
 
6. Section 7(4) of the 2002 Act enables regulations made under section 7(1) to 
modify any enactment including the 2002 Act.  This power could therefore have been 
used as an alternative to section 196(2A) to modify section 3 of the 2002 Act when 
making regulations under the new powers set out in section 196(3A) of the Bill which 
affect the requirements in those provisions. 
 
7. Even although legally the Executive could have relied upon the power in section 
7(4) of the 2002 Act, the Executive considers it preferable for section 196(2A) to be 
included in the Bill for the sake of clarity.  This provision will make it clear on the face of 
the 2002 Act that there is a power in section 7(1) of the 2002 Act to make regulations to 
limit or modify the requirements for money advice.  
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8. There is precedent for this approach in the 2002 Act at section 2(4) where it is 
provided that an application for a debt payment programme is to incorporate the 
consent of all of the debtor’s creditors, subject to any contrary provision in regulations 
made under section 7(1) of the 2002 Act. 
 
9. Section 196(2A) not only therefore provides a greater measure of clarity than 
reliance upon section 7(4) of the 2002 Act, but is also consistent with the current 
drafting of that Act. 
 
Section 198(1) – Information disclosure regulations 
 
10. The Committee has advised that it has agreed to lodge an amendment at Stage 3 
of the Bill so that the procedure to be applied on any exercise of the power to make 
regulations set out in section 198(1) of the Bill would depend on the nature of the 
amendment proposed.  The Committee has asked the Executive to comment on the 
proposed “open procedure”. 
 
11. The Executive can advise that the “open procedure” referred to by the Committee 
has tended only to be available in exceptional circumstances and has been rarely used.  
As an open procedure entails Parliament delegating the decision on the appropriate 
procedure to be used to Ministers, any application of the open procedure requires to be 
made only where particular criteria applies. 
 
12. It can be found, for example, in section 2(2) of the European Communities Act 
1972, an act of particular constitutional importance.  The powers in section 2(2) of that 
act are extremely wide.  They may be used to make a whole range of provisions from 
very minor provisions to substantial provisions of the type which are contained in 
primary legislation.  Moreover, they cover several different areas of law.   
 
13. Whilst the power contained in section 198(1) of the Bill is not of the same width as 
that contained in section 2(2) of the European Communities Act 1972, the Executive 
recognises that it can be described as relatively substantial and dealing with matters of 
a particularly sensitive nature.  It can be distinguished from other powers relating to data 
sharing on the basis that it is capable of being used to set up a whole new court based 
information disclosure scheme which will impact directly upon the rights of several 
groups of people such as creditors, debtors and third party information holders.  It is 
therefore capable of having a wide effect.  
 
14. The first set of regulations made under this power will set out the details of the 
information disclosure scheme and should, without doubt, be subject to affirmative 
procedure.  The power could be used subsequently to prescribe other types of 
information which may be obtained by creditors, the terms of disclosure of that 
information and any other provision as Scottish Ministers think fit.  The Executive 
accepts therefore that subsequent regulations could also deal with matters of a 
particularly sensitive nature and might merit affirmative procedure.  Conversely, 
subsequent regulations could alter a minor detail of the information disclosure scheme.  
Such regulations would not be considered as sensitive in nature and would accordingly 
be more suited to negative procedure. 
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15. The Executive recalls the SLC’s recommendation in its stage 1 report that due to 
the sensitivity of the powers involved, all regulations made under this power ought to be 
subject to affirmative procedure.  It is grateful for the Committee’s further consideration 
of this power and its recognition that, in fact, some regulations made under this power 
may simply tweak an existing information disclosure scheme and would therefore be 
more appropriately dealt with by negative procedure.   
 
16. In this context, and in light of the particularly sensitive nature of the power 
contained in section 198(1), the Executive agrees that there are exceptional 
circumstances which merit the use of an open procedure. 
 
17. The Executive notes that the Committee has lodged its own amendments, 
however, on the basis that those amendments do not preserve affirmative procedure for 
the first set of regulations under section 198(1) (which the Executive and the Committee 
have both agreed is appropriate) the Executive has lodged its own amendments (please 
see the Annex).  Those will provide for such an open procedure but retain affirmative 
procedure for the first set of regulations made under section 198(1).  
 
 
23 November 2006 
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Annex 
 
Executive amendments 
 

SCOTTISH PARLIAMENT BILL AMENDMENT 

ID Number:   <ID Number> 

Name of Proposer:    Allan Wilson 
Name of Supporters:  <Supporter Names> 
 
In section 201, page 163, line 8, leave out <subsection (4)> and insert <subsections (4) 
and (5)> 

 
 

SCOTTISH PARLIAMENT BILL AMENDMENT 

ID Number:   <ID Number> 

Name of Proposer:    Allan Wilson 
Name of Supporters:  <Supporter Names> 
 
In section 201, page 163, line 18, at end insert— 

<(5) Subsection (3) above does not apply to a statutory instrument containing further 
regulations made under section 198(1) of this Act where a draft of it has been 
laid before, and approved by a resolution of, the Scottish Parliament.> 
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SUBORDINATE LEGISLATION COMMITTEE 
 

33rd Meeting, 2006 (Session 2) 
 

Tuesday 28 November 2006 
 

Minister’s Letter 
 
 

Letter from Allan Wilson MSP, Deputy Minister for Enterprise & Lifelong 
Learning, on the Bankruptcy and Diligence etc. (Scotland) Bill 
 

Delegated powers inserted at stage 3 
 
The last meeting of the Enterprise and Culture Committee on stage 2 of the Bankruptcy 
and Diligence Bill took place on 7 November. The powers in the Bill to make subordinate 
legislation were altered at stage 2, and a supplementary delegated powers 
memorandum was sent to the Parliament on 17 November 2006. 
 
The Parliament has just confirmed that stage 3 of the Bill will take place on 30 
November 2006. I will be seeking to make further changes to the powers to make 
subordinate legislation at stage 3. I am therefore writing to you with an explanation of the 
changes that will be sought by the Executive at the time of writing, and why. 
 
Section 1 – Discharge of debtor 
 
Section 1 was amended at stage 2 to remove the changes made by that section to 
section 72 of the Bankruptcy (Scotland) Act 1985 (“the 1985 Act”). The new power of 
Scottish Ministers to prescribe the minimum period that a debtor must remain 
sequestrated under section 54(1) of the 1985 Act which was subject to affirmative 
procedure is, as a result of that amendment, made subject to negative procedure.  
 
This change was made in response to the recommendation by both your Committee and 
the Enterprise and Culture Committee that the power in section 1 to vary the discharge 
period should be removed, as a key policy decision of that kind should only be changed 
by primary legislation.  
 
I agree that this is a matter that should be left to primary legislation. As explained in the 
supplementary delegated powers memorandum I have lodged a further amendment at 
stage 3 to remove the words “(or such other period as may be prescribed)”, as 
introduced by section 1(2) of the Bill, from section 54(1) of the 1985 Act. This 
amendment will, if agreed. remove the power to vary the discharge period. 
 
 
 
 
 
 
 
 



After section 15 – Vesting of estate and dealings of debtor 
 
Power conferred on: Scottish Ministers 
Power exercisable by: Regulations 
Parliamentary Procedure: Negative resolution of the Scottish Parliament 
 
I will be lodging an amendment that will insert a new section after section 15 of the Bill. If 
agreed, this amendment will protect people who buy property just after the effective date 
of the seller’s sequestration.  
 
It is at present possible for a buyer acting in good faith to pay the price only to find that 
both the property they have bought and the money they have paid are taken by the 
trustee in sequestration. This can happen if a sequestration has effect in the period 
between a buyer paying the price and (say) attempting to register a new interest in land. 
 
This is because of what is sometimes called the ‘registration gap’. When someone buys 
land they check searches in the property register to make sure that it belongs to the 
seller, and searches in the Register of Inhibitions and Adjudication to make sure that the 
seller is not barred from selling the land by (say) an inhibition or a sequestration. 
 
Such searches are inevitably a bit out of date. If someone is sequestrated it may take a 
couple of days for that fact to be registered, and the search itself may be a couple of 
days old when the price is paid. However, even a gap of four or five days is enough for a 
seller to go bankrupt and for the trustee in sequestration to start the process of recording 
a title to the land. 
 
If the buyer does not know about the sequestration then they will not know that they are 
in a ‘race to the register’ with the trustee. The buyer may find that when they try to 
register their new right they find that the land has been transferred to someone else. 
 
While this is unlikely to happen, the consequences for the buyer are devastating. The 
serious problems that can be caused in this way became evident in a case known as 
Sharp v Thomson1. The then Scottish Office asked the Scottish Law Commission to look 
at that case, and the Commission produced a Discussion Paper2 which recommended 
protecting good faith buyers by closing the registration gap. Although the Sharp case 
was concerned with company receivership the nature of the problem was confirmed in 
relation to sequestrations in the case of Burnett’s Trustee v Grainger3. 
 
It has only now been possible to make changes in the Bill, but those changes are worth 
making even at this late stage. The planned stage 3 amendments will have the effect of 
handicapping the trustee in the race to the register, so that a buyer acting in good faith 
and without undue delay is guaranteed to win the race and get what they have paid for. 
 
In particular, it is intended that the trustee will not be able to complete title to any land 
forming part of a debtor’s estate at sequestration until 28 days after the sequestration 
goes onto the public record. It is also intended that the Scottish Ministers will have 
power to prescribe some other period than 28 days. 
                                                 
1 1997 SC(HL) 66 
2 SLC DP 114 ‘Discussion paper on Sharp v Thomson’, published July 2001. 
3 2004 UKHL 8  



The 28 day period may need to change in future in order to ensure that a fair balance is 
struck amongst the competing interests. If the handicap is too great then the law will be 
unfair to the debtor’s creditors, and if it is too small then buyers acting without undue 
delay will still be at an unfair risk of losing what they have paid for. 
 
What is a fair or unfair depends on matters that are not in the buyer’s control. For 
example, many conveyances of land can only be registered if stamp duty is paid. This 
means that the Keeper of the Registers will not accept the deed for registration unless 
there is proof of payment. However, the length of time it takes to get a deed stamped 
has changed over recent years. It used to take only a few days, but in recent times it has 
taken 3 weeks or more. 
 
Conveyancing lawyers keep a close eye on these things, because they provide a 
personal guarantee that a good title will be given if the buyer registers their title without 
delay. This guarantee (in a ‘letter of obligation’) used to require the buyer to register their 
title within 7 days. The deadline has been 14 days, and 21 days, and is now 28 days. 
This is why I have fixed on 28 days as a fair period at this time.  
 
The same 28 period is used elsewhere in the Bill for the same reasons. In particular, the 
new diligence of land attachment has effect under section 70(4) of the Bill on the 28th 
day after registration of a notice in the property registers, and Scottish Ministers may 
under section 70(7) substitute a different period. That power is subject to negative 
resolution procedure, as explained in paragraphs 120 to 128 of the Delegated Powers 
Memorandum. 
 
Making a judgement on the appropriate handicap is a policy issue, and therefore 
parliamentary scrutiny of the exercise of the power is appropriate. However, it is 
intended to use the power as needed to ensure that law keeps pace with current 
conveyancing practice. That in itself is a largely technical process, and in my view 
negative procedure provides the right level of scrutiny for this new power. 
 
Before section 23 – Qualifying debt limit in sequestration 
Section 29A - Certain regulations under the 1985 Act: procedure 
 
Power conferred on: Scottish Ministers 
Power exercisable by: Regulations 
Parliamentary Procedure: Affirmative resolution of the Scottish Parliament 
 
I intend to seek changes to section 5 of the 1985 Act. That section sets out the 
conditions that must apply before the estate of a living or deceased debtor may be 
sequestrated. 
 
One such condition is that the total amount of debts at the date of the application for 
sequestration is not less than £1500. I have lodged an amendment that will if agreed 
insert a new section into the Bill, to increase the qualifying debt limit from £1500 to 
£3000, in line with the equivalent increase made by stage 2 amendment to the lower 
debt limit in land attachment. 
 
The qualifying debt limit in debtor applications is set out in section 5(2B) of the 1985 Act, 
and for creditor petitions in section 5(4) of that Act. Scottish Ministers already have 



powers under section 5(4) subject to negative parliamentary procedure to prescribe the 
qualifying debt limit in creditor petitions. 
 
I have lodged amendments that will if agree provide a similar power to prescribe the 
qualifying debt limit in debtor applications, and provide for the powers in both section 
5(2A) and 5(4) to be subject to affirmative parliamentary procedure. 
 
Sequestration has serious consequences for debtors, and the cancellation of debt 
otherwise due can have a significant impact on creditors. The level of the qualifying debt 
limit is a significant part of the law on access to sequestration, and in my view it is 
appropriate for regulations changing that limit to be subject to a high level of 
parliamentary scrutiny. On that basis affirmative parliamentary procedure is appropriate. 
 
Section 117 – Residual attachment 
 
Power conferred on: Scottish Ministers 
Power exercisable by: Regulations 
Parliamentary Procedure: Negative resolution of the Scottish Parliament 
 
Chapter 3 of Part 4 of the Bill introduces the new diligence of residual attachment, which 
together with land attachment will replace the existing diligence of adjudication. 
 
Residual attachment will, as the name suggests, enable creditors to realise the value of 
assets that can’t be sold under any other diligence. It can therefore cover the more 
unusual types of property, such as intellectual property rights. 
 
The Bill provides a framework for residual attachment, and does not deal in detail with 
each type of property that might in future be subject to residual attachment. Instead, 
section 117(2) of the Bill provides that residual attachment may only be used to attach 
property of such description or class as may be specified by Scottish Ministers by 
regulations. This approach ensures that the effect of the diligence will work effectively for 
each particular class of property that can be attached. 
 
Introducing a new diligence will of course lead to a need for consequential amendments 
in other areas. For example, the Bill makes changes to time to pay arrangements under 
Part 1 of the Debtors (Scotland) Act and to section 37 of the 1985 Act (effect of 
sequestration on diligence) that are needed to take account of land attachment. 
  
The same changes need to be made for residual attachment. However, in that case the 
detailed effect of the new diligence is not set out on the face of the Bill. That being so it 
is not possible to make the consequential changes that are needed in the Bill. I therefore 
intend to seek agreement to an extension in the scope of the enabling power in section 
117(2) so that regulations may provide for the effect on time to pay, and the effect of 
sequestration on a residual attachment 
 
The Bill provides that regulations made under section 117(2) will be subject to negative 
parliamentary procedure. The proposed extension of that power will enable 
consequential amendment, and such changes while important do not raise any 
significant policy issues. It is therefore thought that negative parliamentary procedure will 
provide the right level of scrutiny. 



After section 197A – Procedure for execution of removing 
 
Power conferred on: Court of Session 
Power exercisable by: Act of sederunt 
Parliamentary Procedure: None 
 
The Supplementary Delegated Powers Memorandum sets out the effect of new Part 14A 
of the Bill. That part provides for new enabling powers, including a power for the Court of 
Session to specify by Act of Sederunt additional days on which it will not be competent 
to remove persons from heritable property (land and buildings). 
 
I have been approached by the Society of Messengers-at-arms and Sheriff Officers who 
have now had a chance to consider the effect of the new Part. They have asked about 
the legal status of the current practice of certifying removal from a building by chalking 
the Queen’s initials on the door after the occupants are ejected, and about the point at 
which (say) a motor vehicle held by an occupant can be treated as having been 
removed to a place of safety. 
 
Procedural issues such as this are in my view best left to the courts, which of course 
have a close connection with the issues raised by the enforcement of judgements. The 
Court of Session already has more general powers to regulate procedural matters by Act 
of Sederunt made under section 32 of the Sheriff Courts (Scotland) Act 1971, section 
102 of the Debtors (Scotland) Act 1987, and section 5 of the Court of Session Act 1988.  
 
It is not however clear that those powers are broad enough to cover rules dealing with 
the matters raised by SMASO. I therefore intend to lodge an amendment that will 
provide a rule making power that will extends to such matters. 
 
Regulation of court procedures, while important, does not raise any general policy 
issues. An instrument does not therefore need to be made by Scottish Ministers, or 
subject to any particular level of Parliamentary scrutiny. It is therefore appropriate for the 
Court of Session to make such rules as it thinks fit by Act of Sederunt. 
 
Non-Executive amendments 
 
At the time of writing there are no non-Executive amendments that seek to alter the 
powers to make subordinate legislation.  
 
 
21 November 2006 
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SUBORDINATE LEGISLATION COMMITTEE 
 

33rd Meeting, 2006 (Session 2) 
 

Tuesday 28 November 2006 
 

Executive Responses 
 
 

The Advice and Assistance (Assistance by Way of Representation) 
(Scotland) Amendment (No. 2) Regulations 2006, (SSI 2006/draft) 

 
1. On 21st November 2006 the Committee asked the Executive for an explanation 
of the following matter –  
 

“The Committee asks the Executive what, if any, plans it has to consolidate the 
Regulations as a whole.” 

 
The Scottish Executive responds as follows –  
 
2. The Executive is aware that the Advice and Assistance (Assistance by Way of 
Representation) (Scotland) Regulations 2003 have now been amended several times. 
The Executive intends to consolidate these Regulations at the earliest available 
opportunity. 
 
 
23rd November 2006 
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The Rice Products (Restriction on First Placing on the Market) (Scotland) 
Regulations 2006, (SSI 2006/542) 

 
1. In its letter of 21 November the Committee commented as follows- 
 

“The Committee notes that the Scottish Regulations do not provide the same 
enforcement provisions as the equivalent English Regulations and asks the 
Executive the following- 
 
(a)  To explain, in light of Article 3 of the Decision, the absence of a provision 
equivalent to that in regulation 4(2) and 4 (4) (b) of the English Regulations which 
appear to impose an obligation on local food authorities to verify absence of GM 
Rice in their areas. 
 
(b) To explain, in the light of Article 4 of the Decision, the absence of a 
provision equivalent to that in regulation 4(2) and 4 (4)(c) of the English 
Regulations which appear to impose an obligation on local food authorities to 
secure the withdrawal of GM contaminated rice within the areas.” 

 
The Food Standards Agency responds as follows:  
 
2. The English Regulations impose a general duty on local authorities to execute 
and enforce those Regulations and the Commission Decision (regulation 4(1) and (2)).  
In addition they go on to make specific provision imposing a duty on authorised officers 
of the authorities concerned to ensure compliance with the Commission Decision.  
These are set out in regulation 4(4) (a)-(c).   
 
3. The Scottish Regulations by virtue of regulation 4 (1)  impose a comprehensive 
duty upon local authorities to execute and enforce the  Regulations and the Commission 
Decision, within their own areas.  Local authorities in Scotland therefore have imposed 
upon them a duty to execute and enforce articles 3 and 4 of the Commission decision 
via this provision.   
 
4. The local authority is then given a power by the Scottish Regulations to appoint 
authorised officer to act in matters arising out of the regulations to act in matters arising 
under the regulations.  Officers so appointed therefore are given the function of ensuring 
that the obligations set out under the regulations are adhered to, including the duty 
mentioned in regulation 4 (1).   
 
5. The Food Standards Agency considers that the drafting of the Scottish 
Regulations achieves the same effect as the English Regulations but does so in a more 
direct manner. 
 
 
23 November 2006  
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The EC Fertilisers (Scotland) Regulations 2006, (SSI 2006/543) 
 
1. On 21 November 2006, the Committee requested an explanation of the following 
matters- 
 

“(a)  To explain why in regulation 7(c) the requirements of Article 21 of the EC 
Regulation are expressed as alternatives to the requirements of Article 6(2)(c) 
rather than as in SI 2006/2486 and the EC Regulation where both requirements 
must be fulfilled. 
 
(b) To explain the similar point which arises in regulation 8(c). 
 
(c)   To explain the absence of a Transposition Note. 
 
(d)   To provide further justification for the inclusion of the due diligence defence 
given the absence of such a defence from the English and Welsh Regulations.” 

 
The Scottish Executive responds as follows- 
 
First Question 
 
2. Regulation 7(c) has been drafted in this way to comply with the requirements of 
the EC Regulation.  Regulation 7 is drafted in order to catch a contravention of either 
requirement alone, which the Executive believes is intended by the EC Regulation.  To 
provide for an offence only where both elements of the EC Regulation are contravened 
does not appear to meet the EC Regulation. 
 
Second Question 
 
3. In relation to regulation 8(c), the explanation is the same as for regulation 7(c). 
 
Third Question 
 
4. The practice of the Executive at present is to produce transposition notes in 
relation to Directives.  The Regulations provide various supplementary enforcement and 
other mechanisms in relation to an EC Regulation, the provisions of which are of course 
directly applicable in national law and largely cross referred to in the Regulations.  In the 
circumstances, no transposition note was produced. 
 
Fourth Question 
 
5. The Executive considers that a strict liability offence is onerous and concluded, 
having consulted on and having assessed the offences being created, that such 
offences were not justified in this case.  The Executive is of the view that the offences 
created and the defence meet the requirements of Article 36 of the EC Regulation, which 
require that penalties be effective, proportionate and dissuasive.  The Committee will 
wish to note the precedent - the Regulations disapply offence provisions in the 
Agriculture Act 1970 (“the 1970 Act”) read with the Fertilisers Regulations 1991, for 
offences now covered by the Regulations.  Section 82 of the 1970 Act provides a 
defence of due diligence in respect of contraventions of regulations made under section 
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74A of that Act, e.g. the 1991 Regulations.  That due diligence defence was therefore 
already applicable to EC fertiliser offences under the 1991 Regulations. 
 
 
23rd November 2006 
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SUBORDINATE LEGISLATION COMMITTEE 
 

33rd Meeting, 2006 (Session 2) 
 

Tuesday 28 November 2006 
 

Executive Letter 
 
 

The Regulation of Scallop Dredges (Scotland) Order 2006, (SSI 2005/371) 
 
1. On 5 September 2005 the Committee asked the Executive for an explanation as 
follows:  
 

“It appears to the Committee that this Order imposes technical standards. 
However, there is no indication of whether it has been notified to the European 
Commission under the Technical Standards Directive.  The Executive is asked to 
confirm whether this notification has been made and, if so, why no explanation 
has been included in the Explanatory Note or Executive Note.” 

 
The Scottish Executive responds as follows: 
 
2. The Scottish Executive responded on 7 September 2005 noting the Committee’s 
view that the Order imposed technical standards; advising that the Order had not been 
notified to the European Commission under the Technical Standards Directive; indicating 
that, in light of the Committee’s view, it would re-consider whether any of the provisions of 
the Order should have been notified under the Technical Standards Directive; indicating 
that as part of this process it would consult with colleagues in DEFRA and NAWAD; and 
undertaking to advise the Committee of the outcome of its re-consideration in due course. 
After a lengthy process of consultation with colleagues in other fisheries administrations, 
which have also made orders with almost identical provisions, the Scottish Executive is in 
a position to advise the Committee of the outcome of its re-consideration. 
 
3. The Scottish Executive accepts the Committee’s view that certain provisions of 
the Order impose technical standards; that the Technical Standards Directive applies to 
those provisions of the Order; and that, accordingly, those provisions of the Order should 
have been notified to the Commission in draft under Article 8 of the Technical Standards 
Directive. 
 
4. The Scottish Executive proposes to revoke the Order, and has laid a revocation 
Order to achieve this. Once this process is complete, the Scottish Executive proposes to 
notify the technical standards to the Commission in draft form in accordance with Article 
8 of the Technical Standards Directive. 
 
5. The Scottish Executive is grateful to the Committee for drawing this matter to its 
attention. The Committee will wish to be aware that no enforcement action has been 
taken in respect of this Order. 
 
21 November 2006 
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