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AGENDA 
 

32nd Meeting, 2006 (Session 2) 
 

Tuesday 21 November 2006 
 

 
The Committee will meet at 10.30am in Committee Room 6. 
 
1. Inquiry into the regulatory framework in Scotland: The Committee will take 

oral evidence from— 

Margaret Curran MSP, Minister for Parliamentary Business; 
Murray Sinclair, Head of Constitution and Parliamentary Secretariat;  
Gerald Byrne, Head of Constitution Unit; and 
Jane McLeod, Office of the Solicitor to the Scottish Executive. 

2. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in relation to the following bill— 

Bankruptcy and Diligence etc. (Scotland) Bill as amended at Stage 2 

and take oral evidence from— 

Andrew Crawley, Bill Team Leader; 
Alison Crowe, Office of the Solicitor to the Scottish Executive; and 
John St Clair, Office of the Solicitor to the Scottish Executive. 
 

3. Delegated powers scrutiny: The Committee will consider a response from the 
Executive to points raised on the following bill— 

Custodial Sentences and Weapons (Scotland) Bill at Stage 1. 

4. Executive responses: The Committee will consider Executive responses in 
relation to the following instruments— 

the Bus User Complaints Tribunal Regulations Revocation Regulations 
2006, (SSI 2006/draft) 
 



 

the Waste Management Licensing Amendment (Scotland) Regulations 
2006, (SSI 2006/541) 

the Rice Products (Restriction on First Placing on the Market) 
(Scotland) Regulations 2006, (SSI 2006/542). 

5. Draft instruments subject to approval: The Committee will consider the 
following— 

the Advice and Assistance (Assistance by Way of Representation) 
(Scotland) Amendment (No. 2) Regulations 2006, (SSI 2006/draft) 

the Criminal Legal Aid (Scotland) (Prescribed Proceedings) 
Amendment Regulations 2006, (SSI 2006/draft). 

6. Instruments subject to annulment: The Committee will consider the following—  

the EC Fertilisers (Scotland) Regulations 2006, (SSI 2006/543). 

7. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the Management of Offenders etc. (Scotland) Act 2005 
(Commencement No. 3) Order 2006, (SSI 2006/545). 
 

8. Inquiry into the regulatory framework in Scotland: The Committee will 
consider evidence heard in relation to its draft report. 
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Clerk to the Committee 
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SUBORDINATE LEGISLATION COMMITTEE 
 

32nd Meeting, 2006 (Session 2) 
 

Tuesday 21 November 2006 
 

Executive Response 
 
 

Custodial Sentences and Weapons (Scotland) Bill at Stage 1 
 
I refer to your letter to the Scottish Executive’s Constitution and Parliamentary 
Secretariat on the above. For ease of reference, I have taken the paragraphs and 
questions from the Committee’s letter and incorporated those together with answers in 
the letter set out below. 
 
Section 2 – Parole Board Rules  
 

1. While the Committee is content that the powers in this section are subject to 
negative procedure, the Committee wonders why the Executive decided to take the 
approach of applying the provisions of Section 210 of the Local Government 
(Scotland) Act 1973 rather than inserting a tailor made power into the Bill. The 
Executive is asked to comment. 

 
Answer: As the Committee is aware, section 20(4A) of the Prisoners and Criminal 
Proceedings (Scotland) Act 1993 (“the 1993 Act”) currently contains a provision which is 
very similar to that set out in section 2(3) of the Bill. This provision was inserted by 
section 5(1)(c) of the Convention Rights (Compliance) (Scotland) Act 2001. The 
Executive considers that there is merit in retaining this recently-added provision in 
substantially the same terms. 
 
Section 4(2) – power to amend definitions of certain sentences 
 

2. The Committee was concerned to note the extremely wide nature of this Henry 
VIII power, which confers on Ministers an order-making power to amend the 
definitions of custody-only and custody and community sentences by substituting a 
different duration from that set out in section 4(1). The Committee was concerned that 
the power could have a profound effect on the operation of the Bill as it affects the 
number of prisoners who are entitled to unconditional release, and who are brought 
into the scheme for community licence and curfew orders.  
 
3. The point raised by the Committee at para 7 below is relevant here. If it is intended 
that the duty of the court to fix a custody part should apply to all sentences of 15 days 
or more (as section 6(1) provides) regardless of the definitions of custody-only and 
custody and community sentences, the Executive is asked why would there be a 
need for the power in section 4(2)?  
 
4. The Committee considered this power alongside the powers in sections 6(10) and 
36(1)(b) (with 36(9)(b) The Committee’s comments on these other sections are set 
out below, however the attention of the Executive is drawn to the Official Report of the 
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Committee’s meeting on 31 October where the strength of the Committee’s concerns 
on the use of the powers are set out in detail (cols 2052-2054).  
 
On the power in section 4(2), the Committee asks the Executive to elaborate on 
the scope of the power and to provide further justification for using a Henry VIII 
power for this potentially fundamental aspect of the Bill. 

 
Answer: It may prove, on the basis of future data and in the light of post implementation 
evaluation of the proposals as they stand, that custody and community sentences are 
more effective for sentences of a longer period than the 15 days currently prescribed for. 
The power allows the demarcation line to be moved on the basis of evidence but without 
the need for new primary legislation to allow the Scottish Ministers to respond effectively 
and promptly to changing circumstances in sentence management. The section 4(2) 
power will also allow the Scottish Ministers to make changes, if required, to respond 
effectively to trends. 
 
The affirmative resolution will require a full Parliamentary debate before any changes 
could be made. If the Executive considered it appropriate to exercise this power, it is 
unlikely that the new terms that would be substituted would, in practice, be substantially 
different from the current cut-off point. However, any proposed change would be 
evidence-based. On that basis, the Scottish Executive accepts that this power could be 
narrowed without losing the desired effect by setting a limit beyond which the 
demarcation line could not be moved. Further consideration will be given to what that 
demarcation point might be. This maintains the desired degree of flexibility whilst, we 
trust, answering the Committee’s concern about the breadth of the power.  
 
The clear intention behind the power in section 4(2) is to alter the length of sentence 
where the custody and community sentence provisions apply. This includes the setting 
of a custody part under section 6(1). If the power in section 4(2) was used, the ancillary 
powers in section 47 of the Bill would be used to amend section 6(1) accordingly. 
Nevertheless the Executive is looking at the terms of section 6(1) with a view to making 
this clearer. 
 
Section 6(10) – power to alter the proportion of sentence forming the “custody 
part”  
 

5. The Committee notes that section 6(1) (to specify a custody part) applies to a 
person on whom a sentence of 15 days or more has been imposed. It does not use 
the term “custody and community sentence” with the result that, if the power in 
section 4(2) to vary definitions of custody-only and custody and community services is 
exercised, such a variation will not affect the duty in section 6(1). It will still be 
triggered by a sentence of 15 days or more regardless of the definitions of those 
sentences. The Committee is not clear whether this is intentional or inadvertent 
and asks the Executive for clarification. 
 
6. The Committee is extremely concerned about the wide Henry VIII power in 
section 6(10) which allows Ministers to vary the “default” custody part; and the 
principle of using a statutory instrument to change penal sentences. 
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7. The Committee noted that use of the power could allow the default custody part 
to become substantially more or substantially less than one half. The Committee 
observed that in relation to increasing the default custody part, two interpretations 
were possible. Either the power in section 6(10) is restricted by section 6(6) or it is 
not. It is not expressly restricted but arguably is implicitly restricted. The Committee 
questioned the Executive’s intention with reference to this power. In particular, if the 
power is not restricted by section 6(6), how is a court to fix the custody part, should 
the default proportion become greater than ¾ of sentence and what, if any, knock on 
effect would this have on the length of sentence which is to be fixed.  
 
8. If the default custody part becomes significantly less, one potential effect is that it 
becomes correspondingly harder for a court to justify exercising its discretion to fix a 
higher proportion than the lowered default proportion.  
 
9. The Committee wondered whether section 47 (Ancillary Provision) could be used 
to amend the ¾ maximum in section 6(6), if it were argued that, say, 80% would 
achieve the policy objective. 
 
10. The Committee also noted with concern that this significant power is subject only 
to negative procedure. It also notes that a similar power in Sections 36(1)(b) is subject 
to affirmative procedure. 
 
11. The Executive’s attention is again drawn to the Official Report of the meeting and 
the Committee’s discussion on this section (cols. 2054-2058). 
 
12. The Executive is asked to  
 

• clarify the relationship/interaction between subsections (3), (6) and 
(10); in particular, the Committee wishes to establish whether the 
Executive considers the power at subsection (3) to be limited by 
subsection (6) – if it is not so limited, the Committee asks for 
explanation as to how courts are to apply a “default” custody part in 
excess of ¾ of sentence; 

• elaborate on the scope of the power and to provide further 
justification for using a Henry VIII power in relation to this 
fundamental aspect of the Bill; 

• clarify the effect on subsection (6) if the custody-part in subsection 
(3) was to be changed for example to ¾;  

• clarify whether section 47 (Ancillary Provision) could be used to 
amend the ¾ maximum in section 6(6); and 

• provide justification for the use of negative procedure? 
 
Answer: Section 6(10) gives the Scottish Ministers the power to amend subsection (3) 
by substituting a different proportion of the sentence for the proportion mentioned (which 
is one-half). This is the minimum proportion of the sentence which the court must specify 
as the custody part. The Committee has pointed out that the provisions of subsection 
(10) may be in tension with subsection (6), which prevents the court from specifying a 
custody part of more than 75%. The intention here is to provide the Scottish Ministers 
with the power to vary the custody part to take account of sentencing trends but it will 
never be more than 75%. That is why the power relates only to subsection (3). 
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The Scottish Ministers’ policy is that all community and custody prisoners will spend a 
period on licence in the community. This seeks to assist offenders in rehabilitating back 
into the community while subject to a number of relevant and testing licence conditions. 
 
Future data may prove that alternative custody periods are more appropriate for certain 
offenders. For example, it may prove that, for certain types of offender, a shorter custody 
element and longer community element is more effective, allowing resources both in 
prisons and the community to be better targeted in a more effective and efficient 
manner. 
 
The Executive also accepts that this power should be subject to affirmative procedure. 
 
Clarification on the point raised in paragraph 7 has already been provided earlier in this 
letter. 
 
Section 30(5) – power to amend, add or remove licence conditions during 
detention in prison 
 

13. The Committee notes that this is a further Henry VIII power subject to negative 
procedure which empowers Ministers to vary the licence conditions. It notes the 
justification offered by the Executive that the power is necessary in order that the 
specified conditions, which shall not be suspended, can be modified if future 
developments render that unnecessary. The Committee considers this justification 
rather vague. 
 
14. The Committee asks the Executive how it intends to use this power, and 
what possible “future developments” it has in mind.  

 
Answer: This section applies to offenders who are in custody while also on licence, but 
without that licence having been revoked. In this type of situation, all licence conditions 
other than those set out in subsection (3) will be suspended for the period that the 
person remains in custody (and, of course, while the licence is still in force).  
 
The Delegated Powers Memorandum makes the point that the 2 conditions set out in 
subsection (3) are, generally speaking, the only ones likely to be capable of being 
breached while in prison. However, there may in the future be conditions to which this 
same reasoning may apply. To take a hypothetical example, let us suppose that the use 
of the internet were to become widespread in jail in years to come. An offender’s licence 
may contain a condition that prevents access to the internet (for instance, if the 
individual has been convicted of internet pornography offences). In such a situation, it 
would be desirable to be able to enforce that condition were any person subject to it to 
be detained in circumstances to which section 30 applies. 
 
Section 36(1)(b) and (9)(a) and (b) – curfew licences  
 

15. The Committee notes that the power in section 36(1)(b), taken along with 
36(9)(b), is a Henry VIII power subject to affirmative procedure that enables the 
variation of time limits set out in the Bill. This power raises similar concerns that are 
expressed above in relation to the powers in sections 4(2) and 6(10), regarding the 
width of the power and the potential impact on fundamental aspects of the Bill. 
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16. The Executive is asked to– 
 

• elaborate on the scope of the power and to provide further justification for 
using a Henry VIII power on this fundamental aspect of the Bill; and 
 
• provide further information on the types of prisoner who are to be 
specified, in order that the Committee can assess the delegated power; and  
 
• explain further why a delegated power is required in relation to section 
36(9)(a).  
 

Answer: This section broadly re-enacts the home detention curfew provisions that 
were inserted into the Prisoners and Criminal Procedure (Scotland) Act 1993 by section 
15 of the Management of Offenders etc. (Scotland) Act 2005. The policy behind this 
provision is to enable the Scottish Ministers to provide low tariff offenders who meet 
certain criteria with an incentive of progressing to the community part of the sentence 
before reaching the end of the custody part. Release would be subject to a number of 
conditions, one of which would be electronic monitoring. 
 
The Scottish Ministers are required to make an order specifying who might be eligible for 
a ‘curfew licence’, referred to in common parlance as a home detention curfew licence. 
The order is subject to affirmative resolution. Placing the power in an order allows the 
other provisions in the Bill to be implemented and to work in practice for a period before 
any parliamentary consideration of the licence curfew provision takes place. In addition, 
there are groups of offenders who will not be eligible for home detention curfew licences. 
These are likely to be the same as those provided for in the Management of Offenders 
etc. (Scotland) Act and include, for example, sex offenders or offenders liable to be 
deported. 
 
Subsection 36(9)(a) provides that provisions of Part 2 of the Bill can be applied, subject 
to modifications specified in the order. The power conferred by section 36(9)(a) is 
necessary due to the nature of curfew licences. It permits provisions of the Bill to be 
applied to home detention curfew licences but with modifications which may be needed 
due to the differences between a home detention curfew licence and an "ordinary" 
licence.  
 
Home detention curfew licences are unusual in that they permit release from custody 
before the expiry of the custody part. A higher level of restriction is a key feature of a 
home detention curfew licence compared with a typical licence issued on the expiry of a 
prisoner's custody part. Therefore it may be appropriate to modify the effect of the 
provisions of the Bill which deal with licences when applying these provisions to home 
detention curfew licences. These provisions (which are principally contained in chapter 3 
of Part 2) are quite correctly drafted to deal with licences issued after a prisoner is 
released from the custody part (or punishment part) of a sentence. It would be confusing 
to have dealt directly with the particularities of home detention curfew licences in these 
provisions and this would have obscured the core purpose of these provisions. For 
example, sections 26 and 27 which deal with conditions may be applied to persons on 
home detention curfew licences but such an application will need to contain 
modifications to account for the mandatory home detention curfew condition. 
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Similarly the sections dealing with the decision as to whether or not to release a prisoner 
on the expiry of the custody part will need to be applied to persons released on home 
detention curfew licence. This will require modifications to cater for the fact that the 
prisoner is not in custody at the time of the decision but has been released under the 
restrictive home detention curfew licence. Again, it would have obscured the main 
purpose of these provisions if they had been drafted in such as way as to account for 
prisoners released on home detention curfew licence. 
 
Finally, the committee will note that home detention curfew licences will only be 
available in respect of particular categories of prisoner (see the power in section 36(1)). 
It may be appropriate to make different modifications for different categories of prisoner. 
 
Subsection 36(9)(b) is necessary to allow the Scottish Ministers the flexibility to alter the 
“window” within which prisoners can be released on home detention curfew licence and 
the proportion of the sentence that offenders must have served. The power is subject to 
the affirmative procedure and so would require full Parliamentary discussion.  
 
In light of all of the above, the Executive believes it is more appropriate for the relatively 
complex and technical modifications that will be made under this power to be set out in 
subordinate legislation rather than add such material to the face of the Bill. Nevertheless 
the Executive recognises the importance of the home detention curfew licence 
provisions which is why it considers it imperative that an order under section 36(1) 
(which encapsulates the powers in section 36(9)) be subject to the affirmative resolution 
procedure. 
 
Section 43 – inserts new section 27A into Civic Government (Scotland) Act 1982: 
power to modify description of articles requiring a “knife dealer’s licence” 
 
17. The Committee noted that this is another Henry VIII power (subject to negative 

procedure) which enables Ministers to modify definitions, and therefore vary items 
covered by the scheme. It considered that a possible alternative approach might 
have been to enable Ministers to prescribe the size of a knife/blade/other articles 
covered by section 27(A)2 and make different provisions for different types. In the 
Committee’s opinion, this alternative approach would appear to achieve flexibility 
without enabling modification of primary legislation by secondary legislation. The 
Executive is asked whether alternative approaches were considered and if so, 
why they were disregarded. 

 
Answer: As indicated in the Delegated Powers Memorandum, the Executive considers it 
essential that the coverage of the licensing scheme for swords and knives should be 
flexible in order that it is capable of responding to developments arising during the 
practical operation of the scheme. This might either permit the sellers of some items to 
be excluded from the scheme or require that sellers of other weapons are brought within 
the scheme. For example, it is proposed to use these powers to exempt dealers who sell 
only smaller pen-knives, skian dhus or kirpans – it is possible though that a convincing 
case might also be made for the exclusion of other smaller knives not designed for 
domestic purposes, but which have at this stage not been brought to our attention. As a 
further example, police advice at present is that smaller pen-knives are not a problem 
item but, if a specific design of pen-knife were developed which police intelligence 
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indicated was becoming a problem, then the regulations could be used to require that 
those selling it were properly licensed. 
 
The Executive is of the view that the arrangements proposed strike the right balance 
between transparency and accountability to Parliament on the one hand and, on the 
other, the danger of over-defining the coverage of the scheme in the Bill and risking the 
exclusion of dangerous items which may be brought to our attention by the police at 
some point in the future. 
 
Where such flexibility is required in a regulatory scheme the Executive considers it 
appropriate that primary legislation should provide that the rules of the scheme can be 
specified in regulations. The Executive therefore considered whether the definition of the 
weapons to be subject to licensing should be entirely specified in regulations – which 
would have permitted the maximum flexibility. However, what the Executive has done in 
this instance is to aim for the maximum specificity and transparency possible in the 
primary legislation itself by setting out in detail the intended coverage of the scheme on 
the face of the Bill in section 27A(2).  
 
The Executive takes the view that this gives a clear indication as to the type of items 
which may be added, removed or adjusted in the exercise of the power under section 
27A(6) in a way which a definition contained only in regulations would not. The 
Executive is also of the view that it would undesirable to use valuable Parliamentary time 
to simply add, adjust or remove individual types of knives etc. from the scheme when 
such fine tuning is more efficiently dealt with by regulations.  
 
In addition, the Executive considers that the power is a narrow one in contrast, for 
instance, to that contained in section 44 of the Civic Government (Scotland) Act 1982 
which provides wide powers to specify new activities which may be subject to a licensing 
regime. In the case of the section 27A(6) power, exercise of the power would be 
restricted to modifying the items for which a ‘knife dealers’ licence’ is required and the 
Executive’s view is that this limits the coverage of the scheme to items associated with 
weapons such as knives and would exclude the potential to extend to the scheme to 
items which are in no way similar to such items (e.g. anything which is not a weapon or 
an item necessary for the functioning of a weapon). 
 
Section 43 – inserts new 27K into the 1982 Act: power to prescribe manner of 
application for “recovery order” by Act of Adjournal 
 
18. The Committee notes that the DPM is silent on this power. It is therefore unclear 

whether the Executive consulted with the Lord President on the need for such a 
power.  

 
19. Rule 9.4A of the Parliament’s Standing Orders provides that for any Executive Bill 

“which contains any provision containing power to make subordinate legislation” a 
DPM should be provided which sets out information on the power and upon whom it 
is conferred, why it is appropriate to delegate the power, and the procedure if any to 
which the exercise of the power will be subject to. 
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20.  The Executive is asked for further explanation of the need for this power, why 
this was not included in the DPM, and whether the Lord President was 
consulted on the need for such a power. 

 
Answer: The Executive acknowledges that the Delegated Powers Memorandum does 
not refer to this power and apologises for this oversight. As the Delegated Powers 
Memorandum indicates, section 27K (and 27J) are based on the seizure provisions of 
the Knives Act 1997 and the Knives (Forfeited Property) Regulations 1997 (S.I. 
1997/1907) which contain identical provisions in respect of the Act of Adjournal. The 
Executive concluded that the same power was required in this Bill for the same reasons 
as it was provided for in the 1997 Act. The Executive did not therefore formally consult 
with the Lord President on this matter but has discussed it with the Lord President’s 
Office, who have confirmed that they are content.  
 
Section 43 – inserts new section 27Q into the 1982 Act: power to provide 
exceptions to certain offences under 1982 Act  
 
21. The Committee notes with concern that this is another Henry VIII power. It notes that 

the Executive’s justification for the power is that it would be used (but not at the 
outset) to except test purchasing from the offences. No other exception is mentioned, 
although the Committee notes from the DPM that the intention is to use the power in 
limited circumstances. The Committee concludes that the power might possibly be 
drawn more widely than is necessary. 

 
22. The Executive is asked how it intends to use this power beyond the example 

quoted, and why it is necessary for the power to be cast as wide as it is.  
 
Answer: The Executive is of the view that this power a narrow one in that it is restricted 
to creating exceptions to the offences specified in primary legislation. This takes a 
similar approach to other weapons legislation – for example the Criminal Justice Act 
1988 (Offensive Weapons) (Exemption) Order 1996 (S.I. 3064/1996) provides that 
section 141A(3)(c) (sale of knives or certain articles with blade or point to persons under 
18) shall not apply to a folding pocket-knife (if the cutting edge of its blade does not 
exceed 7.62 centimetres (3 inches)) or a cartridge razor blade (as defined in regulation 
2(b) of the Order). 
 
The power is drafted in this way so as to ensure that, in light of practical operation of the 
scheme, any exceptions which it is desirable to introduce to the scheme will apply not 
only to the offences inserted by the Bill but also to those offences provided for in the 
Civic Government (Scotland) Act 1982. As the Delegated Powers Memorandum 
indicates, the Executive envisages that this power may be used to modify the provisions 
of the Act in order to enable a test purchase regime to be put in place. At this stage, the 
Executive does not anticipate other immediate use of the power.  
 
Section 45 – power to create exceptions in section 141 of the Criminal Justice Act 
1988 
 
23. Again, the Committee notes with concern that this is a Henry VIII power which 

enables the amendment of an offence created in primary legislation. It notes that the 
justification given for this power is that legitimate uses of weapons may be identified 
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in the future. The Committee considers that it might be assumed that the purpose of 
the power is to amend section 141 of the Criminal Justice Act 1988 to reflect the 
knife dealer’s licence scheme introduced by sections 43-44 of the Bill; however the 
power is not tailored in this way, this justification has not been offered and such 
consequential provision could have been made using the powers in section 47 
(ancillary provision). Accordingly, no justification has been given other than stating 
that new matters may emerge in the future. The Executive is asked to justify its 
reasons for this power. 

 
Answer: The Delegated Powers Memorandum notes that these provisions are intended 
to enable the Executive to make similar provision to that made for England and Wales in 
clause 40 (now clause 43) of the Violent Crime Reduction Bill. As with the Westminster 
provisions, it is intended that this power will be used to make exceptions to section 141 
of the Criminal Justice Act 1988 for the purposes of film, theatre and television. While 
these exceptions are relevant to knives and swords they also have wider application to 
other offensive weapons currently proscribed under section 141 – hence the separate 
powers here as an addition to those in section 47. 
 
In addition, the Executive considers it essential that prohibitions on the sale, 
manufacture etc. of weapons should be appropriate to the weapons in question . Section 
141(1) of the Criminal Justice Act 1988 covers a very wide range of activities and the 
Criminal Justice Act 1988 (Offensive Weapons) (Scotland) Order 2005 (S.S.I. 2005/483) 
which is made under section 141(2) of the 1988 Act provides a long list of weapon types 
in relation to those activities. There may be good reasons which emerge during the 
practical operation of these prohibitions as to why some of those activities are 
acceptable in relation to some of those weapons. It is the Executive’s view that Ministers 
should have the power to adapt the weapons regime in section 141 to accommodate 
justifiable activities in relation to weapons which would otherwise be caught as offences 
under the provisions.  
 
Section 47 – power to make incidental, supplementary, consequential, transitory, 
transitional or saving provision, including modification of primary legislation 
 

24. The Executive is asked why it is necessary to extend this power so as to 
enable amendment of the Bill itself.  

 
Answer: The Committee notes that the power to make ancillary provisions includes 
power to amend the Bill itself. The Executive considers it important to have the ability to 
make ancillary provisions in this way to assist in maintaining the coherence and 
accessibility of the legislation. As outlined in the Delegated Powers Memorandum for the 
Bill, ancillary orders made be necessary to make minor supplementary provisions. In 
some circumstances the best way to achieve the desired result may be to insert text into 
the relevant Bill provision. This helps to make the law clearer for the end users of the 
legislation.  
 
For example, if the power were to be used to add a minor supplementary procedure, 
placing the new procedure beside the substantive provision in the Bill to which it relates 
would save readers and users of the legislation from having to look at more than one 
instrument to obtain the complete picture. Allowing this power to be used to amend other 
enactments (including the Bill itself) does not affect the breadth of the power. It can be 

 9



 
 

 

used only to deal with a matter which is clearly within the scope and policy intentions of 
the original Bill. 
 
Schedule 1, para 17 – regulations on the tribunal, its procedure and suspension of 
members 
 

25. The Committee notes that the Bill does not provide for any right of appeal against 
a decision of the Tribunal removing or suspending a member from office. It is not 
clear to the Committee whether such a right of appeal is intended and, if it is, whether 
the intention is that the right to appeal is to be provided for in the Regulations. If that 
is the intention, the provision confers a power not a duty to make such Regulations as 
Ministers consider necessary or expedient. Accordingly, it would not be mandatory to 
make regulations containing an appeal right.  
 
26. The Executive is asked – 
 

• to confirm what, if any, intentions it has in relation to a right of 
appeal; and 

• for its comments on whether placing an appeal in regulations would 
strike the right balance between primary and secondary legislation. 

 
27. The Committee also notes that there is no provision requiring consultation with 
the Scottish Committee of the Council on Tribunals. The Executive is asked to 
confirm whether it intends to consult with the Scottish Committee, and if so, 
whether it intends to do so by placing a formal duty to do so in the Bill. 

 
Answer: A public appointment is not a contract of employment. Parole Board 
members receive a statement of terms and conditions under which they accept the offer 
of a public appointment. The terms and conditions make members aware of the removal 
process and under which circumstances they may be instigated. The current removal 
regulations (SSI 2003/184) do not contain a right of appeal, and the Executive does not 
consider it necessary to provide for one. There will, of course, be a right of challenge by 
way of judicial review if the circumstances support such an action. 
 
The Committee also queries the inclusion of a provision requiring consultation with the 
Scottish Committee of the Council of Tribunals (SCCT). Bringing the Board within the 
auspices of the SCCT requires primary legislation (and is outwith the scope of this Bill). 
We await a suitable legislative opportunity. In the meantime, as a matter of best practice 
and ongoing policy, the SCCT would be consulted on relevant matters pertaining to the 
Parole Board. 
 
 
Scottish Executive Justice Department 
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SUBORDINATE LEGISLATION COMMITTEE 
 

32nd Meeting, 2006 (Session 2) 
 

Tuesday 21 November 2006 
 

Executive Responses 
 
 

The Bus User Complaints Tribunal Regulations Revocation Regulations 
2006, (SSI 2006/draft) 

 
1. On 14th November 2006 the Committee asked the Executive for an explanation of 
the following matters: 
 

“(a) To confirm that no transitional provisions are required in relation to the staff of 
the Tribunal. 
 
(b) To explain the absence of the word “Scotland” from the title of the instrument.” 

 
The Scottish Executive responds as follows: 
 
2. The Executive confirm that the Tribunal does not employ staff and therefore no 
transitional provisions are required in this respect. 
 
3. The regulations being revoked (the Bus User Complaints Tribunal Regulations 
2002) do not contain Scotland in the title and we accordingly considered it would be 
preferable to be consistent with that approach in the naming of this instrument. 
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The Waste Management Licensing Amendment (Scotland) Regulations 
2006, (SSI 2006/541) 

 
1. In its letter of 14 November 2006, the Committee commented as follows -  
 

“The Committee asks the Executive what, if any, plans it has to consolidate the 
Regulations as a whole.” 

 
The Scottish Executive responds as follows:  
 
2. The Executive is very conscious that the Waste Management Licensing 
Regulations 1994 have been frequently, and substantially, amended, and fully intends to 
consolidate them at an appropriate time. The present Regulations begin that process by 
codifying the important provisions of Schedule 3 to the 1994 Regulations.  In addition 
there are two important developments in the relatively near future. We shall shortly be 
consulting, together with the Scottish Environment Protection Agency, on means of 
improving waste regulation. Such improvements are likely to include changes to the 
1994 Regulations. In addition, a revision of the Waste Framework Directive 
(2006/12/EC) is currently under consideration by the European Council and Parliament. 
The transposition of any resulting revised Directive will provide an opportunity to 
consider further clarification and consolidation of the 1994 Regulations.  
 
3. Given the nature and scope of these forthcoming developments the Executive 
considers that in the interim it would be premature to have brought forward proposals for 
a full consolidation at this time.     
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The Rice Products (Restriction on First Placing on the Market) (Scotland) 
Regulations 2006, (SSI 2006/542) 

 
1. The Subordinate Legislation Committee considered the above instrument at its 
meeting on 14 November. The Committee asks the Executive the following- 
 

“(a)  To explain the purpose of the definition of “Regulation 178/2002” in 
regulation 2(1) as this term does not appear to be used in the Regulations. 
 
(b) To explain, in the light of Article 4 of the Decision, the absence of a 
provision to deal with the disposal of material found to be contaminated, given the 
Executive’s practice with other similar Emergency instruments such as SSI 
2005/479.” 

 
The Food Standards Agency responds as follows:  
 
First question  
 
2. The Food Standards Agency agrees that whilst the definition is superfluous it 
does not in their opinion invalidate the instrument. The provision will be removed at the 
earliest legislative opportunity. 
 
Second question  
 
3. The purpose of the Regulations is to prohibit the import of rice for food or feed 
that may contain unauthorised GM material.  It is an offence to place unauthorised GM 
material on the  market within Scotland by virtue of the Genetically Modified Food 
(Scotland) Regulations 2004 (SSI 2004/432) and the Genetically Modified Animal Feed 
(Scotland) Regulations 2004 (SSI 2004/433) (“the GM Regulations”) (Regulation 5 and 
the schedule in both instruments refer).   
 
4. The GM Regulations are enforced by local authorities (who also have the function 
of enforcement under SSI 2006/542).  The GM Regulations give local authorities powers 
to inspect and seize food or feed  which they suspect may not comply with the 
requirements of the GM Regulations and that food or feed may then be destroyed by 
order of the Sheriff (Regulation 6 (4) of SSI 2004/432 and regulation 8 of SSI 2004/433 
refer) . 
 
5. In addition to these powers local authorities also have powers under the Official 
Feed and Food Controls (Scotland) Regulations 2005 (SSI 2005/616) (regulation 29 
refer) to detain and destroy food or feed imported from a third country which it appears 
to the local authority does not comply with food or feed law.  This power is sufficiently 
wide to allow destruction of food or feed which has been imported into Scotland which 
does not comply with the requirements of the Decision, even if it is shown not in fact to 
be contaminated with unauthorised GM material. 
 
6. In these circumstances the Food Standards Agency consider that it is not 
necessary to provide any additional powers in SSI 2006/542 to deal with any rice that is 
contaminated with unauthorised GM material or any rice that does not otherwise comply 
with the requirements of the Decision. 
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