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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

30th Meeting, 2006 (Session 2) 
 

Tuesday 7 November 2006 
 

 
The Committee will meet at 10.30am in Committee Room 6. 
 
1. Delegated powers scrutiny: The Committee will consider a response from the 

Executive to points raised on the following bill— 

Protection of Vulnerable Groups (Scotland) Bill at Stage 1. 

2. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in the following bill— 

Planning etc. (Scotland) Bill at Stage 2. 

3. Executive responses: The Committee will consider Executive responses to 
matters raised on the following instruments— 

the Personal Injuries (NHS Charges) (Amounts) (Scotland) Regulations 
2006, (SSI 2006/draft) 

the Criminal Legal Aid (Scotland) (Fees) Amendment Regulations 
2006, (SSI 2006/515). 

4. Draft instruments subject to approval: The Committee will consider the 
following— 

the Civic Government (Scotland) Act 1982 (Licensing of Skin Piercing 
and Tattooing) Amendment Order 2006, (SSI 2006/draft) 

5. Instruments subject to annulment: The Committee will consider the following—  

the Police Act 1997 (Criminal Records) (Scotland) Amendment 
Regulations 2006, (SSI 2006/521) 



 

the Regional Transport Strategies (Health Boards) (Scotland) Order 
2006, (SSI 2006/528) 

the Transmissible Spongiform Encephalopathies (Scotland) 
Regulations 2006, (SSI 2006/530) 

the Closures Guidance (Railway Services in Scotland and England) 
Order 2006, (SI 2006/2837). 

6. Proposed change to Standing Order 10.3.2 (“the 20 day rule”): The 
Committee will consider a draft response to the Procedures Committee. 

 
Ruth Cooper 

Clerk to the Committee 
Tel: 0131 348 5212 
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SL/S2/06/30/2 

SUBORDINATE LEGISLATION COMMITTEE 
 

30th Meeting, 2006 (Session 2) 
 

Tuesday 7 November 2006 
 

Executive Response 
 
 

Protection of Vulnerable Groups (Scotland) Bill at Stage 1 
 
1. Thank you for your letter of 24 Oct 2006 concerning the Protection of Vulnerable 
Groups (Scotland) Bill at Stage 1. The Committee’s points will be answered in turn. 
 
Sections 3, 4 and 5 
 
2. The Executive would highlight the definition of "prescribed" in section 96(1) and 
confirm that the reference to "prescribed information" in these sections is, therefore, a 
regulation-making power. This also applies to sections 7(2), 8(1), 10(1)(a) and 11(1). 
Using “prescribed” in this way is a standard plain language drafting technique which is 
adopted regularly throughout the statute book. Consequently, we do not consider that 
any amendment is necessary to these provisions. 
 
Section 6 
 
3. This section makes it explicit that employers and employment organisations have 
a specific statutory power to make referrals in respect of matters which took place prior 
to the Bill being commenced. This provision is necessary to enable organisations to 
make referrals about historic incidents, but it would be impossible to enforce any duty on 
them to do so. The purpose of prescribing information which the organisation may 
provide is to clarify what constitutes a competent referral. A similar argument applies 
here as for sections 3, 4 and 5 in paragraph 2 above. Paragraphs 12 to 14 of the 
Delegated Powers Memorandum are also relevant here. 
 
4. The term "prescribed information" in subsection (2) is a distinct regulation-making 
power and could be used separately from powers in other sections. In practice, the 
"prescribed information" is likely to be very similar in all instances that it occurs because 
it serves the same purpose: to ensure all necessary information is included in a referral 
to expedite the processing of the case and minimise the need to correspond with 
employers for clarification. 
 
Section 7 
 
5. Our response is the same as in paragraph 2 above for sections 3, 4 and 5. 
 
Section 8 
 
6. In response to paragraph 6 of your letter, we concur with the Committee that the 
power is not broad enough to remove or make alterations to references to bodies listed. 
The power can be used to add new bodies only. However, no such power is needed 
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because all the listed bodies are statutory creations established by legislation so any 
name changes can be made only by primary legislation. That legislation could 
consequentially amend this Bill and all other enactments which refer to the body by its 
old name.  
 
7. In response to your paragraph 7, "prescribed information" is a regulation-making 
power which will be exercised in a very similar way to the power in sections 3, 4 and 5. 
We apologise for not drawing the Committee’s attention to this in the Delegated Powers 
Memorandum. 
 
Sections 10 and 11 
 
8. In response to your paragraph 8, our response is the same as in paragraph 2 
above. 
 
Section 14 
 
9. In response to your paragraph 9, the Executive would intend to use this power to, 
for example: respond to amendments or innovations in criminal offences, including 
offences outwith the law of Scotland; or specify criteria, such as being subject to the 
requirement to register as a sex offender, which would lead to automatic inclusion on 
one or both lists. This power does give significant discretion to Ministers which is why 
affirmative procedure is provided for. 
 
10. In response to your paragraph 10, subsection (4) does no more than give an 
example of criteria which may be specified by order under subsection (3) and it cannot 
therefore be referring to anything other than something which may be contained in the 
order under subsection (3). Further background information re automatic listing can be 
found at paragraphs 42 to 46 of the Explanatory Notes.  
 
Section 17 
 
11. In response to your paragraphs 11 and 12, we concur with the Committee that the 
power at section 17(5)(f) is not sufficient to modify or remove any of the bodies listed in 
paragraphs (c), (d) and (e). The final sentences in paragraphs 29 and 30 of the 
Delegated Powers Memorandum are incorrect, for which the Executive apologises. Our 
comments in paragraph 6 above apply here also and we are satisfied that the power is 
sufficient for its intended purposes.  
 
12. In response to your paragraph 13, we concur with the Committee that the power 
at subsection (5)(f) is not limited to regulatory bodies, which were mentioned as an 
example in paragraph 29 of the Delegated Powers Memorandum. Although the primary 
intention is to use this power for regulatory bodies, the power could be used, in the 
course of time, to apply to other findings of fact made by, for example, the civil courts, 
tribunals or children’s hearings. 
 
Section 19 
 
13. In response to your paragraph 14, our answer is the same as in paragraphs 6 and 
11 above. The final sentence in paragraph 32 of the Delegated Powers Memorandum is 
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incorrect, for which the Executive apologises. Any person added to the list in subsection 
(3) can only be required to provide information held by them “which Ministers think might 
be relevant".  
 
Section 25 
 
14. In response to your paragraph 15 the Executive considers negative procedure to 
be appropriate for the power at subsection (3)(a). This power relates to the setting of 
minimum time periods for an application for removal from the list to be competent. The 
power is limited to that specification of minimum periods, and follows on from the 
principle of enabling individuals to apply for removal from the list. Furthermore, the more 
likely grounds for an application for removal are a change of circumstances under 
subsection (3)(b), to which no time constraints apply. This is because there are only 
limited circumstances where the passing of time alone makes an individual no longer 
unsuitable to undertake regulated work. An example of application for removal on the 
basis of change of circumstances is where a workplace incident took place because of a 
mental disorder which is now under proper medical supervision. An example of 
application for removal on the basis of time having elapsed is where an individual forms 
a sexual relationship with a 15 year old which becomes permanent and, 10 years later, 
they have married and there are no other instances of other inappropriate relationships.  
 
Section 29 
 
15. In response to your paragraph 16, our answer is the same as in paragraphs 6 and 
11 above. The power in subsection (7) is to add other persons as being relevant 
regulatory bodies rather than to change those already specified so, as previously, the 
final sentence of paragraph 40 of the Delegated Powers Memorandum is incorrect.  
 
16. In response to your paragraph 17, the power for the Scottish Ministers to publish 
guidance is intended to be used to provide guidance to those organisations employing 
individuals under consideration for listing. The Scottish Ministers will know who these 
organisations are because their details will be taken as part of any application for 
disclosure in respect of a scheme member. The Scottish Ministers will send a copy of 
any guidance to the organisation at the time of notifying that organisation that one of 
their employees is under consideration for listing. The guidance will also be made 
publicly available. Therefore, we are satisfied that the guidance will be available to those 
who need it, or may be interested in it, despite the fact that it will not be published as an 
S.S.I. 
 
Section 31 
 
17. In response to your paragraph 18, the Executive accepts that this is a broad 
power which is why affirmative procedure is provided for. This power is necessary to 
“future proof” the Bill in case offences in other legislation or in the common law change, 
or if new offences are introduced or if existing offences are removed. There is no 
immediate intention to use this power because such provision as is considered 
necessary has been included in the primary legislation. 
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Section 32 
 
18. In response to your paragraph 19, paragraph 50 of the Delegated Powers 
Memorandum refers to the flexibility to respond to future developments in methods of 
confirming identity or location as the reason for taking this power. Any further elaboration 
is essentially speculative, but a hypothetical example might be making connections with 
any UK-wide ID card scheme, for example the re-issuing of an ID card with a different 
number following theft or fraud.  
 
Section 46 
 
19. In response to your paragraph 20, the Committee's attention is drawn to the 
definition of "prescribed" in section 96(1) which excludes section 46(1)(a) from that 
definition. “Prescribed details” in subsection (1)(a) refers to the usage of that term in 
section 113A(3)(a) of the Police Act 1997. Consequently, there is no distinct power to 
make regulations under subsection (1)(a) which is why no reference was made to this 
provision in the Delegated Powers Memorandum. The reference to “prescribed details” 
in subsection (1)(a) is not a delegated power so subsection (2) does not apply to it. 
Subsection (2) applies only to subsection (1)(d). 
 
20. In response to your paragraph 21, the Committee notes that there is no sanction 
for failure to provide information prescribed under subsections (1)(d) and (2). This is 
because the prescribed information will be limited to that held by public bodies (such as 
regulatory bodies and councils) that are subject to remedies under administrative law. 
 
Section 54 
 
21. In response to your paragraph 22, our comments in paragraph 2 above, re the 
use of “prescribed”, are relevant here. The powers in subsection (1) can be used to 
protect individuals so that sensitive information, of a prescribed type, which is contained 
in scheme records, will not be disclosed to employers.  
 
Section 60 
 
22. In response to your paragraph 23, the wording of subsection (1) reflects that of 
section 118(2)(a) of the Police Act 1997. Although it is the Executive’s clear intention that 
fingerprints should be taken at a police station, it is considered more appropriate to 
specify detailed arrangements, such as exact locations, in secondary, rather than 
primary, legislation. This is the practice currently adopted in regulation 16 of the Police 
Act 1997 (Criminal Records) (Scotland) Regulations 2006 (S.S.I 2006/96) and it is 
intended that similar regulations will be made to cover detailed provisions for the taking 
and destroying of fingerprints under this Bill. It is possible that future technological 
developments will mean that attendance at places other than a police station will be 
possible, for the taking of fingerprints, and this power ensures that future arrangements 
could be detailed without the need for further primary legislation. 
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Section 76 
 
23. In response to your paragraph 24, the Executive concurs that the Code of 
Practice is of sufficient importance to lay before Parliament and a Stage 2 amendment to 
that effect will be laid. 
 
Section 80 
 
24. In response to your paragraph 25, our answer is the same as in paragraphs 6 and 
11 above. The final sentence in paragraph 90 and the latter half of paragraph 89, of the 
Delegated Powers Memorandum is incorrect, for which the Executive apologises. 
 
Section 81 
 
25. In response to your paragraph 26, we agree that sections 81(1)(b) and 97(1)(a) 
confer duplicate powers. The Executive will bring forward Stage 2 amendments to 
remove the duplication. 
 
26. In response to your paragraph 27, most of the relevant persons are subject at 
present to regulation, and the power is intended to allow Ministers to add to the 
regulatory regimes if necessary in order to ensure that relevant regulators can take 
action in the event of breach of any of the new duties.  
 
27. In response to your paragraph 28, we agree that the word "enactment" includes 
the Bill itself when read in the context of these provisions, including section 99(4). The 
best way to exercise powers of this type may often be to insert text into the relevant Bill 
provision. Doing so can help make the law clearer for persons operating the resultant 
legislation. For example, if the power were to be used to add a minor supplementary 
procedure, placing the new procedure beside the substantive provision in the Bill to 
which it relates would save readers and users of the legislation from having to look at 
more than one instrument to obtain the complete picture. Allowing a power to be used to 
amend other enactments (including the Bill itself) does not affect the breadth of the 
power. Section 99(4) is drafted to ensure that the intention is that orders under sections 
81(1), 88(1) and 97(1) can amend the Bill itself. It does so by providing explicitly that any 
amendments to the Bill are to be subject to affirmative procedure. That provision would 
be meaningless in the absence of intent to allow such an amendment to be made and is 
therefore considered sufficient to put the matter beyond doubt. 
 
Section 87 
 
28. In response to your paragraph 29, this is a relatively small transfer of staff working 
in a discrete area for one employer. It is therefore difficult to see what useful purpose a 
formal consultation on the powers to transfer staff would offer. Instead, staff of 
Disclosure Scotland, their representatives and their current employer, Strathclyde Joint 
Police Board, are already involved in consultation about the transfer and the implications 
for them collectively and as individuals. A staff consultative group is being formed to 
allow their active participation in planning for the transfer. Adding a statutory duty to 
consult would require another consultation after enactment of the Bill and this seems 
unnecessary given that a consultation is already ongoing. 
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Section 94 
 
29. In response to your paragraph 30, we note that the Committee has observed that 
there will be a need from time to time to amend the list of services in subsection (1) to 
reflect changes in how those services are organised. The intention behind this power is 
to retain as much flexibility as possible in doing that, as health and community care 
services, and how they are provided, are constantly changing. As the scheme evolves, it 
may be necessary to modify the existing definitions of service to address changes in the 
way services are provided, and to add new services. We do not consider that the power 
to modify subsection (1) is a blanket power allowing Ministers to make whatever 
provision they wish. The section requires “protected adults” to be defined by reference to 
the provision of a service, and so the power does not allow Ministers to depart radically 
from the definition already contained in section 94, even if Ministers intended to use it 
that way. Given that the power is limited in this way, and given the need for flexibility, we 
consider it is appropriate to be able to amend the definition by order.  
 
Section 96 
 
30. In response to your paragraph 31, section 96 defines “care service” as having the 
same meaning as in the Regulation of Care (Scotland) Act 2001. “Care service provider” 
consequently refers to a person providing a care service as defined in the 2001 Act. The 
power is intended to allow Ministers to narrow down the organisations defined in the 
2001 Act to those most relevant to the protection of children. For this purpose, we 
consider that a negative procedure is most appropriate as it would be reducing, not 
increasing, the list of relevant organisations. 
 
Section 97 
 
31. In response to your paragraph 32, we agree that this power can be used to 
amend the Bill itself. This is particularly apt in the case of powers which can be used to 
make provision which is ancillary to a substantive Bill provision. As explained in 
paragraph 27 above, placing a minor ancillary provision next to the Bill provision to 
which it relates may be of great assistance to the users of the legislation. The ability to 
use the ancillary power to amend the Bill does not extend the limited scope of that power 
and, in particular, does not allow the power to be used to reverse or subvert a 
substantive Bill provision. 
 
32. In response to your paragraph 33, we agree that the choice of how to exercise 
the ancillary power will affect the applicable parliamentary procedure. The status of 
primary legislation means that changes to it are, as in this case, commonly made subject 
to the greater level of scrutiny which the affirmative procedure provides. 
 
Schedule 2, Part 3, paragraph 14 
 
33. In response to your paragraphs 34-37. The words “and any other body added to 
that schedule as Ministers may by order specify” is a discrete order-making power and is 
not a reference to an order under section 7 of the Further and Higher Education 
(Scotland) Act 2005. A separate order-making power is necessary to allow Ministers to 
select which of the bodies added to the schedule (by virtue of an order under section 7) 
are to be treated as further education institutions for the purposes of the Bill. Such 
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bodies may be added under a heading other than “Institutions formerly eligible for 
funding by the Scottish Further Education Funding Council”. However, we accept that 
there may be some ambiguity in relation to modifications to the schedule and will 
therefore bring forward an amendment at Stage 2 to clarify matters. 
 
Schedule 2, Part 5, paragraph 26 
 
34. In response to your paragraph 38, we concur with the Committee that the power 
in paragraph 26 is wide and could affect the extent of protection provided to children 
under it. The Committee correctly notes that the power could be used to extend or limit 
the scope of regulated work. We do not consider the power to be unlimited because 
modifications made using it must have sufficient similarity with the existing contents of 
schedule 2. However, because of the significance of this power affirmative procedure is 
considered appropriate. The Executive has no current intention to use this power but its 
existence is essential to ensure that developments, in the way in which services are 
provided to children, can be regulated under this Bill. For example, paragraph 7 of 
schedule 2 brings interactive communication services within the scope of regulated work 
while such activities were not child care positions under schedule 2 to the 2003 Act 
because internet chatrooms etc were not as prevalent in 2002 as they are now. One 
potential reason for the power in paragraph 26 is to ensure that regulated work with 
children is able to keep pace with technological developments. Without such a power the 
only way to modernise regulated work with children would be through primary legislation. 
 
Schedule 3, Part 5, paragraph 15 
 
35. In response to your paragraph 39, our reasoning in paragraph 34 above also 
applies. In addition, the Executive considers this to be a pragmatic and sensible power. 
While care has been taken to devise as comprehensive a list of activities and positions 
as possible to afford protection for those who will receive care, we recognise that the 
categories of person requiring the protection of the Bill, and services provided to them, 
will be constantly changing. As with the power in section 94(2) to amend the definition of 
“protected adult”, paragraph 15 of schedule 3 allows Ministers to respond more speedily 
and flexibly than primary legislation would permit in addressing such developments. The 
main purpose envisaged for the power will be to widen the scope of “regulated work with 
adults” where gaps emerge through experience. Ministers recognise however that a 
measure of proportionality within the Bill is also required. While care has been taken to 
balance the competing interests of those requiring protection against the burden on 
providers expected to carry out the relevant checks, only experience will determine 
whether this has been achieved. Should experience highlight unintended consequences 
for individuals or employers, it is considered prudent to have power also to restrict the 
scope of the schedule speedily and flexibly. We consider amendment by S.S.I. is 
appropriate to do that.  
 
 
Scottish Executive Education Department 
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SUBORDINATE LEGISLATION COMMITTEE 
 

30th Meeting, 2006 (Session 2) 
 

Tuesday 7 November 2006 
 

Executive Responses 
 
 

The Personal Injuries (NHS Charges) (Amounts) (Scotland) Regulations 
2006, (SSI 2006/draft) 

 
1. On 31 October 2006 the Committee sought an explanation of the following 
matter: 
 
2. The Committee asks the Executive to confirm that the provisions of the 2003 Act 
to which the Regulations relate will be commenced substantively before 29 January 
2007 (this being the date specified for the coming into force of the Regulations). 
 
The Scottish Executive Health Department responds as follows: 
 
3. The Scottish Ministers will be making a Commencement Order to bring the 
provisions of the 2003 Act to which the Regulations relate into force on 29 January 2007. 
The Commencement Order will also provide that the provisions of section 150(1) to (7) 
and (10) to (14) of the Act will be brought into force on 28 January." 
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The Criminal Legal Aid (Scotland) (Fees) Amendment Regulations 2006, 
(SSI 2006/515) 

 
1. In its letter of 31 October 2006 the Subordinate Legislation Committee sought an 
explanation from the Executive of the following matter.  
 
2. “One of the grounds on which the Committee reports on an instrument is where it 
purports to have retrospective effect where the parent statute confers no express 
authority so to provide. The Committee has been unable to find any such power in the 
Legal Aid (Scotland) Act 1986. The Committee asks the Executive to confirm what 
power in the parent Act authorises the retrospective effect of the Regulations 
provided for in regulation 2.” 
 
The Executive responds as follows. 
 
3. The Criminal Legal Aid (Scotland) (Fees) Amendment Regulations 2006 (“the 
Regulations”) provide for an increase in the rate of payment of fees to solicitors in 
solemn proceedings and in respect of duty solicitors for their work in solemn and 
summary proceedings. The Regulations have retrospective effect in so far as they apply 
in respect of work done on or after 1st December 2005.  
 
4. The Legal Aid (Scotland) Act 1986 does not contain an express enabling power 
allowing for the making of retrospective provision. Relevant to the question of 
retrospection, there is a general principle that Parliament is presumed not to have 
intended to alter the law applicable to past events or transactions in a manner which is 
unfair to those concerned in them, unless a contrary intention appears. The Regulations 
provide for an increase in solicitors’ fees. As they do not deprive persons of any rights 
which may have vested in them prior to their coming into effect no Convention issues, 
namely Article 1 of Protocol 1, fall to be considered. It is accordingly considered that 
approaching retrospection from the “unfairness” angle, the 1986 Act powers do not 
prevent the Scottish Ministers from making these Regulations.  
 
5. This is consistent with the approach taken in McCall v The Scottish Ministers (29 
November 2005). In that case Lord Carloway held that the Criminal Legal Aid (Scotland) 
(Fees) Amendment Regulations 2005 (SSI 2005/113) were ultra vires as regards the 
applicability of new fees to work done prior to the commencement of those Regulations 
solely on the grounds that this was an unfair interference with the Petitioner’s right to 
peaceful enjoyment of the (higher) fees which she had earned before commencement.  
 
 
Justice Department 
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SUBORDINATE LEGISLATION COMMITTEE 

 
30th Meeting, 2006 (Session 2) 

 
Tuesday 7 November 2006 

 
 

Proposed change to Standing Order 10.3.2 (“the 20 day rule”) – Draft response 
to the Procedures Committee 

 
Members agreed by e-mail that the Convener should write to the Procedures 
Committee proposing a change to the Standing Orders in respect of Rule 10.3.2, the 
“20 Day rule”. A copy of the Deputy Convener’s letter of 14 September is attached at 
Annex 3.  
 
The Procedures Committee considered the matter at its meeting on 3 October 
(extract from the Official Report is attached at Annex 4), and its Convener responded 
on 5 October (copy attached at Annex 2).  
 
The Procedures Committee felt that additional information was required before it 
could reach a decision on the matter and asked the Committee to provide further 
information on the proposal. The Procedures Committee also wrote to subject 
committees for their views. 
 
Attached at Annex 1 is a draft letter for the Convener to send to the Procedures 
Committee which provides the information requested. 
 
The Committee is invited to consider and approve a response to the Procedures 
Committee. 

 
 
 

Clerk to the Committee 
November 2006 
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SL/S2/06/30/4 – ANNEX 1 
 

Draft Letter to the Convener of the Procedures Committee 
 
Thank you for your letter of 5 October following your consideration of the 
Subordinate Legislation Committee’s (SLC) request for a change to Rule 10.3.2 (“the 
20 day rule”). I hope that the following addresses the points that you have raised.  
 
Reason for requested change 
 
The Committee, in requesting a change to Rule 10.3.2, wished to ensure a sufficient 
level of scrutiny of instruments by the SLC at specific times in the Parliamentary 
year. The Committee has had considerable difficulty in reporting on instruments 
within the 20 day deadline at peak times, primarily before recesses and, in particular, 
before and after the summer recess.  The Committee is also conscious of the 
potential impact that the forthcoming Dissolution of Parliament will have on the 
volume of SSIs being laid. When Parliament was dissolved in 2003, the Committee 
considered a high number of instruments immediately before and after dissolution.   
 
The Committee takes its responsibility to identify matters which could affect the 
legality of an instrument very seriously and is concerned about its ability, under the 
current time restriction in Rule 10.3.2, to carry out effective scrutiny when a very high 
number of instruments are laid simultaneously.  It is also worth highlighting the fact 
that the size of some of the instruments themselves can exacerbate the problem, as 
they can be equal in length and detail to that of a complex bill.   
 
The Committee also has a duty to consider and report on proposed delegated 
powers contained in bills and therefore has to manage peaks in primary legislation at 
the same time as facing a high volume of instruments.   
 
The SLC, in proposing a standing orders change, aimed to protect its scrutiny 
function during very busy periods.   
 
Additional Time 
 
The requested change to standing orders was intended as a minor, interim measure, 
to combat problems in exceptional circumstances, and was not an attempt to seek 
wholesale change. The Committee noted that the Procedures Committee raised 
concerns in relation to the open-ended nature of the proposal. I should therefore like 
to clarify that in practice we are seeking an additional 1-2 days, and only when 
exceptional circumstances arise. Even at busy times it is not proposed that all 
instruments are deferred but rather that, in difficult circumstances, the Committee 
should have the option to consider certain instruments for a slightly longer period.  
An additional couple of days would in effect provide the Committee with an extra 
week of scrutiny and should impact only minimally on lead committee timetables.  
 
Details of current timescales for reporting are set out in the Annex to this letter (see 
Annex 1.1), together with a proposed timetable which would only be used in 
exceptional circumstances.  
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SL/S2/06/30/4 – ANNEX 1 
 

Other options 
 
Forward programming 
It is the Committee’s view, and this is reflected in the recommendations made in the 
Draft Report on its Inquiry into the Regulatory Framework in Scotland, that the best 
way to address the problem of large peaks in SSIs being laid, is a more structured 
approach to the programming and co-ordination of subordinate legislation by the 
Executive. If the Executive was to provide a forward programme of subordinate 
legislation, this would, we suggest, allow all committees to better plan and manage 
their workloads in relation to subordinate legislation. The Draft Report recommends 
that the Executive should provide all committees with a 3 month forward programme 
of subordinate legislation.  
 
The problem faced by the Committee around recesses is a recurring one, as the 
volume of subordinate legislation increases year on year. The Committee has asked 
the Executive to spread out the laying of instruments, in order to avoid high volumes 
of instruments being laid simultaneously, but this has proved difficult for the 
Executive to date.  This has led directly to the Committee proposing the change to 
Rule 10.3.2. 
 
Timing of request 
 
The Committee aims to publish its final report on its inquiry in December this year 
and it will make a number of recommendations which aim to improve the procedures 
for the consideration of subordinate legislation.  However, should its 
recommendations be endorsed by the Parliament, the earliest point at which new 
provisions could be brought into force would be 2008.  
 
Impact  
 
In submitting our proposal we were mindful of the impact that this might have on lead 
committee timescales and I note the concerns expressed by your Committee. We 
are always sensitive to the work programmes of other committees, and we work 
closely with them, not only on the timetabling and co-ordination of subordinate 
legislation, but also in relation to primary legislation containing delegated powers. In 
proposing the Rule change, we would certainly not wish to jeopardise our good 
relations with the lead Committees.  
 
The Committee would aim to ensure minimum disruption for the lead Committees. 
Should the 20 day rule be revised, the SLC would endeavour to keep any affected 
Committee informed, as soon as possible, of any extension of its consideration, most 
likely on the day an instrument is laid.   
 
It might also be worth mentioning that, under current Standing Orders, the lead 
Committees can embark on a parallel consideration of an instrument when the SLC 
begins its scrutiny.  The only difficulty is that it must take on board the SLC’s 
recommendations before it concludes its considerations, but in the exceptional 
circumstances detailed the SLC would work towards supplying information in a way 
that would aid this process. 
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SL/S2/06/30/4 – ANNEX 1 
 

Conclusion 
 
The problem we have identified is an ongoing one which will continue to cause 
problems for this Committee in fulfilling its scrutiny role. We accept that the problem 
is addressed comprehensively in our Draft Report which may lead to comprehensive 
change to the way in which the Parliament handles subordinate legislation. However, 
in the meantime we remain restricted by the terms of Rule 10.3.2. 
 
We appreciate there may be concerns about the open-ended nature of our proposal. 
If there are such concerns, the Committee would be content if the Rule change was 
time limited, for example by substituting “22” days for “20” days. Alternatively, the 
phrase “except in exceptional circumstances” could be added. 
 
I hope that this letter explains the nature of the problem and our rationale for seeking 
a change to Standing Orders.  
 
 
 
 
 
 
Sylvia Jackson MSP 
Convener
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SL/S2/06/30/4 – ANNEX 1.1 

 
SLC Committee meeting procedures 
 
The Subordinate Legislation Committee (SLC) meets weekly. Scottish Statutory 
Instruments (SSIs) that are laid by the Executive up until Thursday lunchtime each 
week are considered by the SLC at its meeting on the following Tuesday.  
 
A typical consideration of an SSI under “normal” circumstances is as follows: 
 
Table A 
Thursday Day 1 SSI is laid (along with other SSIs for that 

week) 
Friday Day 2 Legal advisers analyse each SSI and 

prepare legal advice in the form of a briefing 
which issues to members. 

Tuesday Day 6 Committee considers SSI. If points arise, it 
writes to the Executive.   

Wednesday/Thursday Day 
7/8 

Committee reports on instruments on 
which it has no comments. 

Thursday Day 8 Legal advisers receive and consider 
Executive response to points raised, and 
prepare legal advice to be included in brief 
for next meeting. 

Friday Day 9 Legal brief is issued. 
Tuesday Day 13 Committee considers Executive responses 

to the points it has raised, sometimes taking 
oral evidence from Executive in order to 
clarify issues, and agrees its position. 

Wednesday/Thursday Day 
14/15 

Committee reports to lead committee. 

 
The Committee is therefore normally able to report on an instrument with which it is 
content, within 7/8 days of it being laid. Where there has been an issue and it has 
sought further information from the Executive, the SLC would normally report within 
14-15 days. Under the current proposal, these timescales would continue to operate 
for the vast majority of instruments. 
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Exceptional circumstances 
 
Where “exceptional” circumstances arise, the Committee would ideally like to be able 
to report according to the following timetable: 
 
Table B 
Thursday Day 1 SSI is laid.  
Tuesday Day 6 Consideration is deferred to the following 

week to allow for adequate preparation 
Thursday/Friday Day 

8/9 
Legal Brief is issued. 

Tuesday Day 13 Committee considers SSI. If points arise, it 
writes to the Executive. 

Wednesday Day 14 Committee reports on instruments on which 
it has no comments. 

Thursday Day 15 Legal advisers receive and consider 
Executive response to points raised, and 
prepare legal advice to be included in brief 
for next meeting. 

Friday Day 16 Legal brief is issued 
Tuesday Day 20 Committee considers Executive responses 

to the points it has raised, sometimes taking 
oral evidence from the Executive in order to 
clarify issues, and agrees its position. 

Wednesday/Thursday  Day 
21/22 

Committee reports. 

 
As will be noted, under this timetable the Committee considers an instrument for the 
second time on the 20th day. It cannot do this under the current Rule as it has to 
have reported by this point. 
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Letter from the Convener of the Procedures Committee 

 
I refer to Gordon Jackson’s letter of 14 September 2006 in which the Subordinate 
Legislation Committee (SLC) asked the Procedures Committee to consider a minor 
change to Standing Orders in relation to Rule 10.3.2 (“the 20 day rule”) to allow a 
degree of flexibility to the 20 day timescale. 

The matter was considered in some detail at the Procedures Committee meeting on 
3 October 2006 when it was felt that further information was required before the 
Committee could reach a decision on the matter.  In particular, further background 
on the rationale for the proposal was requested from the SLC and whether other 
options to address these demands had been considered, ie how often and what 
circumstances the SLC has found real difficulties meeting the 20-day deadline (and 
how many more days would be needed in such circumstances.) 

The Procedures Committee is obviously keen to reach a balanced view on this 
matter and I am also writing to conveners whose committees may be designated as 
lead committees to obtain their perspective on the impact such a change may have 
on their workloads or timetables to report. 

I would be grateful if you could provide the additional information requested by 6 
November.  Thereafter, the Committee may wish to invite you to a meeting to 
provide further evidence if there are still areas where further information would be 
helpful.  If this were the case, it is likely that you would be invited to the meeting on 
28 November. 

 
 
 
5 October 2006 
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Letter from Deputy Convener to the Convener of the Procedures 

Committee 
 
Standing Order Changes 
 
The Subordinate Legislation Committee invites the Procedures Committee to 
consider a minor change to Standing Orders in relation to Rule 10.3.2 (“the 20 day 
rule”).  
 
This Rule deals with the timescale in which the Subordinate Legislation Committee 
must report its decision to the Parliament and the lead committee on any Statutory 
Instrument that it considers. The Rule reads: 
 

The Committee shall report its decision with its reasons in any particular case 
to the Parliament and the lead committee. It shall do so no later than 20 days 
after the instrument or draft instrument is laid. 

 
Suggested change 
 
The Committee suggests the following amendment to this Rule: 
 

The Committee shall report its decision with its reasons in any particular case 
to the Parliament and the lead committee. It shall normally do so no later 
than 20 days after the instrument or draft instrument is laid. 

 
Background 
 
The volume of statutory instruments coming before the Committee and the 
Parliament is increasing. The 20 day timescale within which this Committee is 
required to report on an instrument to the lead Committee and Parliament is 
becoming increasingly difficult.  
 
It is especially difficult for the Committee’s legal advisers who often have to provide 
us with legal advice on instruments within 24 hours of them being laid. This timetable 
is necessary in order to allow the Committee to have up to two formal considerations 
of an instrument and be able to report within the 20 day period.  
 
The difficulties are accentuated before parliamentary recesses when there are larger 
than normal volumes of instruments laid by the Executive, or where instruments are 
technically complex and raise difficult legal issues which require very detailed 
consideration. 
 
Inquiry into the Regulatory Framework in Scotland 
 
The Committee has recently published a Draft Report on its Inquiry into the 
Regulatory Framework in Scotland. This recommends changes to the way in which 
subordinate legislation is dealt with by the Parliament; and recommends a Bill to 
replace The Scotland Act 1998 (Transitional and Transitory Provisions) (Statutory 
Instruments) Order 1999 (SSI 1999/1096). If its recommendations are accepted, the 
20 day rule will no longer exist. 
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However, the Committee is conscious that such changes will not be possible this 
Session, and a Bill will require to be passed by the Parliament in the next Session 
before any proposed changes can be made. In the meantime, the Committee does 
not wish to approach changes to the subordinate legislation process in a piecemeal 
fashion. However, it strongly supports a change to the 20 day rule now which would 
allow some flexibility in the timescale for its consideration of Scottish Statutory 
Instruments. 
 
Impact of the proposed change 
 
The suggested change to the 20 day rule would have a positive impact on the way in 
which this Committee is able to plan and manage its very heavy workload. It will 
provide the Committee and its legal advisers with some flexibility which is not 
available at present under the current rule.   
 
The suggested change should not impact on the Executive. It will not affect the 40 
day deadline set for lead committees to report to Parliament recommending the 
annulment or approval of an instrument. 
 
The suggested change may have an impact on lead committees and their timetable 
for considering instruments, however, we would submit that this can be managed 
through communication between committees. 
 
Where it is clear that the Subordinate Legislation Committee is likely to report to the 
lead committee after the 20 day period has elapsed, we would undertake to inform 
the lead committee as soon as possible to allow it an opportunity to adjust its work 
programme if necessary. 
 
The Committee wishes to stress that it still aims to report on most instruments within 
the 20 day period. 
 
I hope the Procedures Committee will look favourably upon this minor change, 
however if you require any further information, please do not hesitate to let me know.    
 
 
 
 
14 October 2006 
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Extract from the Procedures Committee Official Report, 3 October 2006 

Standing Orders (20-day Rule)

The Convener: Item 2 concerns a paper from the Subordinate Legislation 
Committee. At present, it has to report to the lead committee not later than 20 days 
after an instrument has been laid; it wants rule 10.3.2 of standing orders to be 
changed so that it becomes only normal that it do so, rather than mandatory. The 
suggested new form of words is: 

"The Committee shall report its decision with its reasons in any particular case to the 
Parliament and the lead committee. It shall normally do so no later than 20 days after 
the instrument or draft instrument is laid." 

The committee tells us that, on occasions, it cannot manage to report to the lead 
committee in 20 days because of the pressure of business, so the suggestion seems 
sensible to me. It would be reasonable to write to subject committees that the 
change might affect to ensure that they would be satisfied with the change. There is 
an overall 40-day limit, so if the Subordinate Legislation Committee takes more than 
20 days, that will leave the lead committee with less time to consider the instrument. 

Alex Johnstone: I am inclined to agree with the convener. We are all in favour of 
flexibility where it is conducive to the work of Parliament, but the success of the 
secondary legislation procedures—both affirmative and negative—is dependent on 
strict time limits. Some committees suffer under the burden of a great torrent of 
secondary legislation and find themselves struggling to deal with it within existing 
timescales. 

I would not favour any loosening of the overall timescales that apply to instruments 
because any increase in the time allowed to the Subordinate Legislation Committee 
would shorten the time for which an instrument would be in the hands of the lead 
committee. For that reason, it is important that we consult in particular the one or two 
committees that deal with huge volumes of subordinate legislation so that we know 
the views of conveners and clerking teams that have sometimes to struggle with 
such burdens. 

11:30 

Mr McFee: That suggestion is absolutely fair, given that we might find that the 
timescale for the Subordinate Legislation Committee suddenly increased to 30 days, 
so the lead committee would be left with the balance of the 40-day limit. The 
proposed change would cure the problem for the Subordinate Legislation 
Committee, but it would also simply push it further down the pipeline. We have to ask 
why the committee cannot make the 20-day deadline—I do not see a reason in the 
paper. Is there another problem that we have to address, rather than simply altering 
the timescales, which could have a detrimental effect on the lead committee? 

Karen Gillon: In principle, I take a similar position to Alex Johnstone and Bruce 
McFee. If we are to make a change, there still has to be a cut-off date. I do not think 
that we want a timescale that could drift to 30 or 35 days. For a committee that 
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meets fortnightly, if the 20-day deadline was not met, the timescale could drift to 30 
days—10 working days later. We should say at least that the committee would 
normally report no later than 20 days after the instrument was laid, but that in every 
instance, it should report within 25 days. If we are to move the goalpost, there has to 
be a cut-off point. What is proposed is too flexible and could leave lead committees 
in difficulty, especially if there had to be a debate about an instrument. 

I sat on the Environment and Rural Development Committee when it had to deal with 
controversial Scottish statutory instruments that contained considerable detail. We 
could not debate them until we had received a report from the Subordinate 
Legislation Committee. There was a delay in telling people when the debate was 
going to be held, which impacted on their ability to tell the committee their views. 

The proposed change could have unforeseen consequences if we put in the word 
"normally" but do not put in a cut-off date. 

Cathie Craigie: I agree with most of what has been said, and I particularly welcome 
Alex Johnstone's suggestion that we consult other committees. It is important that we 
hear from them. It would be good to get information on the Subordinate Legislation 
Committee's workload so that we can see where the time goes. If that committee is 
under pressure, other measures could be introduced. I agree that there has to be a 
time limit and a timetable to which people can work. We should seek more 
information to allow us to give the proposed change adequate consideration. 

Mr McFee: Does the Subordinate Legislation Committee meet fortnightly? 

Andrew Mylne: That committee meets weekly. 

Mr McFee: Some of the rationale behind the proposed change is contained in the 
section on background in paper PR/S2/06/15/2, which states: 

"The difficulties are accentuated before parliamentary recesses when there are 
larger than normal volumes of instruments laid by the Executive, or where 
instruments are technically complex and raise difficult legal issues". 

Those are the very times and circumstances in which things are also going to be 
difficult for the lead committee. I do not think that the proposed change will cure the 
problem—it will squeeze it further down the system, although perhaps most 
conveners will say that in most circumstances they could deal with the change. The 
letter from Gordon Jackson states that the circumstances that are outlined are not 
the norm, but other committees would face the same circumstances, so instruments 
would just be pushed down the pipeline. 

Karen Gillon: There is another worrying line at the end of page 2 in the section of 
the paper on the inquiry into the regulatory framework in Scotland, which states: 

"If its recommendations are accepted, the 20 day rule will no longer exist." 

That might be all very well for the Subordinate Legislation Committee, but it will kill 
the subject committees if there is no cut-off date by which the Subordinate 
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Legislation Committee has to report. Some committees are having to meet two or 
three times a week to get through their programme of dealing with legislation. If we 
were to support the change, we would, in effect, be saying that the Subordinate 
Legislation Committee would not be required to meet two or three times a week at 
the end of a session to fulfil its obligations to other committees. 

The Convener: The sentence that you refer to is about a draft report that may, in 
due course, lead to a bill. At the moment, the 40-day limit—the thing that determines 
it all—is laid down by the Scotland Act 1998 and by the transitional provisions that 
followed it in 1999. When those orders were made as a result of the Scotland Act 
1998, the intention was that they would, in due course, be superseded by an act of 
the Scottish Parliament, so the machinery is trundling slowly to achieve that. That 
might mean that the 40-day limit would either cease to exist or could be extended, 
which would help to relieve the burden on the Subordinate Legislation Committee 
and on the subject committees. However, that is a long way ahead. 

Mr McFee: I would like to clarify whether that would be the effect, if a new order 
were to be introduced. I do not know, but I would like to find out. 

The Convener: The Subordinate Legislation Committee has produced a draft 
report—there is no legislation. 

Mr McFee: If the draft report were, as it is currently written, ultimately to find its way 
into legislation, what would its effect be? 

Karen Gillon: All that we have is the suggestion to abolish the 20-day rule. 

Mr McFee: That is a further indication that the matter has been considered from only 
one perspective, and that the ramifications and unintended consequences are not 
known. 

The Convener: We can clarify what the draft report says. Is it still a private paper? 

Andrew Mylne: It is a published report. In fact, I circulated a note about it to the 
committee a number of weeks ago, but I have to say that I cannot now remember all 
the details of it, myself. What is proposed is quite a radical restructuring of the way in 
which subordinate legislation is dealt with: it would not simply be a matter of 
removing the 20-day rule and leaving the 40-day rule in place. I think that it would 
remove the 40-day rule as well, but I need to check that. 

Karen Gillon: Would such a change require an act of the United Kingdom 
Parliament to amend the Scotland Act 1998? 

Andrew Mylne: No. What we are talking about is an act of the Scottish Parliament 
that would replace a transitional order that had been made under the Scotland Act 
1998. The transitional order itself provides that it has effect only until it is superseded 
by an act of the Scottish Parliament, but such an act will not now be in place until 
some time in the middle of session 3, given the timescale for producing such things. 

Mr McFee: We need information on that. 
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The Convener: I suggest that we write to the subject committees saying that the 
proposal has been put to us and asking for their comments. We could include Karen 
Gillon's point about whether they would accept the proposal that committees should 
"normally" report within 20 days, or whether there should be a back-up position of 25 
days, or whatever. 

Mr McFee: I am not sure that I want to concede those things before we get answers 
to our questions. 

Karen Gillon: I know what you mean. 

Mr McFee: We need answers from the lead committees and from the Subordinate 
Legislation Committee, to see whether it has considered the ramifications of its 
proposal. 

Karen Gillon: Perhaps what we should be asking about are the implications for lead 
committees of changes to how the Subordinate Legislation Committee reports to 
those committees. If the Subordinate Legislation Committee were to take 21 days 
rather than 20 days, would that knock a lead committee past another meeting? If it 
were to take 25 days, or 30 days, rather than 20 days, what would be the 
ramifications for the timetables of all committees, as opposed to just that of the 
Subordinate Legislation Committee? 

Mr McFee: The Subordinate Legislation Committee has not made its case on that, 
as I understand it. 

The Convener: Is it possible to progress by writing simultaneously to the subject 
committee conveners to ask their views on a wider range of issues, as Karen Gillon 
has suggested, and to the Subordinate Legislation Committee, to ask the convener 
to come and explain the process to us or to put the case to us more fully in writing to 
explain that committee's workload? That would enable us to see the Subordinate 
Legislation Committee's point of view more fully and to get other committees' points 
of view. 

Mr McFee: It will be useful to hear other committees' points of view, but I also want 
to know what other options have been considered. I sit on the Justice 1 Committee 
and earlier, Karen Gillon referred to the fact that some committees sit three times a 
week—the Justice 1 Committee sits three times a week on occasions and has sat 
twice a week for a considerable time. We have been told that the situation is 
particularly difficult before parliamentary recesses, so perhaps the Subordinate 
Legislation Committee needs to build in another meeting. I understand that if a 
committee is considering a complex legal matter on which it takes a long time to get 
advice, it would not matter how many times it sat, but we need to quantify what we 
are talking about and what other options have been considered. 

A change to the 20-day limit would impact on other committees, so it should be the 
last resort rather than be considered early doors. It might be that the Subordinate 
Legislation Committee has considered other options and has had to dismiss them for 
one reason or another, but we do not have such information. 
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Karen Gillon: If committees are not getting the advice that they need in the 
timeframe in which they need it, there might also be staffing and resource issues, so 
simply moving the timescale would not deal with staff failing to meet committees' 
needs. As soon as we move the timescale, people will work to the new timescale, 
not the one that existed before, and the problem will go on. 

The Convener: Do you wish the convener of the Subordinate Legislation Committee 
to come and explain the matter at our next meeting, or to get a paper explaining 
more fully that committee's problems? 

Karen Gillon: It would be helpful to have information on the potential impact of the 
proposed change on the subject committees before we hear from anybody else. We 
cannot enter into a dialogue with one side of the debate if we do not have 
information from the other side. I am not averse to the convener of the Subordinate 
Legislation Committee coming before us, but that would need to happen four or six 
weeks down the line to allow us to get information back from the subject committees 
so that we can have an informed discussion with her. 

The Convener: The clerk will write to the subject committees asking for their views 
and we will write back to the Subordinate Legislation Committee saying that we have 
discussed the matter fully, that we are asking other committees for their views and 
that when we have those views we would like the Subordinate Legislation Committee 
to come and explain the matter to us more fully. That will warn it that there will be an 
invitation in due course. Is that all right? 

Members indicated agreement. 
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	7. In response to your paragraph 7, "prescribed information" is a regulation-making power which will be exercised in a very similar way to the power in sections 3, 4 and 5. We apologise for not drawing the Committee’s attention to this in the Delegated Powers Memorandum.
	8. In response to your paragraph 8, our response is the same as in paragraph 2 above.
	9. In response to your paragraph 9, the Executive would intend to use this power to, for example: respond to amendments or innovations in criminal offences, including offences outwith the law of Scotland; or specify criteria, such as being subject to the requirement to register as a sex offender, which would lead to automatic inclusion on one or both lists. This power does give significant discretion to Ministers which is why affirmative procedure is provided for.
	10. In response to your paragraph 10, subsection (4) does no more than give an example of criteria which may be specified by order under subsection (3) and it cannot therefore be referring to anything other than something which may be contained in the order under subsection (3). Further background information re automatic listing can be found at paragraphs 42 to 46 of the Explanatory Notes. 
	11. In response to your paragraphs 11 and 12, we concur with the Committee that the power at section 17(5)(f) is not sufficient to modify or remove any of the bodies listed in paragraphs (c), (d) and (e). The final sentences in paragraphs 29 and 30 of the Delegated Powers Memorandum are incorrect, for which the Executive apologises. Our comments in paragraph 6 above apply here also and we are satisfied that the power is sufficient for its intended purposes. 
	12. In response to your paragraph 13, we concur with the Committee that the power at subsection (5)(f) is not limited to regulatory bodies, which were mentioned as an example in paragraph 29 of the Delegated Powers Memorandum. Although the primary intention is to use this power for regulatory bodies, the power could be used, in the course of time, to apply to other findings of fact made by, for example, the civil courts, tribunals or children’s hearings.
	13. In response to your paragraph 14, our answer is the same as in paragraphs 6 and 11 above. The final sentence in paragraph 32 of the Delegated Powers Memorandum is incorrect, for which the Executive apologises. Any person added to the list in subsection (3) can only be required to provide information held by them “which Ministers think might be relevant". 
	14. In response to your paragraph 15 the Executive considers negative procedure to be appropriate for the power at subsection (3)(a). This power relates to the setting of minimum time periods for an application for removal from the list to be competent. The power is limited to that specification of minimum periods, and follows on from the principle of enabling individuals to apply for removal from the list. Furthermore, the more likely grounds for an application for removal are a change of circumstances under subsection (3)(b), to which no time constraints apply. This is because there are only limited circumstances where the passing of time alone makes an individual no longer unsuitable to undertake regulated work. An example of application for removal on the basis of change of circumstances is where a workplace incident took place because of a mental disorder which is now under proper medical supervision. An example of application for removal on the basis of time having elapsed is where an individual forms a sexual relationship with a 15 year old which becomes permanent and, 10 years later, they have married and there are no other instances of other inappropriate relationships. 
	15. In response to your paragraph 16, our answer is the same as in paragraphs 6 and 11 above. The power in subsection (7) is to add other persons as being relevant regulatory bodies rather than to change those already specified so, as previously, the final sentence of paragraph 40 of the Delegated Powers Memorandum is incorrect. 
	16. In response to your paragraph 17, the power for the Scottish Ministers to publish guidance is intended to be used to provide guidance to those organisations employing individuals under consideration for listing. The Scottish Ministers will know who these organisations are because their details will be taken as part of any application for disclosure in respect of a scheme member. The Scottish Ministers will send a copy of any guidance to the organisation at the time of notifying that organisation that one of their employees is under consideration for listing. The guidance will also be made publicly available. Therefore, we are satisfied that the guidance will be available to those who need it, or may be interested in it, despite the fact that it will not be published as an S.S.I.
	17. In response to your paragraph 18, the Executive accepts that this is a broad power which is why affirmative procedure is provided for. This power is necessary to “future proof” the Bill in case offences in other legislation or in the common law change, or if new offences are introduced or if existing offences are removed. There is no immediate intention to use this power because such provision as is considered necessary has been included in the primary legislation.
	18. In response to your paragraph 19, paragraph 50 of the Delegated Powers Memorandum refers to the flexibility to respond to future developments in methods of confirming identity or location as the reason for taking this power. Any further elaboration is essentially speculative, but a hypothetical example might be making connections with any UK-wide ID card scheme, for example the re-issuing of an ID card with a different number following theft or fraud. 
	19. In response to your paragraph 20, the Committee's attention is drawn to the definition of "prescribed" in section 96(1) which excludes section 46(1)(a) from that definition. “Prescribed details” in subsection (1)(a) refers to the usage of that term in section 113A(3)(a) of the Police Act 1997. Consequently, there is no distinct power to make regulations under subsection (1)(a) which is why no reference was made to this provision in the Delegated Powers Memorandum. The reference to “prescribed details” in subsection (1)(a) is not a delegated power so subsection (2) does not apply to it. Subsection (2) applies only to subsection (1)(d).
	20. In response to your paragraph 21, the Committee notes that there is no sanction for failure to provide information prescribed under subsections (1)(d) and (2). This is because the prescribed information will be limited to that held by public bodies (such as regulatory bodies and councils) that are subject to remedies under administrative law.
	21. In response to your paragraph 22, our comments in paragraph 2 above, re the use of “prescribed”, are relevant here. The powers in subsection (1) can be used to protect individuals so that sensitive information, of a prescribed type, which is contained in scheme records, will not be disclosed to employers. 
	22. In response to your paragraph 23, the wording of subsection (1) reflects that of section 118(2)(a) of the Police Act 1997. Although it is the Executive’s clear intention that fingerprints should be taken at a police station, it is considered more appropriate to specify detailed arrangements, such as exact locations, in secondary, rather than primary, legislation. This is the practice currently adopted in regulation 16 of the Police Act 1997 (Criminal Records) (Scotland) Regulations 2006 (S.S.I 2006/96) and it is intended that similar regulations will be made to cover detailed provisions for the taking and destroying of fingerprints under this Bill. It is possible that future technological developments will mean that attendance at places other than a police station will be possible, for the taking of fingerprints, and this power ensures that future arrangements could be detailed without the need for further primary legislation.
	23. In response to your paragraph 24, the Executive concurs that the Code of Practice is of sufficient importance to lay before Parliament and a Stage 2 amendment to that effect will be laid.
	24. In response to your paragraph 25, our answer is the same as in paragraphs 6 and 11 above. The final sentence in paragraph 90 and the latter half of paragraph 89, of the Delegated Powers Memorandum is incorrect, for which the Executive apologises.
	25. In response to your paragraph 26, we agree that sections 81(1)(b) and 97(1)(a) confer duplicate powers. The Executive will bring forward Stage 2 amendments to remove the duplication.
	26. In response to your paragraph 27, most of the relevant persons are subject at present to regulation, and the power is intended to allow Ministers to add to the regulatory regimes if necessary in order to ensure that relevant regulators can take action in the event of breach of any of the new duties. 
	27. In response to your paragraph 28, we agree that the word "enactment" includes the Bill itself when read in the context of these provisions, including section 99(4). The best way to exercise powers of this type may often be to insert text into the relevant Bill provision. Doing so can help make the law clearer for persons operating the resultant legislation. For example, if the power were to be used to add a minor supplementary procedure, placing the new procedure beside the substantive provision in the Bill to which it relates would save readers and users of the legislation from having to look at more than one instrument to obtain the complete picture. Allowing a power to be used to amend other enactments (including the Bill itself) does not affect the breadth of the power. Section 99(4) is drafted to ensure that the intention is that orders under sections 81(1), 88(1) and 97(1) can amend the Bill itself. It does so by providing explicitly that any amendments to the Bill are to be subject to affirmative procedure. That provision would be meaningless in the absence of intent to allow such an amendment to be made and is therefore considered sufficient to put the matter beyond doubt.
	28. In response to your paragraph 29, this is a relatively small transfer of staff working in a discrete area for one employer. It is therefore difficult to see what useful purpose a formal consultation on the powers to transfer staff would offer. Instead, staff of Disclosure Scotland, their representatives and their current employer, Strathclyde Joint Police Board, are already involved in consultation about the transfer and the implications for them collectively and as individuals. A staff consultative group is being formed to allow their active participation in planning for the transfer. Adding a statutory duty to consult would require another consultation after enactment of the Bill and this seems unnecessary given that a consultation is already ongoing.
	29. In response to your paragraph 30, we note that the Committee has observed that there will be a need from time to time to amend the list of services in subsection (1) to reflect changes in how those services are organised. The intention behind this power is to retain as much flexibility as possible in doing that, as health and community care services, and how they are provided, are constantly changing. As the scheme evolves, it may be necessary to modify the existing definitions of service to address changes in the way services are provided, and to add new services. We do not consider that the power to modify subsection (1) is a blanket power allowing Ministers to make whatever provision they wish. The section requires “protected adults” to be defined by reference to the provision of a service, and so the power does not allow Ministers to depart radically from the definition already contained in section 94, even if Ministers intended to use it that way. Given that the power is limited in this way, and given the need for flexibility, we consider it is appropriate to be able to amend the definition by order. 
	30. In response to your paragraph 31, section 96 defines “care service” as having the same meaning as in the Regulation of Care (Scotland) Act 2001. “Care service provider” consequently refers to a person providing a care service as defined in the 2001 Act. The power is intended to allow Ministers to narrow down the organisations defined in the 2001 Act to those most relevant to the protection of children. For this purpose, we consider that a negative procedure is most appropriate as it would be reducing, not increasing, the list of relevant organisations.
	31. In response to your paragraph 32, we agree that this power can be used to amend the Bill itself. This is particularly apt in the case of powers which can be used to make provision which is ancillary to a substantive Bill provision. As explained in paragraph 27 above, placing a minor ancillary provision next to the Bill provision to which it relates may be of great assistance to the users of the legislation. The ability to use the ancillary power to amend the Bill does not extend the limited scope of that power and, in particular, does not allow the power to be used to reverse or subvert a substantive Bill provision.
	32. In response to your paragraph 33, we agree that the choice of how to exercise the ancillary power will affect the applicable parliamentary procedure. The status of primary legislation means that changes to it are, as in this case, commonly made subject to the greater level of scrutiny which the affirmative procedure provides.
	33. In response to your paragraphs 34-37. The words “and any other body added to that schedule as Ministers may by order specify” is a discrete order-making power and is not a reference to an order under section 7 of the Further and Higher Education (Scotland) Act 2005. A separate order-making power is necessary to allow Ministers to select which of the bodies added to the schedule (by virtue of an order under section 7) are to be treated as further education institutions for the purposes of the Bill. Such bodies may be added under a heading other than “Institutions formerly eligible for funding by the Scottish Further Education Funding Council”. However, we accept that there may be some ambiguity in relation to modifications to the schedule and will therefore bring forward an amendment at Stage 2 to clarify matters.
	34. In response to your paragraph 38, we concur with the Committee that the power in paragraph 26 is wide and could affect the extent of protection provided to children under it. The Committee correctly notes that the power could be used to extend or limit the scope of regulated work. We do not consider the power to be unlimited because modifications made using it must have sufficient similarity with the existing contents of schedule 2. However, because of the significance of this power affirmative procedure is considered appropriate. The Executive has no current intention to use this power but its existence is essential to ensure that developments, in the way in which services are provided to children, can be regulated under this Bill. For example, paragraph 7 of schedule 2 brings interactive communication services within the scope of regulated work while such activities were not child care positions under schedule 2 to the 2003 Act because internet chatrooms etc were not as prevalent in 2002 as they are now. One potential reason for the power in paragraph 26 is to ensure that regulated work with children is able to keep pace with technological developments. Without such a power the only way to modernise regulated work with children would be through primary legislation.
	35. In response to your paragraph 39, our reasoning in paragraph 34 above also applies. In addition, the Executive considers this to be a pragmatic and sensible power. While care has been taken to devise as comprehensive a list of activities and positions as possible to afford protection for those who will receive care, we recognise that the categories of person requiring the protection of the Bill, and services provided to them, will be constantly changing. As with the power in section 94(2) to amend the definition of “protected adult”, paragraph 15 of schedule 3 allows Ministers to respond more speedily and flexibly than primary legislation would permit in addressing such developments. The main purpose envisaged for the power will be to widen the scope of “regulated work with adults” where gaps emerge through experience. Ministers recognise however that a measure of proportionality within the Bill is also required. While care has been taken to balance the competing interests of those requiring protection against the burden on providers expected to carry out the relevant checks, only experience will determine whether this has been achieved. Should experience highlight unintended consequences for individuals or employers, it is considered prudent to have power also to restrict the scope of the schedule speedily and flexibly. We consider amendment by S.S.I. is appropriate to do that. 
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	1. On 31 October 2006 the Committee sought an explanation of the following matter:
	2. The Committee asks the Executive to confirm that the provisions of the 2003 Act to which the Regulations relate will be commenced substantively before 29 January 2007 (this being the date specified for the coming into force of the Regulations).
	3. The Scottish Ministers will be making a Commencement Order to bring the provisions of the 2003 Act to which the Regulations relate into force on 29 January 2007. The Commencement Order will also provide that the provisions of section 150(1) to (7) and (10) to (14) of the Act will be brought into force on 28 January."
	1. In its letter of 31 October 2006 the Subordinate Legislation Committee sought an explanation from the Executive of the following matter. 
	2. “One of the grounds on which the Committee reports on an instrument is where it purports to have retrospective effect where the parent statute confers no express authority so to provide. The Committee has been unable to find any such power in the Legal Aid (Scotland) Act 1986. The Committee asks the Executive to confirm what power in the parent Act authorises the retrospective effect of the Regulations provided for in regulation 2.”
	3. The Criminal Legal Aid (Scotland) (Fees) Amendment Regulations 2006 (“the Regulations”) provide for an increase in the rate of payment of fees to solicitors in solemn proceedings and in respect of duty solicitors for their work in solemn and summary proceedings. The Regulations have retrospective effect in so far as they apply in respect of work done on or after 1st December 2005. 
	4. The Legal Aid (Scotland) Act 1986 does not contain an express enabling power allowing for the making of retrospective provision. Relevant to the question of retrospection, there is a general principle that Parliament is presumed not to have intended to alter the law applicable to past events or transactions in a manner which is unfair to those concerned in them, unless a contrary intention appears. The Regulations provide for an increase in solicitors’ fees. As they do not deprive persons of any rights which may have vested in them prior to their coming into effect no Convention issues, namely Article 1 of Protocol 1, fall to be considered. It is accordingly considered that approaching retrospection from the “unfairness” angle, the 1986 Act powers do not prevent the Scottish Ministers from making these Regulations. 
	5. This is consistent with the approach taken in McCall v The Scottish Ministers (29 November 2005). In that case Lord Carloway held that the Criminal Legal Aid (Scotland) (Fees) Amendment Regulations 2005 (SSI 2005/113) were ultra vires as regards the applicability of new fees to work done prior to the commencement of those Regulations solely on the grounds that this was an unfair interference with the Petitioner’s right to peaceful enjoyment of the (higher) fees which she had earned before commencement. 
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