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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

29th Meeting, 2006 (Session 2) 
 

Tuesday 31 October 2006 
 

 
The Committee will meet at 10.30am in Committee Room 6. 
 
1. Declaration of interests: The new Member of the Committee will be invited to 

declare any relevant interests. 

2. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in the following bill— 

Custodial Sentences and Weapons (Scotland) Bill at Stage 1. 

3. Executive responses: The Committee will consider the following Executive 
responses— 

the Land Registration (Scotland) Rules 2006, (SSI 2006/485) 

the Curd Cheese (Restriction on Placing on the Market) (Scotland) 
Regulations 2006, (SSI 2006/512) 

the Assynt - Coigach Area Protection Variation Order 2006, 
(SSI 2006/488). 

4. Draft instruments subject to approval: The Committee will consider the 
following—  

the Budget (Scotland) Act 2006 Amendment Order 2006, 
(SSI 2006/draft) 

the Personal Injuries (NHS Charges) (Amounts) (Scotland) Regulations 
2006, (SSI 2006/draft) 

the Scotland Act 1998 (Transfer of Functions to the Scottish Ministers 
etc.) (No. 3) Order 2006, (SSI 2006/draft). 



 

5. Draft Code of Practice subject to annulment: The Committee will consider the 
following— 

Environmental Protection Act 1990: Code of Practice on Litter and 
Refuse (Scotland) Act 2006, (SE/2006/164). 

6. Instruments subject to annulment: The Committee will consider the following—  

the Local Government Pension Scheme (Scotland) Amendment (No. 3) 
Regulations 2006, (SSI 2006/514) 

the Criminal Legal Aid (Scotland) (Fees) Amendment Regulations 
2006, (SSI 2006/515) 

the Feeding Stuffs (Scotland) Amendment Regulations 2006, 
(SSI 2006/516) 
 
the Plastic Materials and Articles in Contact with Food (Scotland) 
(No. 2) Regulations 2006, (SSI 2006/517). 
 

7. Instruments not laid before the Parliament: The Committee will consider the 
following— 

Act of Sederunt (Ordinary Cause, Summary Application, Summary 
Cause and Small Claim Rules) Amendment (Equality Act 2006 etc.) 
2006, (SSI 2006/509). 
 
 

Ruth Cooper 
Clerk to the Committee 

Tel: 0131 348 5212 



 

The following papers are relevant to this meeting: 
 
Agenda Items 2 – 7 
 
Legal brief (Private) 
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Agenda Item 2 
 
Bill and accompanying documents (circulated to Members only) 
 

 
 
 

Agenda Item 3 
 
Executive responses 
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Agenda Items 4 - 7 
 
Copies of instruments (circulated to Members only) 
 

 
 
 

 
The following papers are attached for information: 
 

 

Correspondence from the Executive regarding the volume and 
quality of instruments laid by the Executive prior to the summer 
recess 
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SUBORDINATE LEGISLATION COMMITTEE 
 

29th Meeting, 2006 (Session 2) 
 

Tuesday 31 October 2006 
 

Executive Responses 
 
 

The Land Registration (Scotland) Rules 2006, (SSI 2006/485) 
 
1. On 24 October 2006 the Subordinate Legislation Committee considered the 
above instrument and sought an explanation of the following matter – 
 

“The Committee noted that items 10 and 12 of part A of Schedule 2 contain the 
words “(select option from list)”. However, it was noted that the Schedule does 
not contain any relevant lists. The Committee therefore asks the Executive to 
explain this omission”. 

 
The Registers of Scotland responds as follows: 
 
2. The information that is required in answer to questions 10 and 12 of Part A of 
Schedule 2 will be the destination and the warrandice clause used in the deed which 
gives rise to the application for registration. The deed itself can only be created within 
the ARTL system and that system will enable users to choose particular forms of 
destination and warrandice provisions reflecting those which are used in practice and 
may from time to time be adjusted to reflect changes in practice. 
 
3. The lists that will then be shown in relation to questions 10 and 12 will be the full 
range of possible options that can be applied to electronic deeds. The applicant will then 
choose which of the options has been used in the deed. 
 
4. The lists will appear in the ARTL system in the form of drop down menus which 
will provide certainty, efficiency and consistency for all users of the system. 
 
5. As the lists will contain the full range of possibilities available, it was not 
considered necessary to include the actual lists with questions 10 and 12 as, rather than 
having to reproduce the particular provisions in full as they appear, applicants will be 
able to simply select the relevant provision from the drop down menus. 
 
6. I therefore do not believe that there has been an omission, though I understand 
how, without the above information, it may appear as if there has been such an 
omission. 
 
7. I trust that this explanation is helpful to the Committee. 
 
 
 



 

The Curd Cheese (Restriction on Placing on the Market) (Scotland) 
Regulations 2006, (SSI 2006/512) 

 
1. In its letter of 24 October, the Committee requested an explanation of the 
following matters – 
 

“The Committee asks the Executive–– 
 
(a) to explain what is meant by “product” in the first line of regulation 5(1); and 
(b) whether it is the intention of regulation 7(2) to confer on an authorised 
officer under the Regulations all the powers under section 32 of the 1990 Act or 
only the powers of entry.”  

 
The Food Standards Agency responds as follows– 
 
(a) “Product”, where it appears in the first line of regulation 5(1), is intended to refer 
to anything which an authorised officer may require to inspect in order to ascertain 
whether there has been a breach of regulation 3.  It is expected that the “products” to be 
inspected will usually be food products e.g. curd cheese, but the regulation has been 
drafted so as to permit the inspection of other items, such as receptacles. 
 
(b) Powers of entry are dealt with in regulation 7(3).  It is intended that authorised 
officers should have all the powers in respect of these Regulations as are conferred by 
section 32 of the Food Safety Act 1990. 
 
 



 

The Assynt - Coigach Area Protection Variation Order 2006, (SSI 2006/488) 
 
1. On 24th October 2006 the Committee asked the Executive for an explanation of 
the following matter –  
 

“The Committee asks for further information on the consultation undertaken by 
the Executive on this Order. In particular, the Committee asks whether any 
objections were received and, if so, what action the Executive took in respect of 
the objections.” 

 
The Scottish Executive responds as follows: 
 
2. The Executive received complaints in respect of the Assynt-Coigach Area 
Protection Order 2004 (“the Protection Order”) from two persons.  It was complained, 
among other things, that there was a lack of Sunday fishing, that there was poor permit 
availability and that there was a lack of facilities for disabled anglers. 
 
3. Officials from SEERAD visited the Protection Order Area, investigated the 
complaints received, and reported to Ministers.   Having considered the complaints and 
the report prepared by officials, Ministers considered the complaints to be either 
insignificant or frivolous. 
 
4. In considering varying the Protection Order, Ministers consulted the Consultative 
Committee on Protection Orders, which represents all the main angling bodies in 
Scotland. The Committee members unanimously supported the continuation of the 
Protection Order. 
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 SUBORDINATE LEGISLATION COMMITTEE 

 
29th Meeting, 2006 (Session 2) 

 
Tuesday 31 October 2006 

 
 

Letter from Margaret Curran MSP, Minister for Parliamentary Business 
 
Thank you for your letter of 29 June [see Annex] regarding the volume and quality of 
instruments laid by the Executive immediately prior to the summer recess. I 
apologise for the delay in responding. 
 
I note the Committee’s concern over the amount of instruments that are laid before 
recesses and the impact this can have on its ability to properly undertake its scrutiny 
role, and your comments on the quality of these instruments.  
 
As you suggest in your letter, the reasons for a peak of business before the summer 
and other recesses, and key dates such as the start of the financial year, are well 
understood. The Executive looks to plan and manage to minimise these burdens, but 
they are a natural and predictable feature of the Parliamentary year. That being the 
case, I think it is important for both the Executive and the Parliament to plan our 
resources appropriately to ensure that measures necessary to deliver policies 
complete their scrutiny in the Parliament successfully and in good time. I know that 
recommendations on these issues are made in the Committee’s Draft Report on its 
Inquiry into the Regulatory Framework in Scotland, and we will make more detailed 
comments in our response to the Committee.  
 
The Executive notes the Committee’s view on the quality of the instruments laid prior 
to this summer recess. Clearly, the Executive seeks to avoid errors wherever 
possible, working with the Committee to quickly address any fundamental points that 
might be deemed to affect the legal validity of instruments. It is welcome that very 
few of the points raised by the Committee fall into that category, which I think 
illustrates that the quality of drafts is extremely high in terms of producing 
instruments fit for purpose. More minor points raised by the Committee are also of 
value in terms of improving individual instruments and raising the overall quality of 
subordinate legislation, although we are not always able to take account of all your 
comments by amending or re-laying orders.  
 
The issues raised in your letter have to be seen in the context of the other matters 
discussed in the Committee’s Draft Report. The Executive will be offering its 
response to the consultation in due course. 
 
 
24 October 2006 
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SL/S2/06/29/3 – ANNEX 

 
Letter from Sylvia Jackson MSP, Convener of the Subordinate Legislation 

Committee 
 
Scottish Statutory Instruments 
 
The Committee has asked me to write to you to express our concerns both about the 
volume of SSIs that were laid before the summer recess, and the quality of many of 
these. 
 
Number of instruments 
 
It has generally been the case that the Executive has laid a large number of 
instruments immediately before recesses so that these instruments can come into 
force before or during the recess. The Committee appreciates that there will often be 
good policy reasons for doing this, however it has become increasingly concerned 
about the volume of instruments being laid at the last possible moment, which then 
impacts on this Committee’s ability to fully scrutinise and report on them within the 
prescribed timetable. 
 
The situation before the summer recess this year has been particularly difficult with a 
large number of instruments subject to negative procedure being laid around 21 days 
before they are due to come into force. The problem was exacerbated by the fact 
that a sizeable number of the instruments laid were very long and complex and also 
included consolidating instruments, which require very detailed scrutiny and should 
perhaps be laid at times other then immediately before a recess where possible. 
 
Our records show that 9 instruments were laid on Wednesday 7 June, 18 
instruments were laid on Thursday 8 June, and 12 were laid on Friday 9 June (the 
last day on which instruments subject to negative procedure could be laid in order to 
come into force before the recess). This placed heavy burdens on the Committee, its 
Clerks, and its legal advisers who require to carefully scrutinise each instrument and 
brief the Committee accordingly. 
 
This volume of instruments meant that it was impossible for the Committee to 
consider all of these at our meeting on Tuesday 13 June, therefore some had to be 
carried over to our meeting on 20 June. As you are aware, this Committee must 
report on instruments within 20 days of being laid, and any delay in our consideration 
causes us some difficulty.    
 
Scrutiny 
 
There is also the more serious problem of this Committee’s ability to do its job 
properly in fully scrutinising instruments when the volume is heavy and the timetable 
is short; and indeed, the Parliament’s ability to properly hold the Executive to 
account.  
 
The laying of a large number of instruments before a recess also impacts on lead 
Committees, as they are only able to report on an instrument once they have 
received this Committee’s report. This normally means that the lead Committee will 
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consider and report on such instruments after a recess when instruments may have 
already been in force for some weeks.  
 
These concerns are also expressed in our Draft Report on our Inquiry into the 
Regulatory Framework in Scotland. 
 
Planning and co-ordination 
 
We also make recommendations in our Draft Report in relation to better planning 
and co-ordination of the laying of instruments by the Executive.  
 
It is no co-incidence that the volume of instruments laid reaches a peak around 21 
days before a recess. The Committee understands why this happens, however it 
cannot understand why it is not possible to lay these instruments over a longer 
period in the lead-up to a recess, or why it is not possible internally to co-ordinate 
Departmental plans to lay instruments to ensure a more even flow of instruments 
coming forward.  
 
Quality of instruments 
 
In addition to our concerns about the number of instruments laid before a recess, the 
Committee has also expressed concern over the number of errors that have been 
identified in instruments laid recently. The Committee sees a correlation between the 
large number of instruments laid in order to have them come into force before the 
summer recess, and the number of errors found in these instruments. 
 
Of the 44 instruments considered by the Committee at its meetings on 13 and 20 
June 2006, the Committee raised 110 individual points with the Executive. 46 of 
these points were raised formally, with 64 included in “minor points” letters. 
 
The Committee also notes that the Communities Committee wrote to Malcolm 
Chisholm on 21 June to express its concerns about 2 defectively drafted SSIs; and 
raised with him the poor quality of the drafting involved. 
 
Dissolution 
 
The Committee looks ahead with some trepidation to the period before the 
dissolution of Parliament next year. If the period before the last dissolution is 
anything to go by, then the Committee would expect a large number of instruments 
to be laid at around the same time, again placing huge burdens on Committees to 
consider and report on each. The Committee would therefore make a plea for better 
planning and coordination of the laying of instruments before the dissolution (and 
indeed for other recesses up to then). 
 
The Committee would welcome your comments on the concerns it has raised, and 
an indication of any plans to address these problems. 
 
 
29 June 2006 
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