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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

27th Meeting, 2006 (Session 2) 
 

Tuesday 3 October 2006 
 

 
The Committee will meet at 10.30am in Committee Room 3. 
 
1. Item in private: The Committee will consider whether to take agenda item 8 in 

private. 
 
2. Delegated powers scrutiny: The Committee will consider a response from the 

Executive to points raised on the following bill— 

Schools (Health Promotion and Nutrition) (Scotland) Bill at Stage 1. 

3. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in the following bill— 

Commissioner for Older People (Scotland) Bill at Stage 1. 

4. Executive responses: The Committee will consider further the following 
Executive responses— 

the Local Governance (Scotland) Act 2004 (Severance Payments) 
Regulations 2006, (SSI 2006/471). 
 

5. Instruments subject to annulment: The Committee will consider the following—  

the Plant Health (Scotland) Amendment Order 2006, (SSI 2006/474). 

6. Orders subject to Special Parliamentary Procedure: The Committee will 
consider the following— 

the East Dunbartonshire Council (Lenzie Moss, Lenzie) Compulsory 
Purchase Order No. 1 2002, (SE 2006/162). 

 



 

7. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the Tobacco Advertising and Promotion Act 2002 (Commencement 
No. 10) (Scotland) Order 2006, (SSI 2006/473). 
 

8. Inquiry into the regulatory framework in Scotland (in private): The 
Committee will consider further written evidence received in relation to its draft 
report and its programme for oral evidence.  

 
David McLaren 

Clerk to the Committee 
Tel: 0131 348 5212 
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SUBORDINATE LEGISLATION COMMITTEE 
 

27th Meeting, 2006 (Session 2) 
 

Tuesday 3 October 2006 
 

Executive Response 
 
 

Schools (Health Promotion and Nutrition) (Scotland) Bill at Stage 1 
 

Section 3(1) Food and drink: nutritional requirements 
 

1. The Committee asked the Executive for its comments on the desirability of 
amending  the laying power to clarify that, where 2 “first sets of regulation” 
applying to the 2 different types of schools are made, both would be subject to 
affirmative procedure. 

 
2. We note the Committee is content with the delegation of this power in principle. 

We can confirm that we have no intention of making separate “first sets of 
regulations” as described in your letter and the Official Report. Our intention is 
that the regulations for food in schools will apply to both public schools and grant-
aided schools.  But if, for whatever reason, two sets of regulations are required 
for the two types of schools, then the same general nutritional requirements 
would apply. The proposed regulations will be based on the recommendations of 
an expert group. 

 
3. Although we have not been asked directly it may assist the Committee to confirm 

that there are currently 8 grant aided schools, seven of which are special schools. 
 
“Open Procedure” 
 

4. The Committee’s letter of 19th September goes on in paragraph 5 to state: 
 

“…….in relation to subsequent exercises of the power, the Committee noted that 
amending Regulations could competently include substantial changes to the 
system of nutritional requirements (albeit this is not the current Executive’s 
intention). In those circumstances, while the Committee does not suggest that it 
would be appropriate to subject all subsequent exercises of the power to 
affirmative procedure, the Executive is invited to consider providing for an “open 
procedure”, whereby Ministers could utilise the most appropriate procedure on a 
case by case basis. The Executive is asked to comment. 

 
5. We recognise that some instruments require a greater degree of scrutiny by the 

Parliament than others and recognise the need to make best use of valuable 
Parliamentary time. We would submit that the selection of negative procedure for 
regulations after the first set strikes an appropriate balance between the need for 
speed and flexibility and the need for parliamentary accountability. Any such 
instrument will be subject to scrutiny and members will have the opportunity to 
oppose an instrument, when it is laid before Parliament, if they deem fit. Changes 



 

after the first set of regulations will arise from scientific advice as to the most 
appropriate standards. Such advice will be publicly available and will be likely to 
attract comment and publicity. The Executive, itself, will be anxious to publicise 
any such changes. 

 
6. The “open procedure” referred to by the Committee has been rarely used.  It 

tends to be available in relation to very widely drawn powers which cover a 
variety of subject matters and which may be used to make anything from 
relatively minor provision to provision which could reasonably be contained in 
primary legislation in other circumstances.   

 
7. Section 2(2) of the European Communities Act 1972 is an example of such a very 

wide power.  It is subject to open procedure by virtue of paragraph 2(2) of 
Schedule 2 to that Act.  That power is used in relation to a multitude of different 
areas and may be used to do things that could be done in an Act (see subsection 
(4) of section 2). 

 
8. We think that the power contained in this Bill to specify nutritional requirements is 

comparatively narrowly drawn and deals with a very specific subject matter.  It is 
suggested that further use of affirmative procedure beyond the first set of 
regulations would not be an appropriate use of Parliament's time and that, having 
regard to the scope of the power, negative procedure is appropriate and 
proportional to the substance of the provisions 

 
Support for Learning Division 
Education Department 
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SUBORDINATE LEGISLATION COMMITTEE 
 

27th Meeting, 2006 (Session 2) 
 

Tuesday 3 October 2006 
 

Executive Responses 
 
 

The Local Governance (Scotland) Act 2004 (Severance Payments) 
Regulations 2006, (SSI 2006/471) 

 
On 26 September, the Committee asked the Executive for an explanation of the 
following matters:  
 
1. The Committee seeks, with respect to Regulation 3, an explanation of the 
purpose and effect of the words “before the date of the next ordinary election to be 
held” in paragraph (1) which do not seem to add anything to the requirements of 
Paragraphs (3) to (5) of the regulation. 
 
2. The Committee also seeks, with reference to regulation 6, an explanation of 
the purpose and effect of the reference to the date of making an application in 
paragraph (3) and the 3 week time limit specified in that paragraph. In particular, the 
Committee seeks an explanation of how it is proposed to verify that the time limit has 
been complied with. 
 
3. The Committee also seeks an explanation of the purpose and effect of 
paragraph (10) of regulation 6. The Committee asks if the reference to January 2007 
refers to the publication of the names of applicants or to applications made during 
January 2007. The Committee also asks what, if any, arrangements there are for 
publication of the names of those who have exercised rights under regulation 6(3) to 
make late application. 
 
The Scottish Executive responds as follows:  
 
First Question 
 
4. The Executive acknowledges that the words “before the date of the next 
ordinary election to be held” may not strictly be required, because the conditions to 
be satisfied are set out in paragraphs (3) to (5), but considers that they assist the 
reader in so far as each of the conditions in paragraphs (3) to (5) require to be 
implemented prior to the date of the next ordinary election, but at different points in 
time. 
 
Second Question 
 
5. (i) The purpose of regulation 6(3) is to provide that in the exceptional 
circumstances stated, an application may be submitted by a member of a local 
authority later than the date provided for in regulation 6(2), but (as regulation 6(3) 
provides) it must be submitted on or before 22 March 2007.  The purpose and effect 
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of the reference to the date of making an application in paragraph (3) is that to be 
eligible to submit an application by that extended date, the stated exceptional 
circumstances must apply to the member, and those circumstances must apply at 
the date of making the application. 
 
 (ii) As to the reference to the 3 week time limit, the purpose and effect is that 
to be eligible to make such a late application in the circumstance of a recent death of 
a connected person, then that person requires to have died within 3 weeks prior to 
the date of making the application. The period of 3 weeks is  considered an 
appropriate period in these personal circumstances. 
 
 (iii) As to how it is proposed to verify this 3 week time limit has been complied 
with, it shall be considered sufficient by the Executive that, in terms of Regulation 
6(5)(g), a person makes a declaration in the application that confirms the information 
in the application is accurate as far as the member is aware, and subsequently the 
relevant officer of the local authority, in terms of Regulation 6(6)(b)(ii) confirms that 
they have examined the information and consider it is accurate. 
 
6. It is acknowledged by the Executive that the policy purpose and effect of the 
provision in Regulation 6(3) is unusual, and refers to personal circumstances of 
members. However, these provisions were added to the Regulations in response to 
representations made during the consultation process, to the effect that an extended 
date for applications should apply, where such personal circumstances apply to 
Council members. 
 
Third Question 
 
7. The purpose and effect of Regulation 6(10) is that the Scottish Ministers shall 
publish, at any time during January 2007, the names of the members who have 
applied for a severance payment. Regulation 6(10) clearly requires publication of the 
names of the members, not publication of the applications made during January 
2007. There is a difference in effect between “shall publish the names of the 
members who have applied………..at any time during” and “shall publish the names 
of the members applying………..at any time during”. Where members have 
exercised rights under regulation 6(3) to make an application subsequent to January 
2007, there is no provision that their names shall be published, and none is intended.   
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