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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

26th Meeting, 2006 (Session 2) 
 

Tuesday 26 September 2006 
 

 
The Committee will meet at 10.30am in Committee Room 6. 
 
1. Delegated powers scrutiny: The Committee will consider a response from the 

Executive to points raised on the following bill— 

Aquaculture and Fisheries (Scotland) Bill at Stage 1. 

2. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in the following bill— 

Prostitution (Public Places) (Scotland) Bill at Stage 1. 

3. Executive responses: The Committee will consider further the following 
Executive responses— 

the Animal Health and Welfare (Scotland) Act 2006 (Consequential 
Provisions) Order 2006, (SSI 2006/draft) 
 
the Robert Gordon University (Transfer and Closure) (Scotland) Order 
2006, (SSI 2006/461) 
 
the Environmental Noise (Scotland) Regulations 2006, (SSI 2006/465) 
 
the Race Relations Act 1976 (Statutory Duties) (Scotland) Amendment 
Order 2006, (SSI 2006/467) 
 
the Local Government Pension Scheme (Scotland) Amendment (No. 2) 
Regulations 2006, (SSI 2006/468). 
 
 
 



 

4. Draft instruments subject to approval: The Committee will consider the 
following— 

the Social Work Inspections (Scotland) Regulations 2006, 
(SSI 2006/draft). 

5. Instruments subject to annulment: The Committee will consider the following—  

the Local Governance (Scotland) Act 2004 (Severance Payments) 
Regulations 2006, (SSI 2006/471). 

6. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the Local Electoral Administration and Registration Services (Scotland) 
Act 2006 (Commencement No. 1 and Transitional Provision) Order 
2006, (SSI 2006/469) 
 
the Local Governance (Scotland) Act 2004 (Commencement No. 3) 
Order 2006, (SSI 2006/470) 

the Clackmannanshire (Electoral Arrangements) Order 2006, 
(SSI 2006/472). 
 

David McLaren 
Clerk to the Committee 

Tel: 0131 348 5212 
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SUBORDINATE LEGISLATION COMMITTEE 
 

26th Meeting, 2006 (Session 2) 
 

Tuesday 26 September 2006 
 

Executive Response 
 
 

Aquaculture and Fisheries (Scotland) Bill at Stage 1 
 

1. Your letter of 13 September sets out the points which the Committee has raised 
about the provisions of the above Bill. The Executive’s response to the issues is set out 
below. 
 
Section 4(2) – Meaning of Parasite 
 
2. The Committee has asked the Executive how it intends to exercise its powers 
with respect to the modification of the definition of the meaning of parasite. 
 
3. In the Executive’s view, the term “modify” allows for the addition or omission of 
species of parasite to or from the list outlined in section 4(1) of the Bill.  The Executive 
does not envisage the addition or omission of sub-species, nor do we envisage listing all 
parasites of fish.  We are concerned only with those parasites of farmed fish and 
shellfish that may have an adverse effect on stocks of wild fish and shellfish.  
Circumstances may change, particularly with regard to the farming of new fish species, 
but for the present there is no need to control parasites other than the two species listed 
in section 4(1). 
 
4. Any additions to or omissions from the list would be based on scientific evidence 
which demonstrated that parasites were having either a detrimental effect (in the case of 
additions to the list) or no effect (in the case of omissions from the list) on wild fish 
stocks.  In such circumstances where we felt that modification of the list was required 
then we would consult fish farmers and wild fish interests accordingly.   
 
5. As regards procedure, the Executive notes that section 4(2) follows the precedent 
of section 13 (power to amend definition of “infected”) of the 1937 Act, and is satisfied 
that this procedure is appropriate in each case.   
 
6. An alternative drafting approach would have been to have the power in section 3 
(inspections: parasites) of the Bill apply in relation to such species of parasite as the 
Scottish Ministers may by order specify.  Had this approach been followed, the 
Executive’s view is that the appropriate procedure for an order specifying the relevant 
species of parasite would have been negative resolution procedure.  Given that there 
are only two species of parasite which are presently of concern, and that amendments 
are expected to be infrequent, the Executive felt it would be more helpful to name the 
species concerned on the face of the Bill, with a power to add species or omit species 
from the list should this prove necessary.  In the Executive’s view, the difference 
between these two drafting approaches is one of form rather than substance, and 
negative procedure is appropriate regardless of which drafting approach is followed. 



 

Section 14 – Preliminary designation of area in relation to Gyrodactylus salaris.  
New section 2ZB(1) and (3) of the 1937 Act. 
 
7. The Committee has asked the Executive to justify why it has opted for this type of 
procedure (instrument laid before the Parliament but subject to no further Parliamentary 
procedure) and not the 28 day Order procedure.   
 
8. The Executive has opted for a 30 day, extendable to 60 day, option as this is 
consistent with the existing preliminary precaution provisions in section 4 (preliminary 
precautions: inland waters) and 4A (preliminary precautions: marine waters) of the 1937 
Act and appropriate to the inherently temporary nature of the proposed orders.   
 
9. The Executive considered making orders under new section 2ZB(1) subject to 
Class 3 procedure (laid after making and coming into force, but not remaining in force 
after a period of 28 days unless approved by a resolution of the Parliament within that 
period), but discounted this option, after careful consideration, as failing to meet the 
needs of an emergency order within the scheme of the 1937 Act.  The aim of an order 
under new section 2ZB(1), or its renewal under section 2ZB(3), is to act as a “standstill” 
order, available whenever an outbreak of Gyrodactylus salaris is suspected anywhere in 
UK waters, allowing the Scottish Ministers time to evaluate the nature of the outbreak 
and whether or not it will be appropriate to make orders under section 2 of the 1937 Act.  
Orders under s.2ZB(1) and (3) are intended as inherently temporary, the aim of the 
orders being to give the Executive a breathing space to gather the evidence required 
either to say that there is no risk of infection to particular waters or to impose restrictions 
by way of an order under s.2 of the 1937 Act.   
 
10. If Class 3 procedure were applied, orders would cease to have effect after 28 
days unless approved by a resolution of the Parliament.  The purpose of such a 
resolution would be to contine the order in effect, converting a temporary order into one 
of indefinite duration.  The Executive’s intention is not to seek to extend such orders 
beyond 30, or at most 60, days – orders under section 2ZB are intended by their nature 
to be temporary, and any longer-term order, applying to particular waters and based 
upon evidence that those waters were infected with Gyrodactylus salaris or at risk of 
becoming so infected, would be made under the existing power in section 2 of the 1937 
Act.  The Executive anticipates that there would be cases in which they would not wish 
to move for the order to be approved and continued after the 28 days had expired, and 
considers that relying upon a Class 3 order which one has no intention of seeking to 
have approved by the Parliament would be inappropriate, and that affirmative procedure 
should not be required to extend the duration of a temporary standstill order from 28 
days to 30 or 60 days (as the case may be). 
 
11. The Committee also asked the Executive to clarify the position with respect to a 
continuing emergency beyond the 60 day period. 
 
12. Beyond the 60 day period, and in many cases by the expiry of the initial 30 day 
period, the Executive would expect to have assembled sufficient evidence to confirm or 
rule out the presence of the parasite in all or part of the designated area and introduce, 
or not, an order under section 2 of the 1937 Act (as read with new section 2ZA of that 
Act, inserted by section 13 of the Bill).  The intention is that if restrictions are required 



 

after the 30 day or 60 day period allowed by section 2ZA, these restrictions would be 
introduced by order under section 2 of the 1937 Act. 
 
Section 19 – Gyrodactylus salaris: Scottish Ministers’ power to make payments. 
New section 5F of the 1937 Act 
Section 27 – Unauthorised introduction of fish into certain marine waters. New 
section 2C of the 1937 Act 
 
13. The Executive thanks the Committee for its observations relating to consequential 
amendments to section 9 of the 1937 Act. The Executive accordingly proposes to 
introduce amendments at Stage 2 to exclude the application of section 9(b) to orders 
made under new sections 2C(1) and (3)(a) and (c)(i) and (ii) and 5F of that Act.  
 
Section 35(1) – Power to make incidental, supplemental, consequental, 
transitional, transitory and saving provisions 
 
14. The Committee notes that subsection (2) provides that the power in section 35(1) 
may be used to modify “any enactment” and asks if this provision could allow 
amendment to be made to the Bill itself, referring to the Committee’s earlier comments in 
relation to the Transport and Works (Scotland) Bill.  The Executive confirms that it is not 
intended for the power to be used to amend the Act itself. 
 
DAVID FORD 
Aquaculture and Fisheries Bill Team Leader 
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SUBORDINATE LEGISLATION COMMITTEE 
 

26th Meeting, 2006 (Session 2) 
 

Tuesday 26 September 2006 
 

Executive Responses 
 
 

The Animal Health and Welfare (Scotland) Act 2006 (Consequential 
Provisions) Order 2006, (SSI 2006/draft) 

 
On 19th September the Committee asked the Executive for an explanation of the 
following- 
 

“The Committee asks the Executive to explain the vires for paragraph 11 of 
Schedule 1 given that the subject matter of the Animals (Scientific Procedures) 
Act 1986 is reserved under section B7 of Part II of Schedule 5 to the Scotland 
Act”  
 

The Committee also asked the Executive for confirmation that the sections of the 
2006 Act to which the Order relates will be brought into force on or before the 
coming into force of this Order. 

 
The Scottish Executive responds as follows: 
 
First Question 
 
It is considered that the Scottish Ministers have vires for paragraph 11 of Schedule 1 
by virtue of Schedule 4, paragraph 3, to the Scotland Act 1998 as the amendments 
being proposed to the Animals (Scientific Procedures) Act 1986 are consequential to 
the 2006 Act and relate to the non-reserved area of animal welfare. In as far as the 
amendments have an effect on the reserved matter, they do not have a greater 
effect on it than is necessary to give effect to the purposes of the 2006 Act (the 
promotion of animal welfare and the prevention of harm).  
 
Second Question 
 
All of the provisions to which the Order relates, except for section 20 (1) to (3) 
(mutilation) are to be commenced in the first commencement Order under the Act 
which is due to be made by 6th October and, so it is expected, in advance of this 
Order. Section 20(1) to (3) shall be commenced when the Regulations providing 
exemptions to the offences created by section 20(1) to (3) are brought into force 
which is intended to be in February or March 2007.  
 
This Order has been laid in advance of the commencement of the provisions of the 
2006 Act, to which it relates, in order to provide for the sanctions provided by the 
enactments being amended by this Order to be available shortly after the 
commencement of the relevant provisions of the 2006 Act. This will ensure that the 
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gap between the commencement of the provisions of the 2006 Act and the 
amendments made by this Order is minimised. 
 
It is considered that making reference to section 20(1) to (3) prior to the 
commencement of that section does not pose any difficulty in practice. Where 
amendments are being made which include section 20 they are, in all but one 
instance being made so as to supplement the provisions being amended and not in 
substitution of those provisions.  
 
The only amendment which includes a reference to section 20 being made in 
substitution of the original provision is that relating to section 22(5) of the Animals 
(Scientific Procedures) Act 1986. In that instance it is being provided that a person 
shall be liable to the higher penalties, provided by section 22(1) of that Act, where 
that person is guilty of an offence under sections 19 to 24, 25(7), 29 or 40(11) of the 
2006 Act instead of under section 1 of the Protection of Animals (Scotland) Act 1912. 
Offences under section 1 of the 1912 Act do not include the mutilation of an animal 
and so there is no adverse consequence to the substitution of that reference to one 
including section 20. 
 
 

The Robert Gordon University (Transfer and Closure) (Scotland) Order 
2006, (SSI 2006/461) 

 
On 19th September 2006 the Committee asked the Executive– 
 

“The Committee notes that article 5(3) provides for the substitution in written 
material of references to the University in its earlier form to references in its 
form as reconstituted. The Committee wonders if this is enough to cover any 
work that may be ongoing at the date of transfer, and notes that it is usual in 
legislation of this kind to provide that any such matters may be continued by 
the new body. The Committee asks the Executive whether any transitional 
provisions are necessary in relation to matters ongoing at the date of transfer 
to the reconstituted University.” 

 
The Scottish Executive responds as follows: 
 
The Executive thanks the Committee for its comments on the Order. 
 
The University was responsible for drafting the Order and the Executive has 
therefore sought a contribution to this response from the University. Unfortunately, 
no-one is available to provide a response in the timescale requested. While we have 
not yet had an opportunity to discuss this issue with the University, our view is that 
no such provision is required in that any matters of significance would require to be 
contained within formal writings in order to be binding. 
 
The Order was drafted after referring to other Orders made under section 47 of the 
Further and Higher Education (Scotland) Act 1992 as undernoted. None of the 
precedents referred to matters ongoing which are not yet contained in any formal 
writings. We anticipate being able to get a reply early next week on whether or not 
there was a need in this case to include such provisions in this Order. We shall then 
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send such reply to the Enterprise & Culture Committee who are considering the 
Order on 3rd October and send a copy to the Committee also. 
 
Undernote 
Jordanhill College of Education (Closure) (Scotland) Order 1993 (S.I. 1993/490) 
The Glasgow Polytechnic and The Queen’s College, Glasgow (Closure) (Scotland) 
Order 1993 (S.I. 1993/643) 
 
 

The Environmental Noise (Scotland) Regulations 2006, (SSI 2006/465) 
 
In its letter of 19 September to Gerald Byrne, the Committee commented as follows- 
 

“The Committee notes that in terms of Article 14.1 of the EU Directive 
2002/49/EC, member states were to implement the Directive by 18 July 2004. 
The Committee asks the Executive to explain the reasons for the late 
implementation of the EU Directive.” 

 
The Scottish Executive responds as follows: 
 
Work began to transpose Directive 2002/49/EC in 2002. It was clear from that early 
stage that this would be a major data gathering and management exercise for the 
Executive, involving a large number of complex technical issues. Indeed more than 
half of the Member States failed to meet the deadline and at December 2005, 7 
Member States were similarly delayed in transposition. 
 
It was not possible to bring forward transposing Regulations in the absence of a 
clear understanding of how the system for information gathering and mapping noise 
should best be implemented. The Committee may be aware that similar Regulations 
in England, Northern Ireland and Wales are only now being made. This also reflects 
the degree of close co-operation between the administrations in delivering the 
objectives of the Directive in a harmonised way across the UK. 
 
The key requirements of the Directive to date have been to bring into force laws 
necessary to comply with the Directive by 18 July 2004, and to notify the European 
Commission of various matters by 30 June and 18 July 2005. All necessary 
notifications have been made to the Commission, and the only delay has been in 
bringing forward the Regulations.  
 
The critical dates to comply with the principal obligations in the Directive, for example 
noise mapping, do not commence until 30 June 2007. The Scottish Executive 
currently expects to meet those targets. 
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The Race Relations Act 1976 (Statutory Duties) (Scotland) Amendment 
Order 2006, (SSI 2006/467) 

 
On 19 September, the Committee asked the Executive for an explanation of the 
following matter: 
 

“The Committee seeks confirmation from the Executive that where necessary 
the bodies referred to in the instrument have been added to the list of bodies 
in Schedule 1A to the Race Relations Act 1976.”  

 
The Scottish Executive responds as follows:  
 
The Race Relations Act 1976 (General Statutory Duty) Order 2006 (S.I. 2006/2470) 
made by the UK Government appropriately amends the listing of bodies in Schedule 
1A to the 1976 Act. This covers both Scottish public authorities, and reserved 
bodies. This Order was laid before Parliament on 12 September and will come into 
force on 3 October 2006.  
 
 

The Local Government Pension Scheme (Scotland) Amendment (No. 2) 
Regulations 2006, (SSI 2006/468) 

 
On 19 September the Committee commented as follows with regard to the above 
Regulations- 
 

“The Committee notes that this is the fifth substantive amendment of the 
principal Regulations and asks the Executive whether it has any plans for 
consolidation.” 
 

The Scottish Executive responds as follows: 
 

While the Executive notes the Committee’s concern about the amendments to the 
principal Regulations, it is currently engaged in an extensive and time-consuming 
consolidation of the National Health Service pension scheme which is not expected 
to be laid before the end of this year. That consolidation was at the request of the 
Parliament and has diverted significant resources away from other pensions work. A 
new Local Government Pension Scheme is currently being taken forward by the 
Executive and in the circumstances it does not consider it appropriate to consolidate 
the principal Regulations at this time, but keeps the need for such consolidation 
under constant review. 
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