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25th Meeting, 2006 (Session 2) 
 

Tuesday 19 September 2006 
 

 
The Committee will meet at 10.30am in Committee Room 6. 
 
1. Delegated powers scrutiny: The Committee will consider a response from the 

Executive to points raised on the following bill— 

Transport and Works (Scotland) Bill at Stage 1  

and take evidence from the following— 

Andrew Brown, Solicitor, Scottish Executive 
Catherine Wilson, Solicitor, Scottish Executive 
Frazer Henderson, Bill Team Leader. 
 

2. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in the following bill— 

Schools (Health Promotion and Nutrition) (Scotland) Bill at Stage 1. 

3. Executive responses: The Committee will consider further the following 
Executive responses— 

the Fire Safety (Scotland) Regulations 2006, (SSI 2006/456) 
 
the Fire (Scotland) Act 2005 (Consequential Modifications and 
Savings) (No. 2) Order 2006, (SSI 2006/457) 
 
the Scottish Schools (Parental Involvement) Act 2006 (Commencement 
No. 1) Order 2006, (SSI 2006/454) 
 
 
 



 

and responses from the Court of Session and the Executive on— 
 

Act of Sederunt (Child Care and Maintenance Rules 1997) 
(Amendment) (Adoption and Children Act 2002) 2006, (SSI 2006/411). 
 

4. Executive correspondence: The Committee will consider a further response 
from the Executive on— 

the Designation of Institutions of Higher Education (Scotland) 
Amendment Order 2006, (SSI 2006/398). 

5. Draft instruments subject to approval: The Committee will consider the 
following— 

the Animal Health and Welfare (Scotland) Act 2006 (Consequential 
Provisions) Order 2006, (SSI 2006/draft). 

6. Instruments subject to annulment: The Committee will consider the following—  

the Academic Awards and Distinctions (The Robert Gordon University) 
(Scotland) Order of Council 2006, (SSI 2006/452) 

the Food (Emergency Control) (Scotland) Revocation Regulations 
2006, (SSI 2006/459) 

the Robert Gordon University (Transfer and Closure) (Scotland) Order 
2006, (SSI 2006/461) 

the Water Services and Sewerage Services Licences (Scotland) Order 
2006, (SSI 2006/464) 

the Environmental Noise (Scotland) Regulations 2006, (SSI 2006/465) 

the Regulation of Investigatory Powers (Prescription of Offices, Ranks 
and Positions) (Scotland) Amendment Order 2006, (SSI 2006/466) 

the Race Relations Act 1976 (Statutory Duties) (Scotland) Amendment 
Order 2006, (SSI 2006/467) 

the Local Government Pension Scheme (Scotland) Amendment (No. 2) 
Regulations 2006, (SSI 2006/468). 

7. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the Midlothian (Electoral Arrangements) Order 2006, (SSI 2006/460). 
 

8. Inquiry into the regulatory framework in Scotland (in private): The 
Committee will consider written evidence received in relation to its draft report 
and agree witnesses to be invited to give oral evidence.  
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Clerk to the Committee 
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SL/S2/06/25/2 

SUBORDINATE LEGISLATION COMMITTEE 
 

25th Meeting, 2006 (Session 2) 
 

Tuesday 19 September 2006 
 

Executive Response 
 
 

Transport and Works (Scotland) Bill at Stage 1 
 
1. On 6 September the Committee sought an explanation on the following matters: 
 
General 
The Committee asks the Executive why it considers that section 27(6) is 
necessary. It notes that the provision is not included in the equivalent UK statute. 
 
2. The context of this Bill is to seek to avoid a requirement for Private Bills to deliver 
the relevant transport projects. The Executive would accordingly comment that it would 
seem unfortunate that this aim might not be achieved, depending on the circumstances 
of a particular project, due to a shortfall in the powers under the Bill. We would also 
comment that the power in section 27(6) is not freestanding. Rather its exercise is 
parasitic on the exercise of another power under the Bill and the provision under it will 
have to have a connection to that – otherwise any provision under it could not properly 
be described as supplementary to or in consequence of it. 
 
3. As the Executive have explained when this issue has arisen before, the purpose 
of the incidental or supplemental provision is to enable unforeseen situations to be 
addressed, and that it is inherently not generally possible to foresee when unforeseen 
situations are likely to arise. That could arise in the context of many of the delegated 
powers under the Bill but is also against a background that it is impossible to anticipate 
all of the matters which a third party promoter for a project might seek to have covered 
by an order under section 1 of the Bill. 
 
4. The power will also allow provision to be made to make augmentations to the 
policy where that is consistent with the Bill and the terms of the delegated powers within 
it. 
 
5. Accordingly, it is not possible to provide a comprehensive indication as to the 
situations when it is expected that this power will require to be relied upon. It may be 
helpful however if we were to provide illustrations of at least some of the situations which 
will give rise to a need to exercise the power. We propose to do this by covering:  
 

1. The exercise of powers under Part I of the Transport and Works Act 1992 
(TWA); 
2. The terms of draft illustrative subordinate legislation under certain powers 
of this Bill which we have provided to the Local Government and Transport and 
Procedures Committees (copy attached for ease of reference); and  
3. Why an order under section 1 of the Bill might contain modifications to 
earlier Private Acts. 



 

6. Taking these in turn:  
 
Exercise of the Powers under Part I of the Transport and Works Act 1992 
 
7. As the Committee have noted, the 1992 Act, being the equivalent provisions to 
Part I of the Bill for south of the border, does not expressly contain a power along the 
lines of section 27(6) in the Bill. The implication arising from that is that if such a 
provision is not required there then it should not fall to be necessary in relation to our 
equivalent provisions in Part I of the Bill. It can be noted though that section 70(2) of the 
1992 Act provides powers to include transitional and savings provision in a 
commencement order. 
 
8. The Executive would comment however, that despite the absence of an 
equivalent power to section 27(6) in the 1992 Act (beyond that in the commencement 
power), in practice such provision has been expressly made in exercise of the delegated 
powers under the 1992 Act. An example of that can be found in rule 3 of the Transport 
and Works (Applications and Objections Procedure) (England and Wales) Rules 2006 
(SI 2006/1466) which contains transitional provisions despite no express power in the 
1992 Act to do so. In the future, as we update our own applications and objections rules 
that is something we will also need to do. 
 
9. An example of the exercise of the transitional (or savings) power under section 
70(2) of the TWA, which we will also need to follow when commencing our Act, can be 
found in article 3 of the Transport and Works Act 1992 (Commencement No 3 and 
Transitional Provisions) Order 1992 (SI 1992/2784) which contains express transitional 
(or saving) provisions for, amongst others, existing light railway orders. 

 
10. Accordingly, although there is limited equivalent provision in the Transport and 
Works Act (in section 70) delegated powers under that legislation have been exercised 
in the ways anticipated by section 27(6) of that Bill without express powers to do so.  
 
11. A now substantial number of authorisations have been granted under sections 1 
and 3 of the 1992 Act, but an illustration of supplementary provision might best be 
served by indicating our intentions for the exercise of certain of the powers under the Bill 
as we have supplied illustrative draft subordinate legislation rather than undertake a 
forensic examination of the orders under the 1992 Act. (We would note though that the 
illustration below from our applications and objections rules also arises in SI 2006/1466, 
the TWA equivalent). 

 
Draft Illustrative Instruments of Relevant Powers under the Bill 
 
12. To assist the lead Committees examination of the Bill four illustrative draft 
Instruments have been provided to those Committees namely Rules under sections 4 
and 8; Regulations under section 14(3); an order under section 18(1)(a); and an order 
under section 18(1)(b). 
 
13. It seems to the Executive that the following examples might serve to illustrate 
situations where supplementary provision might be considered to be proposed so as to 
augment the policy in a way which is consistent with the relevant provisions in the Bill: 

 



 

(i) the Transport and Works (Scotland) Act 2007 (Access to Land on 
Application) Order 2007 and the Transport and Works (Scotland) Act 2007 
(Access to Land by Scottish Ministers) Order 2007  

 
14. The principal enabling powers for these draft instruments are section 18(1)(a) and 
(b) of the Bill. Both these illustrative drafts cite section 27(6) as an enabling power and 
we would submit the terms of article 3(3) in both of those draft instruments as an 
illustration of the exercise of the power. The principal enabling power is to make 
provision regarding access to land by a potential promoter or the Scottish Ministers. The 
enabling power talks of authorising the applicant or the Scottish Ministers but it must 
clearly be within the contemplation of the Bill that such persons would not be expected 
to undertake the access personally and without any plant or apparatus and accordingly 
article 3(3) supplements the policy by making provision to that effect. 

 
(ii) The Transport and Works (Scotland) Act 2007 (Applications and 
Objections Procedure) Rules 2007  

 
15. The principal enabling powers for these draft instruments are sections 4 and 8 of 
the Bill. Again the draft Instrument cites section 27(6) and the Executive would submit 
that for example rule 19 makes supplemental provision as it covers not only an objection 
in terms but also “other representation” which may be made in relation to a proposed 
project. Again it can be anticipated in relation to the Bill that not only objections may be 
made in relation to a proposed project but also some other form of representation, and 
indeed this is expressly recognised in the Bill in relation to representations in relation to 
the environmental statement which are referred to in section 12(11) of the Bill. These 
draft Rules accordingly can be seen to be supplementing the operation of the Bill by 
making provision in relation to these.  

 
Orders under section 1 containing modifications of earlier private Acts 
 
16. As much of the discussion in the Official Report seems to focus on this, and that 
is also the focus of the issue raised in paragraph 4 of the Committee’s letter, we discuss 
this aspect below in paragraphs 21-25 in response to that. 
 
17. The Executive would submit the illustrations do however demonstrate why, 
despite the drafting approach adopted in TWA, it seems not only prudent, but also 
necessary, to expressly provide the powers to make this type of provision.  
 
18. The Committee’s comments have however caused us to pause further over two 
points arising in relation to the terms of section 27 of the Bill as follows:- 
 
1. Procedure for instruments under sections 12(18) and 29(3). 
 
19. As the Committee have noted it would be hypothetically possible for a 
Commencement Order under section 29(3), and an Order under section 12(18), to 
contain provision modifying primary legislation pursuant to section 27(6) without being 
subject to affirmative procedure. We had been proceeding on the basis that it is unlikely 
that either such instrument would ever require to make such provision but it would 
nevertheless seem sensible to address this possibility. Accordingly the Executive 
propose to bring forward an amendment to section 27(3)(a) so that if either such 



 

provision modified primary legislation then it would fall to be subject to affirmative 
procedure.  
 
2. Modifications to the Act following on from this Bill.  
 
20. As the Committee have noted, the power under section 27(6) is drafted so that it 
would also allow modification to the Act following on from this Bill and other subordinate 
legislation under it. Whilst we would like to reflect further on the point we suspect that in 
this regard the power goes further than we are likely to require (although as noted, by its 
very nature the provision is to address the unforeseen). Any modifications to other 
subordinate legislation under the powers in the Bill could be achieved by the exercise of 
those powers themselves. We were also grateful for the Committee’s comments at 
paragraph 20 of their letter in relation to section 18. As the Committee have no doubt 
identified hypothetically this could mean that orders under section 18 of the Bill might be 
used to modify powers in relation to offences and penalties in relation to the access 
regime. As the Committee have no doubt anticipated already that is not our intention and 
we would accordingly hope to address the concern by bringing forward an amendment 
at stage 2 to narrow section 27(6) so that it does not allow the powers to be used to 
modify the Act following on from the Bill itself. If subsequent to this letter we identify a 
difficulty in bringing such an amendment forward we will of course alert the Committee to 
that with an explanation. 
 
The Committee asks the Executive to provide confirmation of whether this 
provision (ie section 27(6)) (particularly as read with section 2(3) and section 6) 
applies to previously enacted Private Transport Bills. 
 
21. As the Committee have identified, the powers in section 2 and 27(6) allow for the 
application and modification of any enactment and this could cover earlier private Acts 
passed by the Parliament in relation to transport projects. 
 
22. Again, whilst it is impossible to anticipate comprehensively the situations where 
that may require to arise, the following examples might seek to assist:- 
 

1. further provision beyond the existing terms of a private Act is required – 
this might be required because for example it is found the powers taken in the 
original Act prove inadequate so that it is not possible to give effect to the project, 
or alternatively because some additional matter, such as an additional station on, 
or extension to, a new railway line is appropriate.  
 
2. a new future project that in some way affects an existing project authorised 
by an earlier private Act – for example a brand new railway or other project within 
the ambit of section 1 of the Bill which is to connect into or crosses an existing 
project authorised by a private Act. 
 
3. The powers in section 6(1)(a) and (b) of the Bill – so that the Scottish 
Ministers consider it appropriate to take action because an earlier project 
(whether completed or not) has been discontinued or abandoned, or provisions 
within the earlier authorisation have become spent.  
 



 

23. When using the section 27(6) power that could only arise in relation to the 
exercise of the power under section 1 of the Bill (in the case of these illustrations) and so 
the exercise of the power is always tied back to the terms of the Bill. It can be seen that 
it is not possible to bring forward a free standing instrument modifying or revoking earlier 
legislation – rather that provision would always have to tie back to the exercise of one of 
the other powers in the Bill so its exercise (such as filling in the detail) will be consistent 
with the terms of the Bill and the delegated powers provided within it. 
 
24. We accept that there is an element of overlap between the terms of section 2(3) 
and (4) and 27(6)(b) as well as within the different elements within section 27(6)(b) but 
there are aspects of any given element that are not covered by the others. The 
Executive would reiterate their comments in this connection that it would be unfortunate 
if the desire to avoid the requirement for a private Bill to deliver a transport project 
should fail because of an insufficiency in powers to deliver a matter at the margins of a 
project (but which nevertheless is one of importance to a third party promoter). 
 
25. It may also be helpful to note in passing that the power in section 2(3)(a) of the 
Bill could be used, for example, to apply the land compensation legislation where an 
order under section 1 is providing for the compulsory acquisition of land. 

 
Delegated Powers Memorandum - sections 10, 12 and 25 
 
26. The Committee’s letter seeks the Executive’s comments on the discussion at 
columns 1938-1941 of the Official Report regarding the lack of information in the 
Delegated Powers Memorandum in relation to delegated powers in sections 10, 12 and 
25 of the Bill. 
 
27. Taking each of these sections in turn: 
 
Section 10 
28. Section 10(1) of the Bill does contain a new rule making power as to procedure 
for an Inquiry or a Hearing but this delegated power is discussed at paragraphs 22-24 of 
the Delegated Powers Memorandum. Accordingly, we are assuming that it is not that 
issue which has concerned the Committee as to the lack of information in the Delegated 
Powers Memorandum. 
 
29. In case it is of assistance to the Committee therefore, we go on to cover section 
10(3) and (4). It can be noted that those subsections apply provisions in section 210 of 
the Local Government (Scotland) Act 1973. The Committee will have noted the 
Delegated Powers Memorandum has not covered these provisions. By way of 
explanation the Executive would comment that in terms of rule 9.4A of the Standing 
Orders of the Scottish Parliament, there is to be lodged in respect of an Executive Bill a 
memorandum setting out various matters in relation to each provision of the Bill “which 
contains any provision conferring power to make subordinate legislation”. Whilst it might 
be noted that section 210 of the 1973 Act does contain delegated powers, those are set 
out in the 1973 Act not the Bill. We proceeded on the basis therefore that the Bill could 
not be said in these regards to contain any provision conferring power to make 
subordinate legislation. Rather that power already sits in the 1973 Act and that is the 
enabling power to be cited when the power is exercised and not a power in the Bill.  
 



 

Section 12 
30. Although the letter refers to this section, we believe from the reference to the 
columns in the Official Report that the provisions of interest to the Committee will be 
those in sections 23-24. As the matters there essentially parallel those raised in relation 
to section 25 it may be helpful to take these together. 
 
Sections 23-25 
31. In each case the functions affected by these sections already exist and the 
powers themselves are not being modified. The relevant powers are those in sections 5 
and 7 of the Roads (Scotland) Act 1984, sections 14, 15, 16 and 18 of the Harbours 
Act 1964 and section 1 of the Pilotage Act 1987. In each case when these powers are 
exercised it will be those enabling powers which are cited not the enabling powers under 
the Bill. Accordingly in each case we would explain that we proceeded on the basis that 
the Bill did not contain a “provision conferring power to make subordinate legislation” so 
that rule 9.4A did not require the Delegated Powers Memorandum to cover these 
matters. 
 
Section 1: Orders as to Transport Systems and Inland Waterways 
 
32. In addition to the question as to the power to make incidental, supplemental etc 
provisions to which the Executive have responded above the Committee also sought 
clarification on 3 additional points as follows: 
 
Section 13(6) - does the word “procedure” refer only to Parliamentary procedure under 
section 13 rather than to the inquiry and other procedure to which any order under 
section 1 is subject? 
 
33. The Executive confirm that the word “procedure” is intended only to refer to 
Parliamentary procedure. We would propose to bring forward an amendment at Stage 2 
to clarify that in view of the doubt expressed by the Committee.  
 
Would section 13(6) prevent Ministers from exercising the powers under section 13(1)(b) 
34. As the Committee have no doubt anticipated, the thinking behind section 13(6) is 
the terms of paragraph 11 of Schedule 1 to the Scotland Act 1998 (Transitory and 
Transitional Provisions) (Publication and Interpretation etc of Acts of the Scottish 
Parliament) Order 1999 regarding an implied power to amend and revoke a provision 
exercisable in the same manner (ie subject to the same procedure) as the original 
Instrument. That is on the basis that whilst the original project might have been 
subjected to affirmative procedure under section 13 the Executive consider that to be 
disproportionate for any future modification or revocation. That all said we will also bring 
forward an amendment so that section 13(1)(b) is not ruled out for an amending, re-
enacting or revoking instrument should Ministers wish such an instrument to be subject 
to a direction under that provision. 
 
The wording of section 12(14) 
35. We are grateful to the Committee for drawing our attention to this drafting point. In 
light of this we would again propose to bring forward a clarifying amendment at Stage 2 
to remove any doubt here. 
 
 



 

Section 4: Applications - the terms of subsection (4)(a) and (7)(a) 
 
36. We agree that it would not be appropriate for Scottish Ministers to give directions 
to themselves. However, if Scottish Ministers hold relevant environmental information 
they are a “relevant authority” in terms of Article 5(4) of Council Directive 85/337/EC. The 
power to require compliance with directions given by the Scottish Ministers is 
discretionary and we do not envisage that it would be exercised in relation to information 
to be made available by the Scottish Ministers. In practical terms, as will be seen from 
the draft illustrative Rules, Scottish Ministers will be consulted in different capacities, for 
example on behalf of Historic Scotland. However we agree it would nevertheless be 
helpful to remove subsection (7)(a) and propose to bring forward an amendment at 
Stage 2. 
 
Section 6: Orders Made Otherwise than on Application - the Executive is asked 
how it is intended that section 6(1)(c) will be used 
 
37. As the Committee may be aware a number of proposals promoted via the Private 
Bill process are substantially funded by and are fully consistent with the expressed 
intentions of the Scottish Executive. The Scottish Executive recently established 
Transport Scotland with a remit which includes promotion and management of major 
infrastructure developments and it is expected that this body will be instrumental to the 
Scottish Ministers in the promotion of, in particular, national transport developments. The 
provision enables the Scottish Ministers (using the offices of Transport Scotland) to 
realise that expectation. 
 
Section 7: Model Provisions - should the model provisions be contained in a 
Statutory Instrument and the Executive is also asked to clarify its intentions in 
relation to the status of the guidance 
 
38. The model provisions are not to be incorporated in a statutory instrument and will 
not be mandatory. Any guidance will be advisory and therefore there will be no 
requirement for the promoter to adopt the model provisions. If guidance is produced it 
will be for the purposes of assisting the promoter in preparing a draft order which 
conveys the promoter’s intentions, and includes all pertinent issues in respect of the 
content of the order. It will also encourage promoters to adopt an appropriate style and a 
readily understandable format. In the light of the Committee’s comments we are 
considering whether it would be helpful to place a duty on the Scottish Ministers on the 
face of the Bill to publish the guidance. 
 
Section 8: Objections - the Executive is asked to clarify its intentions regarding 
the exercise of powers under section 8 
 
39. The draft illustrative Rules referred to above (and provided to the lead 
Committees) deal with the procedures for both applications and objections. Draft rules 
19 to 23 set out the procedure for making an objection or representation, to be complied 
with in terms of section 8. The Executive would advise that it would intend to exercise 
the section 8 power so that provision is in place for commencement of Part 1 of the Bill. 
 
 
 



 

Section 10: Procedure at Inquiries and Hearings 
 
40. The Executive would refer to its comments in response to paragraph 7 of the 
Committee’s letter at paragraphs 28-29 above under the heading of “Delegated Powers 
Memorandum” regarding the coverage of this provision in that memorandum. 

 
Section 14: Consents etc under other enactment - the Executive is asked to 
explain what it is proposed would be covered by section 14(5)(b) for which 
section 27(6)(b) would not provide sufficient vires 
 
41. Although the question asked by the Committee relates to the coverage of section 
14(5)(b), we think that the intention was to refer to section 14(5)(a) since that is the 
provision referred to in the discussion preceding the question. 
 
42. We considered whether we might rely on the section 27(6)(b) power for the 
purposes of section 14 but considered it was prudent to take this separate power since 
provision which may be made under section 14(5)(a) will often be integral to the 
regulations and not merely an “incidental”, “supplementary” or “consequential” provision. 
 
Section 18: Access to Land - the Executive is asked to comment upon the 
interaction of this provision with the powers under section 27(6) 
 
43. The Executive would refer to its comments at paragraph 20 above responding to 
paragraph 3 of the Committee’s letter. As noted above, the Executive will reflect upon 
the power under section 27(6) to modify the Act which will follow on from this Bill, as 
opposed to other enactments. 
 
Sections 23 and 24: Amendments to the Roads (Scotland) Act 1984 and the 
Harbours Act 1964 respectively 
 
44. The Executive would refer to its discussion at paragraph 31 above under the 
heading of “Delegated Powers Memorandum” as to why they did not cover these 
provisions in that memorandum. 
 
45. The letter also asks: 

 
The Committee asks the Executive if it is deliberate that the amendment made by 
section 23 to the Roads (Scotland) Act 1984 does not appear to have an equivalent 
provision to section 13(6) 
 
46. Yes. This is because no such equivalent provision is required to parallel the 
provision in section 13(6) providing for different procedure to apply to an Instrument 
modifying or revoking an earlier one as powers to revoke and modify an earlier 
instrument are contained in section 145 of the Roads (Scotland) Act 1984. There is 
therefore no need to imply powers to amend and revoke from paragraph 11 of Schedule 
1 to the Scotland Act 1998 (Transitory and Transitional Provisions) (Publication and 
Interpretation etc. of Acts of the Scottish Parliament) Order 1999, which then attracts the 
requirement to do so in the same manner (ie subject to the same procedure) as the 
original exercise of the power. 
 



 

The Executive is asked to comment whether section 144 (of the 1984 Act) should 
include a reference to section 143A for consistency. 
 
47. Thank you for drawing this point, with which we agree, to our attention. We would 
propose to bring forward an amendment at Stage 2. 
 
Section 25: Amendment of the Pilotage Act 1987 

 
48. The Executive would again refer to its comments at paragraph 31 above under 
the heading of “Delegated Powers Memorandum” to explain why the Delegated Powers 
Memorandum does not discuss section 25. 

 
49. The letter also asks: 

 
The Executive is asked to comment why the procedures relating to the holding of 
Inquiries under the Pilotage Act 1987 are left to be dealt with under the Tribunals and 
Inquiries Act 1992 as this is inconsistent with the approach in section 10 for Part I of the 
Bill. 
 
50. We did not require to have parallel provision to that in section 10(1) of the Bill for 
inquiries or hearings under the Pilotage Act as the provisions of the Tribunals and 
Inquiries Act 1992 are apt to deal with that already. That is not the case in respect of Part 
1 of the Bill as difficulty arises from the definitions in section 16(1) of the Tribunals and 
Inquiries Act, of “statutory provision” and “statutory inquiry” and the designation power in 
relation to a statutory inquiry in section 16(2) of that Act. The Act following on from the 
Bill is not an “enactment” for the purposes of the definition of “statutory provision” in the 
Tribunals and Inquiries Act, given the definition of “enactment” in the Interpretation 
Act 1978 excludes an Act of the Scottish Parliament. We concluded that it would be 
cleaner to bring forward our own provision now for Part 1 of the Bill rather than seeking 
to gloss the Tribunals and Inquiries Act to attract its terms to Part 1. 

 
Section 26: Amendment of the Transport (Scotland) Act 2001 
 
51. The Executive is grateful to the Committee for drawing its attention to a drafting 
point in this section. Having considered the point we are content that no ambiguity will 
arise. It seems to us the term “Act” will refer to a UK Act, or an Act of the Scottish 
Parliament, as the context requires depending on whether the grant which will assist the 
purchase of land is in relation to a project authorised by a UK Act or an ASP.  
 
Section 29 – Short title and Commencement 
 
52. The Committee asks: 
 
The Executive is asked to comment that the commencement power could include 
supplementary provisions that amend primary legislation but would not be subject to 
Parliamentary scrutiny. 

 
53. As indicated above, the Executive will be seeking to bring forward an amendment 
so that any use of this power to amend primary legislation would then be subject to 
affirmative procedure. 



 

Drafting Points – commencement of section 27 and the terms of section 29(2) 
 
54. Again the Executive is grateful to the Committee for raising these drafting points 
with them. 
 
55. To address the Committee’s comment regarding the commencement of 
section 27, the Executive propose to bring forward an amendment to section 29 so that 
that section also comes into force on Royal Assent. As to the wording in section 29(2) 
regarding commencement on Royal Assent we have liaised with Parliamentary Counsel 
and whilst it is not considered any difficulty with the current wording should arise 
standing the content of the provisions in view we will bring forward an amendment at 
Stage 2 to refer to the “day after Royal Assent” as suggested. 

 
FRAZER HENDERSON 
For the Scottish Executive 
13 September 2006 
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Executive Responses 
 
 

The Fire Safety (Scotland) Regulations 2006, (SSI 2006/456) 
 
On 12 September 2006 the Committee asked for an explanation of the following 
matters:- 
 

(a) the Executive is asked to explain the reference in regulation 15(2) to 
“the information required by regulation 14(1)(a)” given that the latter provision 
does not appear to require any such information; 
 
(b) the Committee had difficulty in deciphering the meaning and effect of 
regulation 24(2), and particularly sub-paragraph (b). The Executive is asked to 
explain the meaning of this regulation and, in particular, the persons to whom 
the duty to maintain the safety measures referred to in that provision is 
intended to apply. 
 

The Scottish Executive responds as follows:- 
 

(a) Regulation 14(1)(a) provides for the establishment of “appropriate 
procedures”. The reference in regulation 15(2) to “information required by 
regulation 14(1)(a)” is information regarding the procedures that require to be 
established in terms of that provision. 
 
(b) The purpose of regulation 24 is to ensure that the provisions of 
regulation 23 will apply to common areas of private dwellings. For example, 
such common areas could include the common staircase in a block of flats. 
The purpose of regulation 24(2) is to identify to whom the duty will apply. The 
effect of paragraph (2)(a) is to ensure that the person who has “control” of the 
common areas should be subject to the duty, to the extent that element of 
control applies. Such a person may, for example, be a factor appointed to 
represent the interests of all of the proprietors of the individual flats who also 
have an interest the common areas. 
 
The purpose of paragraph (2)(b) is to ensure that if the person having control 
of the common areas is neither exercising that control in the course of 
business, for example acting as a factor appointed by the proprietors, nor as 
the owner of the common areas, the duty should also fall on any person who 
owns the common areas. In that scenario, therefore, the duty would lie with 
both the owners and the person exercising control. 

 
 

1 



 

The Fire (Scotland) Act 2005 (Consequential Modifications and Savings) 
(No. 2) Order 2006, (SSI 2006/457) 

 
On 12 September 2006 the Committee asked for an explanation of the following 
matter – 
 

“The Committee had some difficulty in understanding article 3 and in particular 
how regulation 3(6)(c) of the Fire Precautions (Workplace) Regulations 1997 
actually operates so as to disapply the provisions of regulations 12, 13 and 
16(1) of SSI 2006/456. 
 
The Committee, therefore, asks the Executive to provide an explanation of the 
background to the drafting of article 3.” 
 

The Scottish Executive responds as follows – 
 

The purpose of regulation 3(6) of the Fire Precautions (Workplace) 
Regulations 1997 (“the 1997 Regulations”) is to ensure that the requirements 
of Part II of the 1997 Regulations shall not apply in such a way as to prevent 
members of the armed forces, the police or members of any emergency 
service from carrying out their duties. The provisions of the 1997 Regulations 
are revoked by article 2(2) of this Order because they are effectively replaced 
and re-enacted by the provisions of the Fire (Scotland) Act 2005 (“the 2005 
Act”) and the Fire Safety (Scotland) Regulations 2006 (SSI 2006/456) (“the 
2006 Regulations”). 
 
Section 60 of the 2005 Act provides for the temporary suspension of duties 
under Chapter 1 of Part 3 of that Act. This effectively re-enacts the provisions 
of the 1997 Regulations, insofar as relevant, in relation to members of the 
armed forces and police officers. It means that the duties imposed on 
employers, persons with control of relevant premises and employees in 
relation to fire safety do not apply to members of the armed forces or police 
officers, if compliance with these duties would prevent them from carrying out 
their operational duties. This re-enacts the provisions of regulation 3(6)(a) and 
(b) of the 1997 Regulations. 
 
The Executive considers, however, that it would be undesirable to lose the 
effect of Regulation 3(6)(c) of the 1997 Regulations as loss of that provision 
could make it difficult for members of the emergency services to continue to 
undertake their operational duties. Section 60 of the 2005 Act allows Scottish 
Ministers to prescribe other occupations by Regulations. Such Regulations 
require to be made by affirmative resolution procedure. It is anticipated that 
Regulations will be laid before Scottish Parliament to add members of the 
emergency services in the list of persons to whom a temporary suspension of 
the Chapter 1 duties may apply in terms of section 60 of the 2005 Act. 
 
In order to preserve the effect of regulation 3(6)(c) of the 1997 Regulations 
until Regulations under section 60 of the 2005 Act are made the Executive 
concluded that it would be appropriate to retain regulation 3(6)(c) of the 
1997 Regulations in the meantime. That is the purpose of article 3 of this 
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Order. It is necessary to disapply the provisions of regulations 12, 13 and 
16(1) of the 2006 Regulations in order to achieve the required result. 
 
The Executive acknowledges that retaining regulation 3(6) of the 
1997 Regulations alone may not appear to achieve that outcome since that 
regulation, in order to be effective, requires to be read in conjunction with the 
provisions of Part II of the 1997 Regulations, which are being revoked by 
article 2(2) of this Order. However, the Executive is of the view that since the 
2005 Act and the 2006 Regulations re-enact the 1997 Regulations the 
reference in regulation 3(6)(c) to “this Part of these Regulations” should be 
read as being a reference to those regulations as re-enacted ie 
regulations 12, 13 and 16(1) of the 2006 Regulations. The Executive is of the 
view that this interpretation is permissible by reference to paragraph 14(2)(a) 
of Schedule 1 to the Scotland Act 1998 (Transitory and Transitional 
Provisions) (Publication and Interpretation etc. of Acts of the Scottish 
Parliament) Order (SI 1999/1379) which applies to Scottish subordinate 
legislation by virtue of Article 7 of that Order. 

 
Scottish Executive Justice Department 

13 September 2006 
 

 
The Scottish Schools (Parental Involvement) Act 2006 (Commencement 
No. 1) Order 2006, (SSI 2006/454) 

 
On 12 September the Committee wrote to the Executive about this Order, asking the 
Executive to explain the vires for making this Order in the form of an SSI in view of 
the failure to commence section 22(1) of the parent Act before the Order was made.  
 
The Scottish Executive responds as follows:- 
 

The Executive has given full consideration to the Committee’s concerns in 
relation to the characterisation of this Commencement Order as a Statutory 
Instrument, and in particular the Committee’s request for an explanation of the 
vires for making this Order in the form of an SSI in view of the parent Act not 
commencing section 22(1) before the Order was made. 
 
It is acknowledged, firstly, that it may have been preferable if the Act had 
been drawn in such a manner as to have provided for section 22(1) being 
brought into force on Royal Assent. However, notwithstanding the manner in 
which section 24 was, in fact, drawn we do not consider that it was outwith 
vires to have proceeded by way of making this Order in the form of an SSI. 
 
The Executive is satisfied that commencement of the provisions concerned 
has been done in a manner consistent with the clear intention of Parliament, 
as evidenced by the terms of section 22(1) and (2). Section 22(1) provides 
that any power of the Scottish Ministers to make an order or regulations under 
the Act is exercisable by statutory instrument. We consider that section 22(1) 
applies to section 24(2) so that reference, there, to an order can be read as 
being to order exercisable by statutory instrument. It is, then, considered that 
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the Committee’s observations relating to the drafting of the Act itself, and this 
Order, while of note, should be viewed in this wider context, and that the 
provisions have been validly commenced. 

 
Colin Reeves, 

for the Scottish Executive 
 
 

Act of Sederunt (Child Care and Maintenance Rules 1997) (Amendment) 
(Adoption and Children Act 2002) 2006, (SSI 2006/411) 

 
Court of Session Response 
 
Many thanks for your letter of 5 September 2006 regarding the above. I have also had 
the benefit of reading the Official Report of the Committee’s meeting on that date. As 
ever, I am grateful for the Committee’s careful scrutiny of these rules.  
 
Reference was made during the Committee’s meeting to three typographical errors 
which were to be raised informally. In fact, those supposed typographical errors were 
brought to the attention of this Office some time ago (on 26 July 2006). The supposed 
errors were extremely minor (two missing brackets and a missing asterisk). Had they 
been contained in the instrument made by the Court, they would not have affected the 
legal effect of the instrument in any way. However, as explained at the time, the errors 
which were said to be contained in the instrument did not appear in the instrument 
made by the Court. Between then and your letter, there has been no further 
communication on the matter.  
 
I am surprised and dismayed that the suggestion is now being made that a certified 
copy of the instrument submitted to the Parliament was not a true copy of the original. 
I am also extremely concerned that the impression might have been given by some of 
the comments by members of the Committee in public that this Office may somehow 
have provided the Parliament with certified copies of instruments which were not true 
copies. If correct, that would be a matter of the utmost seriousness and would raise 
questions as to the personal integrity and professionalism of the staff of this Office. 
 
When an instrument has been made by the Court it is copied and certified by a 
solicitor in this Office. The certified copies are then placed in an envelope and posted 
to the S.S.I. Clerk at the Scottish Executive. An electronic version of the instrument (as 
signed but not bearing any signature) is also sent by email to the S.S.I. Clerk to assist 
in the printing process. That is what happened on this occasion.  
 
I am not in a position to explain why the version considered by the Committee’s legal 
advisers was different from the version which was sent to the S.S.I. Clerk. Certainly, I 
can confirm that the certified copies issued by this Office were true copies of the 
signed instrument. If necessary, the principal instrument can be made available for 
comparison by the Committee, although I have to say that I would be disappointed if 
this were thought necessary. 
 
My understanding from the S.S.I. Clerk is that the version of an instrument which is 
passed to the Committee’s legal advisers is the version which is prepared (or 
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“converted” in the terminology) for printing. The electronic version is, I understand, 
transmitted to the Committee’s legal advisers for their convenience rather than for any 
other reason. It is not the “hard” certified copy provided by this Office but the electronic 
version prepared by the S.S.I. Clerk for transmission to the Queen’s Printer for 
Scotland. Any discrepancy between the version considered by the Committee’s legal 
advisers (the electronic version) and the certified copy provided by this Office should 
perhaps be raised with the S.S.I. Clerk (who, in my opinion, does an exceptional job 
under sometimes extremely trying circumstances).  
 
If my understanding is correct, any discrepancy between the version considered by the 
Committee’s legal advisers (the electronic version) and the certified copy submitted to 
the Parliament would have been apparent from a comparison between those 
documents. It is not clear to me whether or not that comparison took place. Perhaps if 
it had, this correspondence would not have been necessary.  
 
If it transpires, for example, that some minor alterations were made by inadvertence 
on the part of the S.S.I. Clerk in converting the electronic version of the instrument (I 
assume that the Executive will be confirming its position on the matter separately), 
then in my respectful submission the Committee should bear in mind that the 
electronic version is provided for the convenience of its legal advisers. Furthermore, 
large numbers of instruments are processed every week and it is inevitable that 
despite the best efforts of all those involved, minor problems may occasionally arise. 
 
I hope that, in these circumstances, the Committee will be able to confirm in public, 
firstly, that there is no question about whether the certified copies of the instruments 
provided by this Office were, in fact, true copies and, secondly, that the Committee 
was able to identify no errors, typographical or otherwise, in the particular instrument 
under consideration. 
 
I am sending a copy of this letter to the S.S.I. Clerk at the Scottish Executive. 
 
With best wishes, 
 
Yours sincerely, 
 
Ruaraidh. 
 
Ruaraidh Macniven 
Legal Secretary to the Lord President 
 
 
Executive Response 
 
Act of Sederunt (Child Care and maintenance Rules 1997) (Amendment) 
(Adoption and Children Act 2002) 2006 (SSI 2006/411 
 
On 5 September 2006, the Subordinate Legislation Committee, having considered 
the above instrument, asked the Executive to explain the following-  
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(a)  However, of more concern to the Committee is the fact that when its 
Legal Advisers checked the terms of the instrument with the Court, they were 
advised that the same errors did not appear on the original signed copy. 
 
(b) The Committee is greatly concerned that certified copies of documents 
submitted to the Parliament may not be true copies of the original, especially 
when the document in question has legislative effect. 
 
(c) The Committee would welcome a response on what happened in this 
particular instance; what the process is for certifying copies; and what steps 
will be taken to ensure this does not happen again.” 

 
The Scottish Executive responds as follows: 
 

(a) The Court of Session have responded on this question explaining the 
procedure they adopt when certifying copies of instruments and I can confirm 
that the certified copies received by the Executive’s SSI Unit were correct and 
did not contain the 3 typographical errors identified by the Parliament’s 
solicitors.  

 
The copies which contained the errors and were supplied for consideration by 
the Subordinate Legislation Committee and the Scottish Parliament solicitors 
were not photocopies of a certified copy supplied by Court staff but 
photocopies taken of the electronic version of the instrument which had been 
used for numbering by the Queen’s Printer for Scotland. The only certified 
copy of the instrument submitted to the Parliament was the copy attached to 
the covering letter sent to the Chamber Desk 

 
(b) The normal procedure for processing instruments from the Court of 
Session is – 
 
on receipt of both electronic and certified versions of an instrument from the 
Lord President’s Office the SSI Clerk will check the instrument and attached 
papers and if necessary correct any formatting errors which appear in the 
electronic version. They will then send the revised electronic version plus the 
associated papers to the Queen’s Printer for Scotland for numbering and 
onward transmission to The Stationery Office for printing. On receipt of the 
SSI number the Clerk will enter this number in red on the certified copy 
received from the Lord President’s Office and attach the covering letter, these 
documents are then presented to the Chamber Desk and this is the only 
certified copy submitted to the Parliament. The numbered electronic version is 
then printed and photocopies taken for use by the Committee and Parliament 
solicitors. The bundle of papers plus the letter and certified copy are then 
delivered to the Chamber Desk at the Parliament. 

 
(c) In this particular case the above procedure was followed but when 
converting for use by the Queen’s Printer for Scotland the instrument was 
retyped and the three typographical errors were made but not spotted by the 
SSI Clerk prior to sending it for numbering. It is unusual for an instrument to 
be fully retyped at this stage and was only undertaken in this case because of 
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problems encountered with the new software which was being introduced to 
the SSI Unit at that time.  
 
This was an unfortunate administrative error but now that the staff are more 
experienced with the new software package a full retype of an instrument sent 
by the Court should not be required in future thus eliminating the chance of 
such errors occurring again. Staff have also been instructed to double check 
any amendments which they make to instruments to ensure that the revised 
electronic version duplicates the certified copy. 
 
The Executive are grateful to the Parliament’s solicitors for pointing out the 
errors and steps have been taken to correct them in both the published and 
web versions of the instrument. 
 
14 September 2006                                      George Skelton 
SSI Unit, Scottish Executive 

7 



SL/S2/06/25/4 
 

SUBORDINATE LEGISLATION COMMITTEE 
 

25th Meeting, 2006 (Session 2) 
 

Tuesday 19 September 2006 
 

Executive Correspondence 
 
 

The Designation of Institutions of Higher Education (Scotland) 
Amendment Order 2006, (SSI 2006/398) 

 
On 5th September 2006 the Committee raised the following points with the Executive: 
 
1. “The Committee considered the above instrument at its meeting today. It was 
content with the instrument and has reported on this basis. 
 
2. The Committee did express some concern however that the instrument forms 
part of a complex series of instruments necessary to wind up the University in its 
current form and reconstitute it as desired by the University. No fewer than 6 
instruments are required in order to do this, not all of which have yet reached the 
Parliament. Those that have reached the Parliament to date have come before the 
Committee in a piecemeal fashion and have not allowed the Committee to consider 
them and the issues they raise in the round. 
 
3. The Committee considers that it would be helpful in future for instruments, 
which form part of a “package”, to come forward together where possible to allow for 
full consideration of all of the issues that may arise. 
 
4. The Committee would welcome a response on this point, and on whether there 
were any specific problems which arose in relation to the Robert Gordon University 
which led to instruments coming forward in a piecemeal fashion.” 
 
The Scottish Executive responds as follows: 
 
5. The Executive notes that the Committee is content with the Designation Order 
and also notes the Committee’s comments on the package of instruments being 
made in respect of Robert Gordon University and its request that where possible that 
such related instruments should come forward together. 
 
6. The Executive appreciates that the entire project is complex and requires a 
large number of inter-related Orders. There are a number of reasons why the project 
is so complex. Firstly, the Fundable Bodies (Scotland) Order 2006 is subject to 
affirmative procedure whereas all the other Orders are subject to negative 
procedure. Secondly, there are 2 Orders of Council relating to governance and 
degree awarding powers which require to be made by the Privy Council whereas the 
other Orders are made by the Scottish Ministers. Additionally, each of the Orders 
carries out a distinct step in the process under a different enabling power. 
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7. However, the main reason why the Orders came forward in the way that they 
did was the pre-conditions contained in the legislation which resulted in the Orders 
becoming inter-dependent. 
 
8. The Robert Gordon University (Establishment) Order 2006, the Designation of 
Institutions of Higher Education (Scotland) Order 2006 and the Robert Gordon 
University (Scotland) Order of Council 2006 were made first. These Orders were 
required to be made in series to enable the new institution to be established before it 
was designated and to be designated before its governance could be put in place by 
the Order of Council.  
 
9. Those three Orders also had to be laid prior to the Robert Gordon University 
(Closure) Order 2006 in order to comply with section 47(8) of the Further and Higher 
Education (Scotland) Act 1992 (“the 1992 Act”). That section states that an order 
transferring and vesting property may only be made where the body in receipt of the 
transferred assets and liabilities has consented to the transfer. Therefore, the new 
institution had to be set up, designated and governance in place in order for its 
governing body to make a resolution consenting to the transfer. This was done by 
the new governing body on 29th June. 
 
10. A further complication arose as a result of another pre-condition of that Order; 
in that, the body receiving the assets must be a registered charity in terms of section 
47(1A) of the 1992 Act. As the Charities and Trustee Investment (Scotland) Act 2005 
does not permit the Scottish Charities Regulator to list two charities with the same 
name, agreement had to be reached between the university, Her Majesty’s Revenue 
and Customs and the Office of the Scottish Charities Regulator to allow the 
substitution of the new institution for the original university on the list of charities. 
 
11. The Fundable Bodies (Scotland) Order 2006 and the Academic Awards and 
Distinctions (The Robert Gordon University) (Scotland) Order of Council 2006 
required to have a contemporaneous date of coming into force with the Order closing 
the original university to ensure that there was no confusion as to which “Robert 
Gordon University” was being funded by the Scottish Further and Higher Education 
Funding Council and awarding degrees. 
 
12. Therefore, the fact that instruments were made and laid at different times was 
necessary to comply with the requirements of the 1992 Act, the Further and Higher 
Education (Scotland) Act 2005 (which contains the enabling powers for the Fundable 
Bodies (Scotland) Order 2006) and the Charities and Trustee Investment (Scotland) 
Act 2005. 
 
13. In order to clarify the position, the Executive drafted the Explanatory Notes and 
Executive Notes with as much background information as possible. The Explanatory 
Note of each instrument referred to the other Orders forming part of the package 
even where such Orders were  not yet made; however, we felt we could go no further 
in relation to those draft Orders. The circumstances of the modernisation of 
governance and desire to transfer its body corporate were particular to the Robert 
Gordon University are not especially likely to arise again in relation to another 
institution of higher education. 

LOUISE SUTHERLAND for the Scottish Executive 
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The Robert Gordon University (Scotland) Amendment Order of Council 2006, 
(SSI 2006/404) 
 
On 12th September 2006 the Committee asked the Executive to explain– 
 

“what discussions it has had with the University to satisfy itself that no 
decisions of any importance were taken during the period; and if any such 
decisions were made, to confirm whether those could be ratified by the 
reconstituted University.” 

 
The Scottish Executive responds as follows: 
 
1. The Executive thanks the Committee for its additional comments on the Order. 
 
2. The University noticed that the Order of Council revoked the 1993 Order in 
early July. Since then the Executive has had many discussions and much 
correspondence with the University in connection with the practical effects of the 
revocation of the 1993 Order. The University was responsible for the drafting of the 
Order of Council; therefore, the University and the Executive worked closely to draft 
the Amendment Order. 
 
3. The University has confirmed to the Executive in writing that, during the 
temporary gap in provision of governance, no difficulties arose and that where 
arrangements or decisions were made in this brief period such arrangements or 
decisions could be ratified once the governance was restored. 

 
LOUISE SUTHERLAND for the Scottish Executive 
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	1. On 6 September the Committee sought an explanation on the following matters:
	2. The context of this Bill is to seek to avoid a requirement for Private Bills to deliver the relevant transport projects. The Executive would accordingly comment that it would seem unfortunate that this aim might not be achieved, depending on the circumstances of a particular project, due to a shortfall in the powers under the Bill. We would also comment that the power in section 27(6) is not freestanding. Rather its exercise is parasitic on the exercise of another power under the Bill and the provision under it will have to have a connection to that – otherwise any provision under it could not properly be described as supplementary to or in consequence of it.
	3. As the Executive have explained when this issue has arisen before, the purpose of the incidental or supplemental provision is to enable unforeseen situations to be addressed, and that it is inherently not generally possible to foresee when unforeseen situations are likely to arise. That could arise in the context of many of the delegated powers under the Bill but is also against a background that it is impossible to anticipate all of the matters which a third party promoter for a project might seek to have covered by an order under section 1 of the Bill.
	4. The power will also allow provision to be made to make augmentations to the policy where that is consistent with the Bill and the terms of the delegated powers within it.
	5. Accordingly, it is not possible to provide a comprehensive indication as to the situations when it is expected that this power will require to be relied upon. It may be helpful however if we were to provide illustrations of at least some of the situations which will give rise to a need to exercise the power. We propose to do this by covering: 
	6. Taking these in turn: 
	7. As the Committee have noted, the 1992 Act, being the equivalent provisions to Part I of the Bill for south of the border, does not expressly contain a power along the lines of section 27(6) in the Bill. The implication arising from that is that if such a provision is not required there then it should not fall to be necessary in relation to our equivalent provisions in Part I of the Bill. It can be noted though that section 70(2) of the 1992 Act provides powers to include transitional and savings provision in a commencement order.
	8. The Executive would comment however, that despite the absence of an equivalent power to section 27(6) in the 1992 Act (beyond that in the commencement power), in practice such provision has been expressly made in exercise of the delegated powers under the 1992 Act. An example of that can be found in rule 3 of the Transport and Works (Applications and Objections Procedure) (England and Wales) Rules 2006 (SI 2006/1466) which contains transitional provisions despite no express power in the 1992 Act to do so. In the future, as we update our own applications and objections rules that is something we will also need to do.
	9. An example of the exercise of the transitional (or savings) power under section 70(2) of the TWA, which we will also need to follow when commencing our Act, can be found in article 3 of the Transport and Works Act 1992 (Commencement No 3 and Transitional Provisions) Order 1992 (SI 1992/2784) which contains express transitional (or saving) provisions for, amongst others, existing light railway orders.
	10. Accordingly, although there is limited equivalent provision in the Transport and Works Act (in section 70) delegated powers under that legislation have been exercised in the ways anticipated by section 27(6) of that Bill without express powers to do so. 
	11. A now substantial number of authorisations have been granted under sections 1 and 3 of the 1992 Act, but an illustration of supplementary provision might best be served by indicating our intentions for the exercise of certain of the powers under the Bill as we have supplied illustrative draft subordinate legislation rather than undertake a forensic examination of the orders under the 1992 Act. (We would note though that the illustration below from our applications and objections rules also arises in SI 2006/1466, the TWA equivalent).
	12. To assist the lead Committees examination of the Bill four illustrative draft Instruments have been provided to those Committees namely Rules under sections 4 and 8; Regulations under section 14(3); an order under section 18(1)(a); and an order under section 18(1)(b).
	13. It seems to the Executive that the following examples might serve to illustrate situations where supplementary provision might be considered to be proposed so as to augment the policy in a way which is consistent with the relevant provisions in the Bill:
	14. The principal enabling powers for these draft instruments are section 18(1)(a) and (b) of the Bill. Both these illustrative drafts cite section 27(6) as an enabling power and we would submit the terms of article 3(3) in both of those draft instruments as an illustration of the exercise of the power. The principal enabling power is to make provision regarding access to land by a potential promoter or the Scottish Ministers. The enabling power talks of authorising the applicant or the Scottish Ministers but it must clearly be within the contemplation of the Bill that such persons would not be expected to undertake the access personally and without any plant or apparatus and accordingly article 3(3) supplements the policy by making provision to that effect.
	15. The principal enabling powers for these draft instruments are sections 4 and 8 of the Bill. Again the draft Instrument cites section 27(6) and the Executive would submit that for example rule 19 makes supplemental provision as it covers not only an objection in terms but also “other representation” which may be made in relation to a proposed project. Again it can be anticipated in relation to the Bill that not only objections may be made in relation to a proposed project but also some other form of representation, and indeed this is expressly recognised in the Bill in relation to representations in relation to the environmental statement which are referred to in section 12(11) of the Bill. These draft Rules accordingly can be seen to be supplementing the operation of the Bill by making provision in relation to these. 
	16. As much of the discussion in the Official Report seems to focus on this, and that is also the focus of the issue raised in paragraph 4 of the Committee’s letter, we discuss this aspect below in paragraphs 21-25 in response to that.
	17. The Executive would submit the illustrations do however demonstrate why, despite the drafting approach adopted in TWA, it seems not only prudent, but also necessary, to expressly provide the powers to make this type of provision. 
	18. The Committee’s comments have however caused us to pause further over two points arising in relation to the terms of section 27 of the Bill as follows:-
	19. As the Committee have noted it would be hypothetically possible for a Commencement Order under section 29(3), and an Order under section 12(18), to contain provision modifying primary legislation pursuant to section 27(6) without being subject to affirmative procedure. We had been proceeding on the basis that it is unlikely that either such instrument would ever require to make such provision but it would nevertheless seem sensible to address this possibility. Accordingly the Executive propose to bring forward an amendment to section 27(3)(a) so that if either such provision modified primary legislation then it would fall to be subject to affirmative procedure. 
	20. As the Committee have noted, the power under section 27(6) is drafted so that it would also allow modification to the Act following on from this Bill and other subordinate legislation under it. Whilst we would like to reflect further on the point we suspect that in this regard the power goes further than we are likely to require (although as noted, by its very nature the provision is to address the unforeseen). Any modifications to other subordinate legislation under the powers in the Bill could be achieved by the exercise of those powers themselves. We were also grateful for the Committee’s comments at paragraph 20 of their letter in relation to section 18. As the Committee have no doubt identified hypothetically this could mean that orders under section 18 of the Bill might be used to modify powers in relation to offences and penalties in relation to the access regime. As the Committee have no doubt anticipated already that is not our intention and we would accordingly hope to address the concern by bringing forward an amendment at stage 2 to narrow section 27(6) so that it does not allow the powers to be used to modify the Act following on from the Bill itself. If subsequent to this letter we identify a difficulty in bringing such an amendment forward we will of course alert the Committee to that with an explanation.
	21. As the Committee have identified, the powers in section 2 and 27(6) allow for the application and modification of any enactment and this could cover earlier private Acts passed by the Parliament in relation to transport projects.
	22. Again, whilst it is impossible to anticipate comprehensively the situations where that may require to arise, the following examples might seek to assist:-
	23. When using the section 27(6) power that could only arise in relation to the exercise of the power under section 1 of the Bill (in the case of these illustrations) and so the exercise of the power is always tied back to the terms of the Bill. It can be seen that it is not possible to bring forward a free standing instrument modifying or revoking earlier legislation – rather that provision would always have to tie back to the exercise of one of the other powers in the Bill so its exercise (such as filling in the detail) will be consistent with the terms of the Bill and the delegated powers provided within it.
	24. We accept that there is an element of overlap between the terms of section 2(3) and (4) and 27(6)(b) as well as within the different elements within section 27(6)(b) but there are aspects of any given element that are not covered by the others. The Executive would reiterate their comments in this connection that it would be unfortunate if the desire to avoid the requirement for a private Bill to deliver a transport project should fail because of an insufficiency in powers to deliver a matter at the margins of a project (but which nevertheless is one of importance to a third party promoter).
	25. It may also be helpful to note in passing that the power in section 2(3)(a) of the Bill could be used, for example, to apply the land compensation legislation where an order under section 1 is providing for the compulsory acquisition of land.
	26. The Committee’s letter seeks the Executive’s comments on the discussion at columns 1938-1941 of the Official Report regarding the lack of information in the Delegated Powers Memorandum in relation to delegated powers in sections 10, 12 and 25 of the Bill.
	27. Taking each of these sections in turn:
	28. Section 10(1) of the Bill does contain a new rule making power as to procedure for an Inquiry or a Hearing but this delegated power is discussed at paragraphs 22-24 of the Delegated Powers Memorandum. Accordingly, we are assuming that it is not that issue which has concerned the Committee as to the lack of information in the Delegated Powers Memorandum.
	29. In case it is of assistance to the Committee therefore, we go on to cover section 10(3) and (4). It can be noted that those subsections apply provisions in section 210 of the Local Government (Scotland) Act 1973. The Committee will have noted the Delegated Powers Memorandum has not covered these provisions. By way of explanation the Executive would comment that in terms of rule 9.4A of the Standing Orders of the Scottish Parliament, there is to be lodged in respect of an Executive Bill a memorandum setting out various matters in relation to each provision of the Bill “which contains any provision conferring power to make subordinate legislation”. Whilst it might be noted that section 210 of the 1973 Act does contain delegated powers, those are set out in the 1973 Act not the Bill. We proceeded on the basis therefore that the Bill could not be said in these regards to contain any provision conferring power to make subordinate legislation. Rather that power already sits in the 1973 Act and that is the enabling power to be cited when the power is exercised and not a power in the Bill. 
	30. Although the letter refers to this section, we believe from the reference to the columns in the Official Report that the provisions of interest to the Committee will be those in sections 23-24. As the matters there essentially parallel those raised in relation to section 25 it may be helpful to take these together.
	31. In each case the functions affected by these sections already exist and the powers themselves are not being modified. The relevant powers are those in sections 5 and 7 of the Roads (Scotland) Act 1984, sections 14, 15, 16 and 18 of the Harbours Act 1964 and section 1 of the Pilotage Act 1987. In each case when these powers are exercised it will be those enabling powers which are cited not the enabling powers under the Bill. Accordingly in each case we would explain that we proceeded on the basis that the Bill did not contain a “provision conferring power to make subordinate legislation” so that rule 9.4A did not require the Delegated Powers Memorandum to cover these matters.
	32. In addition to the question as to the power to make incidental, supplemental etc provisions to which the Executive have responded above the Committee also sought clarification on 3 additional points as follows:
	33. The Executive confirm that the word “procedure” is intended only to refer to Parliamentary procedure. We would propose to bring forward an amendment at Stage 2 to clarify that in view of the doubt expressed by the Committee. 
	34. As the Committee have no doubt anticipated, the thinking behind section 13(6) is the terms of paragraph 11 of Schedule 1 to the Scotland Act 1998 (Transitory and Transitional Provisions) (Publication and Interpretation etc of Acts of the Scottish Parliament) Order 1999 regarding an implied power to amend and revoke a provision exercisable in the same manner (ie subject to the same procedure) as the original Instrument. That is on the basis that whilst the original project might have been subjected to affirmative procedure under section 13 the Executive consider that to be disproportionate for any future modification or revocation. That all said we will also bring forward an amendment so that section 13(1)(b) is not ruled out for an amending, re-enacting or revoking instrument should Ministers wish such an instrument to be subject to a direction under that provision.
	35. We are grateful to the Committee for drawing our attention to this drafting point. In light of this we would again propose to bring forward a clarifying amendment at Stage 2 to remove any doubt here.
	36. We agree that it would not be appropriate for Scottish Ministers to give directions to themselves. However, if Scottish Ministers hold relevant environmental information they are a “relevant authority” in terms of Article 5(4) of Council Directive 85/337/EC. The power to require compliance with directions given by the Scottish Ministers is discretionary and we do not envisage that it would be exercised in relation to information to be made available by the Scottish Ministers. In practical terms, as will be seen from the draft illustrative Rules, Scottish Ministers will be consulted in different capacities, for example on behalf of Historic Scotland. However we agree it would nevertheless be helpful to remove subsection (7)(a) and propose to bring forward an amendment at Stage 2.
	37. As the Committee may be aware a number of proposals promoted via the Private Bill process are substantially funded by and are fully consistent with the expressed intentions of the Scottish Executive. The Scottish Executive recently established Transport Scotland with a remit which includes promotion and management of major infrastructure developments and it is expected that this body will be instrumental to the Scottish Ministers in the promotion of, in particular, national transport developments. The provision enables the Scottish Ministers (using the offices of Transport Scotland) to realise that expectation.
	38. The model provisions are not to be incorporated in a statutory instrument and will not be mandatory. Any guidance will be advisory and therefore there will be no requirement for the promoter to adopt the model provisions. If guidance is produced it will be for the purposes of assisting the promoter in preparing a draft order which conveys the promoter’s intentions, and includes all pertinent issues in respect of the content of the order. It will also encourage promoters to adopt an appropriate style and a readily understandable format. In the light of the Committee’s comments we are considering whether it would be helpful to place a duty on the Scottish Ministers on the face of the Bill to publish the guidance.
	39. The draft illustrative Rules referred to above (and provided to the lead Committees) deal with the procedures for both applications and objections. Draft rules 19 to 23 set out the procedure for making an objection or representation, to be complied with in terms of section 8. The Executive would advise that it would intend to exercise the section 8 power so that provision is in place for commencement of Part 1 of the Bill.
	40. The Executive would refer to its comments in response to paragraph 7 of the Committee’s letter at paragraphs 28-29 above under the heading of “Delegated Powers Memorandum” regarding the coverage of this provision in that memorandum.
	41. Although the question asked by the Committee relates to the coverage of section 14(5)(b), we think that the intention was to refer to section 14(5)(a) since that is the provision referred to in the discussion preceding the question.
	42. We considered whether we might rely on the section 27(6)(b) power for the purposes of section 14 but considered it was prudent to take this separate power since provision which may be made under section 14(5)(a) will often be integral to the regulations and not merely an “incidental”, “supplementary” or “consequential” provision.
	43. The Executive would refer to its comments at paragraph 20 above responding to paragraph 3 of the Committee’s letter. As noted above, the Executive will reflect upon the power under section 27(6) to modify the Act which will follow on from this Bill, as opposed to other enactments.
	44. The Executive would refer to its discussion at paragraph 31 above under the heading of “Delegated Powers Memorandum” as to why they did not cover these provisions in that memorandum.
	45. The letter also asks:
	46. Yes. This is because no such equivalent provision is required to parallel the provision in section 13(6) providing for different procedure to apply to an Instrument modifying or revoking an earlier one as powers to revoke and modify an earlier instrument are contained in section 145 of the Roads (Scotland) Act 1984. There is therefore no need to imply powers to amend and revoke from paragraph 11 of Schedule 1 to the Scotland Act 1998 (Transitory and Transitional Provisions) (Publication and Interpretation etc. of Acts of the Scottish Parliament) Order 1999, which then attracts the requirement to do so in the same manner (ie subject to the same procedure) as the original exercise of the power.
	47. Thank you for drawing this point, with which we agree, to our attention. We would propose to bring forward an amendment at Stage 2.
	48. The Executive would again refer to its comments at paragraph 31 above under the heading of “Delegated Powers Memorandum” to explain why the Delegated Powers Memorandum does not discuss section 25.
	49. The letter also asks:
	50. We did not require to have parallel provision to that in section 10(1) of the Bill for inquiries or hearings under the Pilotage Act as the provisions of the Tribunals and Inquiries Act 1992 are apt to deal with that already. That is not the case in respect of Part 1 of the Bill as difficulty arises from the definitions in section 16(1) of the Tribunals and Inquiries Act, of “statutory provision” and “statutory inquiry” and the designation power in relation to a statutory inquiry in section 16(2) of that Act. The Act following on from the Bill is not an “enactment” for the purposes of the definition of “statutory provision” in the Tribunals and Inquiries Act, given the definition of “enactment” in the Interpretation Act 1978 excludes an Act of the Scottish Parliament. We concluded that it would be cleaner to bring forward our own provision now for Part 1 of the Bill rather than seeking to gloss the Tribunals and Inquiries Act to attract its terms to Part 1.
	51. The Executive is grateful to the Committee for drawing its attention to a drafting point in this section. Having considered the point we are content that no ambiguity will arise. It seems to us the term “Act” will refer to a UK Act, or an Act of the Scottish Parliament, as the context requires depending on whether the grant which will assist the purchase of land is in relation to a project authorised by a UK Act or an ASP. 
	52. The Committee asks:
	53. As indicated above, the Executive will be seeking to bring forward an amendment so that any use of this power to amend primary legislation would then be subject to affirmative procedure.
	54. Again the Executive is grateful to the Committee for raising these drafting points with them.
	55. To address the Committee’s comment regarding the commencement of section 27, the Executive propose to bring forward an amendment to section 29 so that that section also comes into force on Royal Assent. As to the wording in section 29(2) regarding commencement on Royal Assent we have liaised with Parliamentary Counsel and whilst it is not considered any difficulty with the current wording should arise standing the content of the provisions in view we will bring forward an amendment at Stage 2 to refer to the “day after Royal Assent” as suggested.
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	4. The Committee would welcome a response on this point, and on whether there were any specific problems which arose in relation to the Robert Gordon University which led to instruments coming forward in a piecemeal fashion.”
	5. The Executive notes that the Committee is content with the Designation Order and also notes the Committee’s comments on the package of instruments being made in respect of Robert Gordon University and its request that where possible that such related instruments should come forward together.
	6. The Executive appreciates that the entire project is complex and requires a large number of inter-related Orders. There are a number of reasons why the project is so complex. Firstly, the Fundable Bodies (Scotland) Order 2006 is subject to affirmative procedure whereas all the other Orders are subject to negative procedure. Secondly, there are 2 Orders of Council relating to governance and degree awarding powers which require to be made by the Privy Council whereas the other Orders are made by the Scottish Ministers. Additionally, each of the Orders carries out a distinct step in the process under a different enabling power.
	7. However, the main reason why the Orders came forward in the way that they did was the pre-conditions contained in the legislation which resulted in the Orders becoming inter-dependent.
	8. The Robert Gordon University (Establishment) Order 2006, the Designation of Institutions of Higher Education (Scotland) Order 2006 and the Robert Gordon University (Scotland) Order of Council 2006 were made first. These Orders were required to be made in series to enable the new institution to be established before it was designated and to be designated before its governance could be put in place by the Order of Council. 
	9. Those three Orders also had to be laid prior to the Robert Gordon University (Closure) Order 2006 in order to comply with section 47(8) of the Further and Higher Education (Scotland) Act 1992 (“the 1992 Act”). That section states that an order transferring and vesting property may only be made where the body in receipt of the transferred assets and liabilities has consented to the transfer. Therefore, the new institution had to be set up, designated and governance in place in order for its governing body to make a resolution consenting to the transfer. This was done by the new governing body on 29th June.
	10. A further complication arose as a result of another pre-condition of that Order; in that, the body receiving the assets must be a registered charity in terms of section 47(1A) of the 1992 Act. As the Charities and Trustee Investment (Scotland) Act 2005 does not permit the Scottish Charities Regulator to list two charities with the same name, agreement had to be reached between the university, Her Majesty’s Revenue and Customs and the Office of the Scottish Charities Regulator to allow the substitution of the new institution for the original university on the list of charities.
	11. The Fundable Bodies (Scotland) Order 2006 and the Academic Awards and Distinctions (The Robert Gordon University) (Scotland) Order of Council 2006 required to have a contemporaneous date of coming into force with the Order closing the original university to ensure that there was no confusion as to which “Robert Gordon University” was being funded by the Scottish Further and Higher Education Funding Council and awarding degrees.
	12. Therefore, the fact that instruments were made and laid at different times was necessary to comply with the requirements of the 1992 Act, the Further and Higher Education (Scotland) Act 2005 (which contains the enabling powers for the Fundable Bodies (Scotland) Order 2006) and the Charities and Trustee Investment (Scotland) Act 2005.
	13. In order to clarify the position, the Executive drafted the Explanatory Notes and Executive Notes with as much background information as possible. The Explanatory Note of each instrument referred to the other Orders forming part of the package even where such Orders were  not yet made; however, we felt we could go no further in relation to those draft Orders. The circumstances of the modernisation of governance and desire to transfer its body corporate were particular to the Robert Gordon University are not especially likely to arise again in relation to another institution of higher education.

	ER - 100 RGU 404.pdf
	1. The Executive thanks the Committee for its additional comments on the Order.
	3. The University has confirmed to the Executive in writing that, during the temporary gap in provision of governance, no difficulties arose and that where arrangements or decisions were made in this brief period such arrangements or decisions could be ratified once the governance was restored.


