
 
SL/S2/06/24/A 

 
 

 
 

SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

24th Meeting, 2006 (Session 2) 
 

Tuesday 12 September 2006 
 

 
The Committee will meet at 10.30am in Committee Room 6. 
 
1. Delegated powers scrutiny: The Committee will consider the delegated powers 

provisions in the following bill— 

Aquaculture and Fisheries (Scotland) Bill at Stage 1. 

2. Executive responses: The Committee will consider further the following— 

the Construction Contracts (Scotland) Exclusion Amendment Order 
2006, (SSI 2006/draft) 
 
the Robert Gordon University (Scotland) Amendment Order of Council 
2006, (SSI 2006/404) 
 
the TSE (Scotland) Amendment (No.3) Regulations 2006, 
(SSI 2006/430) 
 
the National Health Service (Travelling Expenses and Remission of 
Charges) (Scotland) Amendment (No. 3) Regulations 2006 
(SSI 2006/440). 
 

3. Instruments subject to annulment: The Committee will consider the following—  

the Road Traffic (Permitted Parking Area and Special Parking Area) 
(City of Glasgow, Perth and Kinross Council, Aberdeen City Council, 
Dundee City Council and South Lanarkshire Council) Designation 
Amendment Order 2006, (SSI 2006/446) 
 
the Cereal Seed (Scotland) and Fodder Plant Seed (Scotland) 
Amendment Regulations 2006, (SSI 2006/448) 



 

 
the Plant Protection Products (Scotland) Amendment (No. 2) 
Regulations 2006, (SSI 2006/449)  
 
the Animals and Animal Products (Import and Export) (Scotland) 
Amendment (No. 2) Regulations 2006, (SSI 2006/450) 
 
the Pig Carcase (Grading) Amendment (Scotland) Regulations 2006, 
(SSI 2006/451) 
 
the Regulation of Care (Social Service Workers) (Scotland) 
Amendment Order 2006, (SSI 2006/453) 
 
the Fire Safety (Scotland) Regulations 2006, (SSI 2006/456) 
 
the Fire (Scotland) Act 2005 (Consequential Modifications and 
Savings) (No. 2) Order 2006, (SSI 2006/457). 

 
4. Instruments not laid before the Parliament: The Committee will consider the 

following— 

the Water Services etc. (Scotland) Act 2005 (Commencement No. 4) 
Order 2006, (SSI 2006/445) 
 
the Scottish Schools (Parental Involvement) Act 2006 (Commencement 
No. 1) Order 2006, (SSI 2006/454) 
 
the Teaching Council (Scotland) (Legal Assessor) Rules 2006, 
(SSI 2006/455) 
 
the Fire (Scotland) Act 2005 (Commencement No. 3 and Savings) 
Order 2006, (SSI 2006/458). 
 

5. Executive correspondence: The Committee will consider a letter from Cathy 
Jamieson MSP, Minister for Justice, regarding the following instrument— 

the International Criminal Court (Enforcement of Fines, Forfeiture and 
Reparation Orders) (Scotland) Regulations 2004, (SSI 2004/360).  

6. Draft work programme: The Committee will consider its draft work programme 
to December 2006.  

7. Item in private: The Committee will consider whether to discuss in private at its 
next meeting written evidence received in relation to its draft report on its inquiry 
into the regulatory framework in Scotland; and to agree witnesses to be invited to 
give evidence.  

 
David McLaren 

Clerk to the Committee 
Tel: 0131 348 5212 
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Legal brief (Private) 
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SUBORDINATE LEGISLATION COMMITTEE 
 

24th Meeting, 2006 (Session 2) 
 

Tuesday 12 September 2006 
 

Executive Responses 
 
 

The Construction Contracts (Scotland) Exclusion Amendment Order 
2006, (SSI 2006/draft) 

 
1. On 5th September 2006 the Committee asked the Executive for an explanation 
of the following matter: 
 

“that if the words “or the Auditor General for Scotland” are inserted 
immediately after the words “the Comptroller and Auditor General” in article 
4(2)(c)(iii), the provision will read rather oddly in relation to agreements 
entered into before the principal order came into force (1st May 1998). Clearly 
any such agreements could not refer to the AGS, that office not having at that 
date been established.” 

 
The Scottish Executive responds as follows: 
 
2. The amendment is in the correct place by virtue of the words “or by virtue of 
any enactment”. There are enactments that post date the coming into force of the 
Order that specify that the Auditor General for Scotland has the right to inspect the 
accounts of certain parties to such contracts will now be classified as excluded 
contracts in terms of this Order. As some of the agreements were in force prior to the 
commencement date of the Order and these contracts are still ongoing given their 
long duration, they are still subject to ongoing inspection and this is now carried out 
by the Auditor General for Scotland rather than the Comptroller and Auditor General. 
In many cases the contracts have been amended to reflect this fact, hence the 
positioning of the amendment. 
 
 

The Robert Gordon University (Scotland) Amendment Order of Council 
2006, (SSI 2006/404) 

 
3. The Committee commented on the Order as follows:  
 

“It noted that the Order comes into force on 21 July but the revocation of the 
1993 Order took effect on 28 June. The Committee asks the Executive to 
explain the practical effect of this gap in provision.” 

 
The Scottish Executive responds as follows: 
 
4. As a result of the erroneous inclusion of the revocation of the Robert Gordon 
University (Scotland) Order of Council 1993 within the Robert Gordon University 
(Scotland) Order of Council 2006, the University was temporarily left without a 
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Constitution. This resulted in the University having a Board as governing body of the 
University but without any specific powers or objects. However, the University has 
confirmed that the Board did not meet within this period and therefore no practical 
difficulties arose.  
 
5. It is not clear if the University entered into any contracts during this period; 
however, any such contracts can, if required, be ratified under the new 
arrangements. Accordingly, as the error was rectified in a relatively short period of 
time, no practical consequences arose as a result of the gap in provision.  
 
 

The TSE (Scotland) Amendment (No.3) Regulations 2006, (SSI 2006/430) 
 
6. In its letter of 5 September to Gerald Byrne the Committee asked the Executive 
to explain – 
 

“with reference to the amendment of regulations 33 of the principal 
Regulations made by regulation 3 (a), (b) and (c) of the present Regulations, 
whether new subparagraph (c) of regulation 33(2) in intended as an 
alternative to sub-paragraph (a) or (b) or to both.” 

 
The Food Standards Agency responds as follows: 
 
7. New paragraph 33(2)(c)of the principal Regulations as inserted intends to be an 
alternative to both paragraphs (a) and (b). Regulation 33(2) (a) and (b) are 
connected by the word “and” and are intended to relate, together, to the 
circumstance of removal of spinal cord of a sheep or goat over 12 months of age, at 
slaughter, in Scotland. New regulation 33(2)(c) however is added and connected 
using the word “or” and is intended to relate to the different circumstance of removal 
of spinal cord of such a sheep or goat in another member state. Provided paragraph 
(c) is complied with there is no requirement to comply with paragraphs (a) or (b).  
 
 

The National Health Service (Travelling Expenses and Remission of 
Charges) (Scotland) Amendment (No. 3) Regulations 2006 (SSI 2006/440) 

 
8. The Executive thanks the Committee for their comments on 5 September 2006. 
The Committee requested information on the following matters: 
 

“(a) why the Regulations could not have been made earlier and why there was 
such a short time between the making, laying and bringing into force of the 
Regulations”. 

 
9. The Executive had to assess the implications of the proposed amendments to 
SSI 2003/460 on students from different award systems in the UK. This required 
communication and liaison between officials in the Executive and their counterparts 
in England. The situation took longer to determine and reconcile than expected. 
 

“(b) why regulation 2(1) refers to “Schedule 1” to SSI 2003/460 when that 
instrument does not appear to have a Schedule so numbered”. 
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10. The Executive is grateful to the Committee for bringing this to its attention and 
apologises for the error. However, the Executive does not believe that this error 
creates any ambiguity, so does not propose to make any amendment. 
 

“(c) what if any plans the Executive has for consolidation of the series of 
instruments of which the Regulations form part”. 

 
11. The Executive has no immediate plans to consolidate this series of instruments. 
The policy for remission of charges, for NHS prescriptions in particular, is currently 
being reviewed. Any changes to the present policy will require amendment to SSI 
2003/460 and a decision on whether to consolidate will be taken at that point in time. 
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SUBORDINATE LEGISLATION COMMITTEE 

 
24th Meeting, 2006 (Session 2) 

 
Tuesday 12th September, 2006 

 
Executive Correspondence 

 
 
Background 
 
1. The Minister for Justice, has written to the Committee Convener in relation to 
an instrument that the Committee considered in 2004, the International Criminal 
Court (Enforcement of Fines, Forfeiture and reparation Orders) (Scotland) 
Regulations 2004. A copy is attached at Annex A. This instrument was revoked by 
the Executive following reservations that were expressed by both this Committee 
and the Justice 1 Committee. A copy of the original instrument is attached at Annex 
B. 
 
2. As the letter makes clear, the reservations were in relation to the 
appropriateness or otherwise of legislating to appoint the Lord Advocate as the 
person to act on behalf of the ICC in Scotland with regard to these matters. A copy of 
the Committee’s Report (33 P

rd
P Report, 2004) on the instrument is attached at Annex 

C. 
 
3. The Executive is now drawing up new regulations which will allow Ministers to 
appoint a person to act on behalf of the ICC. This would be in line with counterpart 
regulations already in place in England and Wales and would permit Scotland to 
become compliant with its international obligations. 
 
4. The Minister seeks the Committee’s support for the new Regulations, which 
she says will “allow Scotland to play its full part in taking action against those found 
guilty of the heinous crimes of genocide, war crimes and crimes against humanity, 
which the ICC was established to deal with”. 
 
Recommendation 
 
5. The Committee is invited to comment on the proposals. It is suggested that in 
any response to the Minister, whilst the Committee may wish to support the 
Executive’s reasons for bringing forward new regulations, it will not be able to 
comment on the detail until it has seen the regulations once they have been laid. 
 
 
 
Clerk to the Committee 
12 September 2006 
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Annex C 
 
The Subordinate Legislation Committee Report  
 
 

The International Criminal Court (Enforcement of Fines, Forfeiture and 
Reparation Orders) (Scotland) Regulations 2004, (SSI 2004/360) 

 
Background 
1. The Committee asked the Executive to explain the vires of these Regulations 
in so far as regulation 3 authorises the Scottish Ministers to appoint the Lord 
Advocate as the person to enforce orders of the International Criminal Court and 
regulations 4 and 5 impose duties directly on the Lord Advocate rather than on the 
Scottish Ministers.   
 
2. The Committee sought the explanation particularly in the light of (a) the 
enabling power and (b) the statements by the Minister to the Justice 2 Committee on 
26 June 2001 and by the Deputy First Minister at Stage 3 of the International 
Criminal Court (Scotland) Bill on 13 September 2001 (Scottish Parliament Official 
Report columns 2434-2436) on the constitutional propriety of conferring statutory 
functions on the Lord Advocate (as an individual Scottish Minister) that do not relate 
to his positions as head of the system of criminal prosecution and investigation of 
deaths in Scotland.” 
 
3. The Executive replied that it considers that regulation 3 falls within the vires of 
section 26(2) of the International Criminal Court (Scotland) Act 2001 (“the 2001 Act”), 
which confers a power on the Scottish Ministers to appoint a person to act on behalf 
of the ICC.   In terms of section 26, there is in the Executive’s view, no reason why 
the Lord Advocate should not be that “person”.    
 
4. In relation to the imposition of duties directly on the Lord Advocate in 
regulations 4 and 6, the Executive considers that this falls within the vires of section 
26(1) of the 2001 Act which allows the Scottish Ministers to make provision in 
Scotland for the enforcement of orders of the ICC. 
 
5. The Executive further considers that the conferral of functions on the Lord 
Advocate under these Regulations falls within the constitutional arrangements 
envisaged by section 52 of the Scotland Act 1998.  Section 52(6) allows statutory 
functions to continue to be conferred on the Lord Advocate alone after he ceases to 
be a Minister of the Crown.  The effect of such a conferral is that those functions are 
known as “retained functions” and section 52(5) provides that section 52(3), which 
provides that any act or omission of any member of the Scottish Executive, shall be 
treated as an act or omission of each of them, does not apply in relation to retained 
functions of the Lord Advocate.  Accordingly, the Executive considers that the 
functions conferred on the Lord Advocate under these Regulations become retained 
functions for which he alone is responsible.  (Similar functions are conferred on the 
Lord Advocate directly in respect of providing mutual assistance in criminal matters 
under Part 1 of the Crime (International Co-operation) Act 2003.) 
 



 

6. In relation to the Committee’s reference to statements made by Ministers 
during discussion of the International Criminal Court (Scotland) Bill, the functions in 
question were formally conferred on Scottish Ministers collectively in primary 
legislation for the reasons set out in the section of the debate to which the 
Committee refers.  For operational reasons it is the Lord Advocate who will exercise 
those functions in practice.  As already stated, the Executive considers that it is 
within the vires of the 2001 Act and compatible with the constitutional arrangements 
envisaged by section 52 of the Scotland Act for the Lord Advocate to be appointed 
under section 26(2).  The appointment is made by regulations (rather than primary 
legislation) those providing flexibility were Scottish Ministers to conclude that orders 
of the ICC should be enforced differently in future.  The Executive’s reply is 
reproduced at Appendix 5. 
 
Report 
7. The Executive’s response is not unexpected.  Unfortunately, there is nothing 
in the response to dissuade the Committee that not only is this instrument of doubtful 
vires under the enabling power in the usual sense but that it also raises a serious 
constitutional point regarding the collective responsibility of the Scottish Ministers as 
established by the Scotland Act 1998. 
 
8. Section 26 (1) and (2) of the instrument provides— 
 
“26     Power to make provision for enforcement of orders

  
      (1) The Scottish Ministers may make provision by regulations for the 

enforcement in Scotland of-
  

  (a) fines or forfeitures ordered by the ICC; and 
  (b) orders by the ICC against convicted persons specifying reparations 

to, or in respect of, victims. 
      (2) The regulations may authorise the Scottish Ministers-

  
  (a) to appoint a person to act on behalf of the ICC for the purposes of 

enforcing the order; and 
  (b) to give such directions to the appointed person as appear to them 

necessary.” 
 

9. The Committee sees no indication that section 26(2) intended that the 
Scottish Ministers should appoint one of their own number.  On the contrary, the fact 
that section 26(2)(b) also enables Scottish Ministers to give directions to the person 
appointed clearly rules this out as it cannot have been intended that the Scottish 
Ministers should give the Lord Advocate, or indeed any other Minister, directions as 
to how he or she is to carry out the functions.  
 
10. It may also be said that, in any case, the specification by the regulations of the 
person to be appointed appears also to be of doubtful vires since it could be argued 
that the power is intended simply to authorise sub-delegation to Ministers the power 
to chose the person to be appointed and it is not for the regulations themselves to 

 



 

specify that person.  The Committee notes that the English Regulations (SI 
2001/2379 as amended) made under powers that are virtually identical to those 
contained in the 2001 Act confer powers to appoint “a person” rather than a named 
individual. 
 
11. Furthermore, the effect of conferring functions directly on the Lord Advocate is 
(by virtue of section 52(6) of the Scotland Act) to make the functions in question part 
of the Lord Advocate’s retained functions and therefore to disapply section 52(4) of 
the Scotland Act so that the Scottish Ministers are no longer jointly responsible for 
the exercise of those functions which then become the sole responsibility of the Lord 
Advocate.  This is clearly inconsistent with section 26(2)(b) and cannot in any event 
have been intended without express provision rather than simply as a consequence 
of appointing a person. 
 
12. In the Committee’s view, if there were any doubt as to the intention behind the 
section 26 powers this is clarified beyond all reasonable doubt by the cogent Pepper 
v Hart statements made by the Ministers in charge of the Bill on two occasions 
during its passage through the Parliament.  If it were inappropriate for the reasons 
given by the Ministers to confer powers directly on the Lord Advocate in the parent 
Act, it cannot be right to do so by delegated legislation under that Act. 
 
13. In addition to the straightforward vires point, the Committee considers that the 
Regulations raise a more fundamental constitutional question as to how far it is 
appropriate for an enactment to confer functions directly on the Lord Advocate in 
terms of section 52(6)(b) of the Scotland Act when those functions relate to matters 
other than the Lord Advocate’s role as head of the systems of criminal prosecution 
and investigation of deaths in Scotland.   Again, this is spelled out clearly in the 
Ministers’ statements referred to above to which there is nothing that the Committee 
need or, indeed, could add.   
 
14. It seems quite clear that, despite the apparent width of section 52(6) of the 
Scotland Act, it was not the intention of Parliament when enacting that sub-section 
that functions other than those relating to the Lord Advocate’s special role as head of 
the system of criminal prosecution and investigation of deaths should be conferred 
by legislation directly on the Lord Advocate if only because to do so would 
undermine the collective responsibility of the Scottish Ministers as established by 
section 52(4).  
 
15. Although section 52(6) is not so limited in terms, if as the Committee believes, 
such limitation can be implied then it could be argued in addition that the regulations 
attempt to “modify” the Scotland Act and to that extent may be outwith devolved 
competence.  The Committee considers that there is certainly an arguable case that 
they do and to that extent they also raise a serious devolution issue. 
 
16. The Executive refers to Part 1 of the Crime (International Co-operation) Act 
2003 which conferred certain functions on the Lord Advocate directly.  The 
Committee observes that the provisions of that Act are of no relevance to the present 
Regulations which are made under an Act of the Scottish Parliament, are subject to 
the terms of the Scottish Act and to the over-riding provisions of the Scotland Act, 
none of which are in any way affected by the Westminster Act. 

 



 

 
17. The Committee draws the attention of the lead committee and the 
Parliament to this instrument on the grounds that there are doubts as to 
whether it is intra vires and, in so far as it may be considered to modify the 
Scotland Act 1998, it may raise a devolution issue.  It also raises a very 
important point of principle with considerable implications for the collective 
identity of the Scottish Ministers as envisaged in the Scotland Act. 
 
Finally, the Committee notes that this point of vires is important in purely practical 
terms.  While it is not possible to state with any certainty the view that a court would 
take should the powers conferred by this instrument on the Lord Advocate be the 
subject of challenge, if such a challenge were to be successful, the order of the ICC 
could not be enforced.  The Committee draws this point particularly to the 
attention of the lead committee and the Parliament as the unenforceability of 
an ICC order could well be a matter of very great seriousness. 
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Subordinate Legislation Committee 
 

Draft Work Programme Sept – Dec 2006 
 
1. The attached draft work programme sets out the proposed agenda for the Committee to December 2006. The timetable for 
the remainder of the Committee’s Inquiry into the Regulatory Framework will be agreed by the Committee next week, however an 
indicative timetable is included below for information. 
 
2. We know of 4 bills at Stage 2 as amended that will need to be considered by the Committee, however dates for 
consideration of these are subject to change, as they are dependent upon timetabling by the Bureau and lead Committees.  
 
3. The current programme does not include new Executive Bills or Members’ Bills expected to be introduced before Christmas 
however this information will be added to the programme as soon as it is confirmed. 
 
Committee meeting SSIs Bills Inquiry 

12 September  X Aquaculture and Fisheries (Scotland) Bill (stage 1) (1st 
look) 

 
 

19 September  X 
 

Transport & Works (Scotland) Bill (stage 1) (finalise 
report) 
 
Schools (Health Promotion and Nutrition) (Scotland) 
Bill (stage 1) (1st look) 

Consider written evidence and 
agree witnesses 
 

26 September  X 
High 

volume 
expected 

Aquaculture and Fisheries (Scotland) Bill (finalise 
report) 
 

 

3 October  X 
High 

volume 

Schools (Health Promotion and Nutrition) (Scotland) 
Bill (finalise report) 
 

 

 



SL/S2/06/24/4 

expected Possible consideration of— 
Tourist Boards (Scotland) Bill at stage 2 

10 October   Recess  
17 October    Recess  
24 October X Possible consideration of — Scottish Commissioner for 

Human Rights (Scotland) Bill at stage 2 (1st look) 
Oral evidence 

31 October X Possible consideration of— 
Scottish Commissioner for Human Rights (Scotland) 
Bill at stage 2 (finalise report) 

Oral evidence 

7 November X Possible consideration of— 
Planning etc. (Scotland) Bill at stage 2 (1st look) 

Oral evidence 

14 November X Possible consideration of— 
Planning etc. (Scotland) Bill at stage 2 (finalise report) 

Discuss terms of final report 

21 November X Possible consideration of— 
Bankruptcy and Diligence etc. (Scotland) Bill at stage 2 
(1st look) 

 

28 November X 
 

Possible consideration of— 
Bankruptcy and Diligence etc. (Scotland) Bill at stage 2 
(finalise report) 

Consideration of 1st draft report 
 

5 December X 
High 

volume 
expected 

  
Consideration of 2nd draft report 

12 December X 
High 

volume 
expected 

 Agree final report 

19 December X   
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