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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

23rd Meeting, 2006 (Session 2) 
 

Tuesday 5 September 2006 
 

 
The Committee will meet at 10.30am in Committee Room 2. 
 
1. Delegated powers scrutiny: The Committee will consider a response from the 

Executive to points raised on the following bill— 

Adult Support and Protection (Scotland) Bill at Stage 1. 
 

2. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in the following bill— 

Transport and Works (Scotland) Bill at Stage 1. 

3. Executive responses: The Committee will consider further the following— 

the Fire (Scotland) Act 2005 (Consequential Modifications and Savings) 
Order 2006, (SSI 2006/draft) 
 
the Fundable Bodies (Scotland) Order 2006 (SSI 2006/draft). 
 

4. Draft instruments subject to approval: The Committee will consider the 
following— 

the Community Right to Buy (Definition of Excluded Land) (Scotland) 
Order 2006, (SSI 2006/draft) 
 
the Construction Contracts (Scotland) Exclusion Amendment Order 
2006, (SSI 2006/draft) 
 
the Fire (Scotland) Act 2005 (Consequential Modifications and 
Savings) Order 2006, (SSI 2006/draft) 
 



 

the Transfer of Functions to the South-West of Scotland Transport 
Partnership Order 2006, (SSI 2006/draft) 
 
the Transfer of Functions to the Shetland Transport Partnership Order 
2006, (SSI 2006/draft). 
 

5. Instruments subject to annulment: The Committee will consider the following—  

the Adults with Incapacity (Removal of Regenerative Tissue for 
Transplantation) (Form of Certificate) (Scotland) (No. 2) Regulations 
2006, (SSI 2006/368) 
 
the Inshore Fishing (Prohibition of Fishing for Cockles) (Scotland) 
(No. 2) Order 2006, (SSI/2006/383) 
 
the Designation of Institutions of Higher Education (Scotland) 
Amendment Order 2006, (SSI 2006/398) 
 
the Avian Influenza (Preventive Measures) (Scotland) Amendment 
Regulations 2006, (SSI 2006/399) 
 
the Council Tax (Exempt Dwellings) (Scotland) Amendment Order 
2006, (SSI 2006/402) 
 
the Robert Gordon University (Scotland) Amendment Order of Council 
2006, (SSI 2006/404) 
 
the Products of Animal Origin (Third Country Imports) (Scotland) 
Amendment (No. 2) Regulations 2006 (SSI 2006/419) 
 
the Human Tissue (Scotland) Act 2006 (Human Organ Transplants Act 
1989 Transitional and Savings Provisions) Order 2006, (SSI 2006/420) 
 
the TSE (Scotland) Amendment (No.3) Regulations 2006, 
(SSI 2006/430) 
 
the Road User Charging Schemes (Keeping of Accounts and Relevant 
Expenses) (Scotland) Regulations 2005 Revocation Regulations 2006, 
(SSI 2006/431) 
 
the National Health Service (Travelling Expenses and Remission of 
Charges) (Scotland) Amendment (No. 3) Regulations 2006 
(SSI 2006/440). 

 
6. Instruments not laid before the Parliament: The Committee will consider the 

following— 

the Perth and Kinross (Electoral Arrangements) Order 2006, 
(SSI 2006/370) 
 



 

the Moray (Electoral Arrangements ) Order 2006, (SSI 2006/372) 
 
the Inverclyde (Electoral Arrangements) Order 2006, (SSI 2006/373) 
 
the East Dunbartonshire (Electoral Arrangements) Order 2006, 
(SSI/2006/374) 
 
the Dundee City (Electoral Arrangements) Order 2006, (SSI 2006/375) 
 
the Stirling (Electoral Arrangements) Order 2006, (SSI 2006/376) 
 
the South Lanarkshire (Electoral Arrangements) Order 2006, 
(SSI 2006/377) 
 
the Argyll and Bute (Electoral Arrangements) Order 2006, 
(SSI 2006/378) 
 
the East Renfrewshire (Electoral Arrangements) Order 2006, 
(SSI 2006/391) 
 
the Falkirk (Electoral Arrangements) Order 2006, (SSI 2006/392) 
 
the Angus (Electoral Arrangements) Order 2006, (SSI 2006/393) 
 
the Orkney Islands (Electoral Arrangements) Order 2006, 
(SSI 2006/394) 
 
the Aberdeenshire (Electoral Arrangements) Order 2006, 
(SSI 2006/416) 
 
the North Ayrshire (Electoral Arrangements) Order 2006, 
(SSI 2006/427) 
 
the East Ayrshire (Electoral Arrangements) Order 2006, (SSI 2006/428) 
 
the South Ayrshire (Electoral Arrangements) Order 2006, 
(SSI 2006/429) 
 
the Dumfries and Galloway (Electoral Arrangements) Order 2006, 
(SSI 2006/434) 
 
the Serious Organised Crime and Police Act 2005 (Commencement 
No.7) Order 2006, (SSI 2006/381) 
 
the Private Security Industry Act 2001 (Commencement No. 1) 
(Scotland) Order 2006, (SSI 2006/382) 
 
the Housing (Scotland) Act 2006 (Commencement No.3) Order 2006, 
(SSI 2006/395) 
 



 

Act of Sederunt (Jurisdiction, Recognition and Enforcement of 
Judgments in Matrimonial Matters and Matters of Parental 
Responsibility Rules) 2006, (SSI 2006/397) 
 
Act of Sederunt (Ordinary Cause and Summary Application Rules) 
Amendment (Miscellaneous) 2006, (SSI 2006/410) 
 
Act of Sederunt (Child Care and Maintenance Rules 1997) 
(Amendment) (Adoption and Children Act 2002) 2006, (SSI 2006/411) 
 
the Police, Public Order and Criminal Justice (Scotland) Act 2006 
(Commencement No. 1) Order 2006, (SSI 2006/432(C.34)) 
 
Act of Adjournal (Criminal Procedure Rules Amendment No. 4) 
(Miscellaneous) 2006, (SSI 2006/436) 
 
Act of Sederunt (Summary Applications, Statutory Applications and 
Appeals etc. Rules) Amendment (Miscellaneous) 2006, 
(SSI 2006/437). 
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SUBORDINATE LEGISLATION COMMITTEE 
 

23rd Meeting, 2006 (Session 2) 
 

Tuesday 5 September 2006 
 

Executive Response 
 
 

Adult Support and Protection (Scotland) Bill at Stage 1 
 
Section 3(2) - Power to amend the 'adult at risk' definition 
 
1. We acknowledge that the power to modify the definition is significant. The crucial 
first determination for practitioners to consider when applying the legislation is whether 
an adult falls within the 'adult at risk' definition. Designations of conditions do change 
over time, and new categories of adults at risk of abuse may be identified in the future. 
The Scottish Ministers seek this power to allow for the possibility of changing 
circumstances, informed by local practice, which adversely impacts on the policy 
intention of affording protection to adults unable to protect themselves from abuse. The 
power to modify the definition of certain categories of adult is considered to be a 
pragmatic and sensible precaution where practice highlighted unintended gaps. This 
intention is to expedite protection under this proposed legislation, rather than leave 
adults at risk until a suitable primary legislative opportunity arises. The Scottish Ministers 
would first need persuasive evidence that such a modification was necessary and 
appropriate, which would need to be informed by formal consultation with stakeholders.  
 
2. It is not the policy intention to use this power to restrict the definition in any way. 
Like all delegated powers, this power must be exercised reasonably and the existing 
definition in the Bill will contribute to determining what is reasonable or not. Particular 
care has been taken in the existing definition to give a detailed account of the types of 
conditions that will be relevant to identifying an “adult at risk” and such a list in itself will 
inform any future modification. Moreover, Scottish Ministers have recognised any 
modification would be a significant step, and concluded it was proper this should first 
require Parliamentary scrutiny by way of affirmative resolution procedure. The 
Committee mentions that section 1(6) of the Adults with Incapacity (Scotland) Act 2000 
has no provision for modification. We draw to the Committee's attention section 13 of 
Schedule 2 to the Protection of Children (Scotland) Act 2003, which provides Scottish 
Ministers with a power to amend by order the very broad definition of child care position. 
Given the need to afford protection to children from those who might harm them, this 
was to allow a degree of flexibility where practice highlighted a category of individual 
employee which fell outwith the intended coverage. The power sought is not unqualified. 
With the checks outlined above, Ministers do consider Parliament will be able to 
exercise a higher level of scrutiny in relation to any proposed modification, and to 
oppose extension if dissatisfied with the case made.  
 
 
 
 
 



 

Section 55(1) - inserts section 26A(3)(b) in the 2000 Act 
Section 56(2) - inserts section 26B(7) in the 2000 Act 
 
3. The Committee's comments are welcome. We confirm the Scottish Executive will 
seek to amend the bill to clarify any ambiguity relating to the use of the words 
"prescribe" and "prescribed".  
 
Section 61(1)(d) - Guardianship Orders 
 
4. We thank the Committee for its comments. The Scottish Executive has no 
objection to stating on the face of the bill the type of factors to which reference would be 
had in describing persons to be included in the definition of "relevant medical 
practitioner", nor to including an explicit requirement to consult with the Mental Welfare 
Commission. We will seek to amend the bill accordingly.  
 
Section 64(1)(c) - adjustments between councils in relation to social services etc. 
 
5. We thank the Committee for its comments. We agree that this is a drafting error. 
The second definition ("the other local authority") was intended to supply the definition 
for "the other authority" and "that other authority". We confirm the Scottish Executive 
intends to lodge an appropriate amendment at Stage 2. 
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SUBORDINATE LEGISLATION COMMITTEE 
 

23rd Meeting, 2006 (Session 2) 
 

Tuesday 5 September 2006 
 

Executive Responses 
 
 

The Fire (Scotland) Act 2005 (Consequential Modifications and Savings) 
Order 2006, (SSI 2006/draft) 

 
1. On 27 June 2006 the Subordinate Legislation Committee having considered the 
above instrument, commented as follows- 
 

“(a) With reference to paragraph 4 of Schedule 1 (amendment of the Theatres 
Act 1968), whether paragraph 1 of Schedule 1 to that Act ought perhaps also 
to contain a cross-reference to the amendment made by paragraph 4;” 
 
(b) In relation to the amendment made to the Civic Government (Scotland) Act 
1982 by paragraph 11(6)(c) of Schedule 1, whether a further amendment is 
required to sub-paragraph (3)(b) of paragraph 7 of Schedule 1 to the 1982 Act 
in relation to the reference to “conditions” in that sub-paragraph (the 
Committee notes that references to “conditions” in other Acts amended by the 
Order have been adjusted by the Order);” 
 
(c) With reference to the amendment made to the Capital Allowances Act 
2001 by paragraph 15 of Schedule 1, to confirm that this is within devolved 
competence. The Committee notes that paragraph 15 inserts a new definition 
of “fire precautions” for the purposes of section 29 of that Act to reflect the 
2005 Act, replacing the existing definition (which relates to legislation 
repealed by the 2005 Act). However, the Committee notes that the 2001 Act 
relates to taxation and is reserved. If the amendment is, for example, simply a 
restatement of the existing provision then no problem arises but if there is a 
material distinction between the 2 provisions, then the amendment may spill 
over into a reserved area and thus raise a devolution issue.” 

 
The Scottish Executive responds as follows: 
 
First question 
 
2. The purpose of the amendment to the Theatres Act 1968 is to remove the 
ability of the licensing authority to impose conditions that are or could be imposed by 
Part 3 of the Fire (Scotland) Act 2005. The new section (section 12(3A)), operates in 
the same way as section 1(2) in limiting the general power to impose terms and 
conditions. However section 1(2) is explicitly cross-referred to in paragraph 1 of 
Schedule 1. 
 
3. The Scottish Executive is of the view that the insertion of section 12(3A) would 
mean that paragraph 1 of Schedule 1 would require to be read as limiting the power 
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of the licensing authority given in Schedule 1 and therefore a cross-reference is not 
essential; however the Scottish Executive accepts that it would be helpful to the 
reader should such a cross-reference be inserted. 
 
Second question 
 
4. One of the purposes of the amendments to the Civic Government (Scotland) 
Act 1982 is to remove the power of the licensing authority to impose conditions that 
are or could be imposed by Part 3 of the Fire (Scotland) Act 2005. We thank the 
Committee for pointing out to us that we have omitted to make the necessary 
amendment to limit the scope of the power of the licensing authority to grant a 
temporary licence subject to such conditions as it thinks fit, and accept that a further 
amendment is required to this Act in order to complete the task of fully amending it in 
line with the policy set out in the Order. 
 
5. Given the comments of the Committee regarding both the Theatres Act 1968 
and the Civic Government (Scotland) Act 1982, the Scottish Executive shall withdraw 
and relay this draft Order, amended to take into account those comments. 
 
Third question 
 
6. The Scottish Executive takes the view that this amendment is within devolved 
competence. Section 63 of the Fire (Scotland) Act 2005 re-enacts the content of 
section 10 of the Fire Precautions Act 1971, (the “1971 Act”). The effect of the draft 
Order upon section 29 of the Capital Allowances Act 2001 is to replace to the 
legislation repealed by this draft Order with a reference to the legislation as re-
enacted. 
 
7. The modification is consequential on a (devolved) fire safety provision and, in 
terms of paragraph 3(1)(b) of Schedule 4 to the Scotland Act 1998 the Scottish 
Executive believes that the effect of such a modification is no greater than is 
necessary to give effect to the purpose of the re-enacting provision contained within 
the Fire (Scotland) Act 2005.  
 
 

The Fundable Bodies (Scotland) Order 2006 (SSI 2006/draft) 
 
8. On 27th June 2006 the Committee asked the Executive – 
 

“(a) to explain the difference in effect between paragraph (a) and paragraph 
(b) of article 3. The Committee notes that Executive does not say when the 
University in its earlier form will be closed. Assuming that this date will fall 
after the date of coming into force of this Order, the Committee considers that 
some saving provision would appear to be necessary; however it cannot see 
the difference between paragraphs (a) and (b) of article 3.” 

  
9. The Committee also raised the following point with the Executive- 
 

“(b) Finally, on a drafting point, the Committee observes that a citation is given 
for SSI 2006/276 in the Explanatory Note. This is unnecessary as this 
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information is already provided in a footnote in the body of the instrument. 
According to the guidance on the drafting of statutory instruments it should not 
be repeated.” 

 
The Scottish Executive responds as follows: 
 
10. The Executive thanks the Committee for these helpful comments on the 
Orders. 
 
11. While it is anticipated now that the university in its earlier form will be closed in 
autumn 2006 and this may coincide with this Order coming into force, the Executive 
considers that a saving provision is required, in case the closure does not coincide. 
There is no difference in effect between paragraph (a) and paragraph (b) of article 3. 
Article 3 of the Order was drafted to ensure that the University continued to be a 
fundable body for as long as this status was required. Article 3 was split into two 
paragraphs to aid the reader with the understanding of the effect, in that, paragraph 
(a) states that the 2005 Act continues to apply for as long as the University continues 
to subsist and paragraph (b) states that the 2005 Act continues to apply until such 
time as an order comes into force closing the University. The Executive accepts that 
some  repetition is present but do not consider that such repetition invalidates the 
effect of the Order. 
 
12. The Executive acknowledges the Committee’s view that the citation in the 
Explanatory Note is unnecessary and regrets this error. However, as the Committee 
will recognise, the Explanatory Note is not part of the Order.  
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