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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

22nd Meeting, 2006 (Session 2) 
 

Tuesday 27 June 2006 
 

 
The Committee will meet at 10.30am in Committee Room 4. 
 
1. Delegated powers scrutiny: The Committee will consider a response from 

Bill Butler MSP to points raised on the following bill— 

Health Board Elections (Scotland) Bill at Stage 1. 

2. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in the following bill— 

Adult Support and Protection (Scotland) Bill at Stage 1. 

3. Executive responses: The Committee will consider a response from the 
Executive to points raised on the following— 

the Civil Legal Aid (Scotland) Amendment (No. 2) Regulations 2006, 
(SSI 2006/325) 

the Firefighters' Pension Scheme Amendment (Scotland) Order 2006, 
(SSI 2006/342) 

the Adults with Incapacity (Removal of Regenerative Tissue for 
Transplantation) (Form of Certificate) (Scotland) Regulations 2006, 
(SSI 2006/343) 

the Avian Influenza and Influenza of Avian Origin in Mammals 
(Scotland) Order 2006, (SSI 2006/336). 
 
 
 
 



 

4. Draft instruments subject to approval: The Committee will consider the 
following— 

the Fire (Scotland) Act 2005 (Consequential Modifications and Savings) 
Order 2006, (SSI 2006/draft) 

the Fundable Bodies (Scotland) Order 2006, (SSI 2006/draft). 

5. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the East Lothian (Electoral Arrangements) Order 2006, (SSI 2006/359). 
 
6. Procedures Committee Inquiry into Consolidation Bill procedure: The 

Committee will consider a letter from the Convener of the Procedures Committee. 
 
 

David McLaren 
Clerk to the Committee 

Tel: 0131 348 5212 
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Agenda Items 1 – 5 
 
Legal brief (Private) 
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SUBORDINATE LEGISLATION COMMITTEE 
 

22nd Meeting, 2006 (Session 2) 
 

Tuesday 27 June 2006 
 

Health Boards Elections (Scotland) Bill at Stage 1 
 
 

Response from Bill Butler MSP  
 
1. The Committee wrote to Bill Butler MSP on 6 June and asked him to provide 
further information as follows:  
 

(a) the need for the power to modify Schedule 1 in Section 13(1) and, in 
particular, how you consider that it might be used to modify schedule 1.  It would 
also be useful if you could clarify your own understanding of the scope of the 
power to “modify” schedule 1; and 
 
(b) whether it is your policy intention for all orders made under the ancillary 
provision in Section 13(2) to be subject to affirmative procedure; even those 
which do not amend primary legislation and which might be minor or 
uncontroversial in nature and which the Committee would ordinarily regard as 
suitable for negative procedure. 
 

Bill Butler MSP responds as follows:- 
 
Section 13(1) - power to modify Schedule 1 
 
2. The provision provides as follows: 
 

"The Scottish Ministers may by order modify schedule 1 of this Act for the 
purpose of making such further provision for the conduct of Health Board 
elections" 
 

3. By including this provision I wished to acknowledge that we have not had the 
benefit of experience of a postal ballot on the scale proposed by my Bill. In framing 
Schedule 1, my Bill team has sought to take on board the experience of current postal 
ballot procedure in Scotland, for example, the national parks postal ballot procedure. 
However, while we believe Schedule 1 represents an effective procedure it would seem 
sensible to permit the Scottish Ministers to add to Schedule 1, in the event that we have 
not anticipated an operational issue. 
 
4. I agree that the power is restricted to adding additional rules of procedure. In that 
regard, I accept that the word 'such' could either be omitted, or the words 'as they think 
necessary or expedient' could be inserted after the word 'provision' in subsection (1) for 
the sake of clarity. 
 
 
 



 

Section 13(2) & (4) - ancillary provision & affirmative resolution procedure 
 
5. I note the Committee has no difficulty with subsection (2) but queries why all 
orders made by virtue of subsection (4) should be subject to affirmative procedure. The 
Committee will note that subsection (2) is a potentially wide reaching power which could 
be used to amend primary legislation, in principle. Again, given the Bill seeks to break 
new electoral terrain I wished to provide the Scottish Ministers with sufficient power to 
deal with any consequential or incidental provision etc., but consider that such wide 
powers should be subject to affirmative procedure as a matter of Parliamentary 
democracy. I do not know whether the Executive would use these powers for minor or 
uncontroversial changes, but I do know this power could be used to amend primary 
legislation and therefore subsection (4) provides a sound democratic counterbalance. 
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SUBORDINATE LEGISLATION COMMITTEE 
 

22nd Meeting, 2006 (Session 2) 
 

Tuesday 27 June 2006 
 

Executive Responses 
 
Instruments subject to annulment 
 

the Civil Legal Aid (Scotland) Amendment (No. 2) Regulations 2006, 
(SSI 2006/325) 

 
1. The Committee noted 2 points on these Regulations. 
 
2. Firstly it considers that subsection (3)(bb) of section 36 of the Legal Aid 
(Scotland) Act 1986 should have been cited as an enabling power. The subsection is 
footnoted in footnote (a) on page 1 but without explanation as to its relevance. 
 
3. The Committee accepts that it could be argued that as subsection (3)(bb) 
simply defines one of the purposes for which the power under subsection (2)(h) of 
section 36 may be exercised, it is not in itself an enabling power. However 
subsection (3)(h) has to be read with subsection (3)(bb) and is therefore relevant to 
the making of the Order.  Accordingly if not actually cited in the preamble, its 
relevance should be indicated in the footnote. The Committee asks the Executive 
to explain why the subsection has not been either cited in the preamble or why 
the footnote did not indicate its relevance. 
 
4. The Committee also noted that regulation 1(2) contains definitions of “the 
 Act”, “the 2000 Act” and “Fund” none of which terms appear to be used in the 
Regulations. The words “the Act” and “the 2000 Act” do occur in the Regulations but 
only in insertions into the principal Regulations. Accordingly, the definitions in the 
present Regulations do not apply. In any event regulation 2(1) of the principal 
Regulations already includes a definition of “the Act” and a definition of “the 2000 
Act” is inserted into the principal Regulations by regulation 4(a) of these Regulations. 
The Committee therefore asks the Executive to explain the purpose of 
regulation 1(2).” 
 
The Executive responds as follows: 
 
5. Subsection (3)(bb) of section 36 of the Legal Aid (Scotland) Act 1986 was not 
cited as an enabling power to the instrument due to the fact that, as the Committee 
acknowledges, it is not in itself an enabling power.   Given the powers cited, and the 
reference to Scottish Ministers using all other powers enabling them in that behalf, 
we are satisfied that this does not in any way affect the validity of the instrument.   
 
6. With regard to the relevance of section 36(3)(bb) not being indicated in the 
footnote to the instrument, we acknowledge that this is an oversight.  It is accepted 
that the footnote should have provided details as to the pertinence of the subsection 
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to the instrument.  Again we are satisfied that this does not in any way affect the 
validity of the instrument. 
 
7. As regards regulation 1(2), it is acknowledged that the words, “the Act”, “the 
2000 Act” and “Fund” occur in the Regulations but only in insertions into the principal 
Regulations.  Regulation 1(2) is therefore superfluous but its inclusion does not 
affect the validity of the instrument.  
 
 

The Firefighters' Pension Scheme Amendment (Scotland) Order 2006, 
(SSI 2006/342) 

 
8. On 20 June 2006 the Committee requested an explanation of the following 
matters- 
 

(a) paragraph 12(f) of Schedule 1 to the Order (page 6) refers to the 
"Firefighters' Compensation Scheme".  This term is not defined in this Order; 
what is defined in paragraph 54 of that Schedule is "the Compensation 
Scheme". The Committee asked the Executive for an explanation; 
 
(b) with reference to paragraph 57 in Schedule 1 to the Order in the wording 
substituted by sub-paragraph (c )(ii), it is not clear to which paragraph of Part 
1 of Schedule 4 the references to sub-paragraph (2)(b) and (3)(b) refer.  The 
Committee asked the Executive for clarification; and 
 
(c) with reference to Schedule 2 to the Order, the Committee suspects that 
the corresponding entry for rule K2 which is to Part 9, Rule 2 of the 
Compensation Scheme, may be incorrect.  The Committee sought clarification 
from the Executive. 

 
This Agency, which has responsibility for the Firefighters’ Pension Scheme 
regulations in Scotland, responds as follows: 
 
9. The Agency thanks the Committee for these comments on the 2006 order and 
responds as follows. 
 
10. The Agency agrees that “Firefighters’ Compensation Scheme” is not defined in 
this Order and regrets the error in this respect.  It nevertheless considers that it is 
sufficiently clear to the reader that the reference to “Firefighters’ Compensation 
Scheme” has the same meaning as “Compensation Scheme” as defined at 
paragraph 54 of Schedule 1 to this Order, and has no other meaning.  
 
11. The Agency thanks the Committee for this comment and offers the following 
clarification. With reference to paragraph 57 in Schedule 1 to the Order, the wording 
substituted by sub-paragraph (c )(ii) is: “sub-paragraph (2)(b) and (3)(b) of Part 1 of 
this Schedule applies”. Although there is no reference to a particular paragraph of 
Part 1, only paragraph 1 of Part 1 has sub-paragraphs (2)(b) and (3)(b). The Agency 
accordingly considers the reference in question to be sufficiently clear to the reader.  
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12. The Agency agrees that with reference to Schedule 2 to the Order, the 
corresponding entry for rule K2 which is to Part 9, Rule 2 of the Compensation 
Scheme, should be to Part 9, Rule 1 of the Compensation Scheme and apologises 
for the error. The Agency considers that despite the error the extent of the revocation 
is nevertheless apparent to the reader but undertakes to remedy the error on the first 
occasion that there are further amendments to this scheme. 
 
 

The Adults with Incapacity (Removal of Regenerative Tissue for 
Transplantation) (Form of Certificate) (Scotland) Regulations 2006, 
(SSI 2006/343) 

 
13. On 20th June 2006 the Committee requested an explanation of the following 
matters- 
 

(a) the Committee notes that the starting point of the period of one year for the 
certificate is not given and that, in the enabling power (section 18(2) of the 
Human Tissue (Scotland) Act 2006), the period is to start “from the date of the 
certificate”. The Committee considers that, to make sense of the statement in 
the certificate, these words should also be included on the form. The 
Committee asks the Executive for an explanation for this omission; and 
 
(b) the Committee also has doubts about the effect of the words “or until such 
earlier date as this certificate is revoked”. So far as it can see, the parent Act 
does not confer any power on Ministers to revoke a certificate. The 
Committee asks the Executive to identify which provision of the enabling Act 
confers power on Ministers to revoke a certificate. 

 
The Scottish Executive responds as follows:  
 
14. The Executive thanks the Committee for its letter.   
 
15. In relation to the first question, the Executive accepts that it may have been 
better drafting practice if the words “from the date of this certificate” had been 
included after the words “which does not exceed one year” on the certificate. 
However, it considers that the omission of these words is not fatal, given that the 
certificate requires to be both dated and to have the date of expiry inserted, the latter 
“being a date which does not exceed a year”. In that context, the inclusion of those 
words renders the ultimate date of the certificate sufficiently clear.  
 
16. In relation to the second question, the Executive has considered the 
Committee’s point and accepts that it is valid. 
 
17. In light of the Executive’s response, it is intended that the instrument be 
revoked and replaced by a new instrument which will take into account both points 
raised by the Committee above. It is the Executive’s intention to lay this instrument 
prior to Parliamentary recess, accompanied by a letter to the Presiding Officer, in 
order that the instrument may still come into force on 1 September 2006, in 
conjunction with the parent Act and the remaining secondary legislation made under 
that Act.  
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Instruments not laid before the Parliament 
 

The Avian Influenza and Influenza of Avian Origin in Mammals 
(Scotland) Order 2006, (SSI 2006/336) 

 
18. On 20 June 2006, the Subordinate Legislation Committee, having considered 
the above instrument, asked the Executive to explain the following-  
 

• the absence of a transposition note; 
 

• in article 27(6) (page 12), the use of the term “the disease” and 
whether this paragraph extends to all forms of avian influenza or only 
to the highly pathogenic strain referred to in article 26(4); 

 
• in article 28 (page 12), why paragraph (1) is stated to be subject to 

paragraph (3); 
 

• also in article 28, in the full out to paragraph (2)(b), whether the 
reference should be to article 61(2) rather than article 61(3); 

 
• in article 29 (page 13), why paragraph (1) is stated to be subject to 

paragraph (3). Also, whether in the full out to paragraph (2)(b) of that 
article the reference to “paragraphs 7 and 12 to 16 of Schedule 5” 
should be to paragraphs “12 and 16” as paragraphs 13, 14 and 15 of 
Schedule 5 do not appear to be relevant; and 

 
• in Schedule 6 (page 46) paragraph 10, whether the reference to 

paragraph 10 should be to paragraph 11.  
  
The Scottish Executive responds as follows:-  
  
19. The Executive welcomes the opportunity to provide clarification in relation to 
the matters raised in the Committee’s letter. 
 
20. It was recognised that a transposition note would be helpful to the Committee in 
relation to this instrument and the Avian Influenza (Slaughter and Vaccination) 
(Scotland) Regulations 2006, and a transposition note was therefore prepared. 
Unfortunately, due to an administrative error the note was not transmitted to the 
Committee with the Order. The Executive apologises for this omission and a copy of 
the transposition note is now enclosed. 
 
21. Article 27 forms part of Part 4 of the Order, which relates to “Measures on 
confirmation of highly pathogenic avian influenza at premises other than regulated 
places”. Article 27(6) sets a condition to be met when determining the size of the 
protection zones and surveillance zones established under article 26(4), which itself 
relates to the establishment of such zones on confirmation of highly pathogenic 
avian influenza. Therefore, the term “the disease” refers to highly pathogenic avian 
influenza. Nevertheless, the Executive notes the drafting point which the Committee 
raises and will consider amending to improve the drafting when the opportunity next 
arises. 
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22. On reviewing this provision, the Executive agrees that paragraph (1) should not 
be stated to be subject to paragraph (3). The Executive considers that the reference 
is unlikely to give rise to practical difficulty in the operation of the legislation, and will 
amend this provision when the opportunity next arises. 
 
23. Thank you for drawing this typographical error to our attention. The reference 
should be to article 61(2). We understand that this error can be corrected as part of 
the printing process. 
 
24. As in the case of article 28(1), the Executive agrees that paragraph (1) should 
not be stated to be subject to paragraph (3). Similarly, the reference should be 
paragraphs 12 and 16. The Executive considers that these references are unlikely to 
give rise to practical difficulty in the operation of the legislation, and will make 
suitable amendments when the opportunity next arises. 
 
25. This also appears to be a typographical error and we are grateful to the 
Committee for drawing it to our attention. The reference should be to paragraph 11. 
We understand that this error can be corrected as part of the printing process 
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SUBORDINATE LEGISLATION COMMITTEE 
 

22nd Meeting, 2006 (Session 2) 
 

Tuesday 27 June, 2006 
 
 

Procedures Committee Inquiry into Consolidation Bill procedure 
 
1. The Convener received a letter from the Convener of the Procedures 
Committee in connection with their inquiry into Consolidation Bill procedure. 
The Committee seeks the SLC’s views on proposed changes to Standing 
Orders which aim to assist Committees involved in scrutinising such bills. 
 
2. A copy of the Procedures Committee’s letter and attachments is 
attached in the Annex. 
 
Key issue 
 
3. The key issue for the Committee to consider relates to Rule 9.6.2 of the 
Standing Orders which requires the SLC to consider the provisions conferring 
power to make subordinate legislation in any bill (including consolidation bills) 
and report to the lead committee on those provisions. 
 

Rule 9.6.2 Where a Bill contains provisions conferring powers to make 
subordinate legislation, the SLC shall consider and report to the lead 
committee on those provisions. The SLC may also consider and report 
to the lead committee on any provision in such a Bill conferring other 
delegated powers.  

 
4. The question for the Committee is whether in relation to consolidation 
bills, this Standing Order should remain as it is so that the SLC would 
consider all relevant provisions; or whether this should be changed in respect 
of consolidation bills so that the SLC would only consider those provisions 
which are either new or altered. The Procedures Committee, and indeed the 
Executive, have both indicated that they favour the former. 
 
Procedures Committee’s consideration 
 
5. The following is an extract from the Procedures Committee paper 
PR/S2/06/9/6 which is attached – 
 

Evidence and arguments 

Both the Salmon Committee and Iain Jamieson questioned whether the 
SLC should be expected to consider all relevant provisions, or only 
those that are new (reflecting Law Commission recommendations) or 
altered (as part of the exercise of making a satisfactory consolidation). 
But neither reached a clear conclusion on the point, recognising that 
there were arguments on both sides. The Executive also recognised 
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the arguments on both sides, but recommended, on balance, leaving 
things as they are – mainly on the grounds that the SLC’s general 
expertise in this area could enable it to provide valuable scrutiny of 
provisions even where they are restated without alteration.  

Analysis and suggested conclusions 

It is suggested that the Rules in this respect are not altered, for the 
reasons given by the Executive. It needs to be borne in mind that many 
of the provisions conferring powers to make subordinate legislation in 
other Bills are entirely uncontroversial, and the SLC is quite 
accustomed to focusing its attention only on the few that raise special 
concerns. This would also avoid the need for a procedural mechanism 
to divide the relevant provisions in a consolidation bill into two 
categories (those for consideration by the SLC and those for 
consideration by the Consolidation Committee). 

SLC’s role in considering consolidation bills 
 
6. The Committee’s role in scrutinising consolidation bills is, as with other 
bills, twofold. Firstly, it is to satisfy itself that the consolidated delegated 
powers are properly drafted; and secondly, it is to consider the inserted 
delegated powers in terms of the suitability of delegation and satisfy itself that 
the parliamentary procedure is appropriate to each power.  
 
7. It is the responsibility of the Consolidation Committee to decide 
whether the delegated powers in the Bill are correctly consolidated and 
appropriate to a consolidation bill. 
 
Salmon Bill consolidation 
 
8. The only consolidation bill that has been considered to date by the SLC 
(and the Parliament) is the Salmon and Freshwater Fisheries (Consolidation) 
(Scotland) Bill (in January 2003). The Committee commented on a number of 
new powers to make subordinate legislation that were included to reflect 
recommendations made by the Scottish Law Commission; and also raised a 
number of points on existing powers as consolidated. 
 
Conclusion and recommendation 
 
9. Given its experience of the Salmon consolidation, where the 
Committee raised points not only on new or altered powers, but on existing 
powers, it is suggested that the role of the SLC to consider all delegated 
powers in consolidation bills should remain unaltered.  
 
10. Members’ views are invited. 
 
11. The Convener will respond to the Convener of the Procedures 
Committee on the basis of the decision made by the Committee.
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Procedures Committee 
 

Sylvia Jackson MSP 
Convener 
Subordinate Legislation Committee 
c/o Clerk to the Committee  
Room TG.01 
 
 

c/o Clerk to the Committee
Room TG.01

The Scottish Parliament
Edinburgh
EH99 1SP

Tel: 0131-348-5175
Type Talk Direct No. 18001 0131 348 5175

Fax: 0131-348-5088
andrew.mylne@scottish.parliament.uk

25 May 2006
 

 
 
 
 
Dear 
 
Inquiry into Consolidation Bill procedure 
 
You may be aware that the Procedures Committee is currently carrying out an 
inquiry into Consolidation Bill procedure, with a view to proposing changes to 
Standing Orders which might facilitate that procedure. This came about after 
the experience of the Salmon and Freshwater Fisheries (Consolidation) Bill 
Committee, the only Consolidation Bill considered by the Scottish Parliament 
to date. That Committee felt that there were issues which had arisen during 
the passage of the Bill which might be addressed to improve procedures for 
future committees. (The Subordinate Legislation Committee reported to the 
Salmon Committee at that time.) 
 
One of the issues under consideration relates to Rule 9.6.2, which requires 
the Subordinate Legislation Committee to consider the provisions conferring 
power to make subordinate legislation in any Bill. It has been questioned 
whether the Subordinate Legislation Committee should be expected to 
consider all relevant provisions, or only those that are new or altered. Fuller 
details of this issue are provided in paper PR/S2/06/9/6, paragraphs 21 – 23.  
 
At its meeting on 23 May, the Procedures Committee agreed to give the 
Subordinate Legislation Committee an opportunity to comment on proposed 
changes that might impact on its role and it is in this connection that I am now 
writing to you. If your Committee has views which it would like the Procedures 
Committee to consider, I would be grateful if you would respond by 30 June 
2006.  
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I enclose, by way of background information: a note by the former clerk to the 
Salmon Committee (PR/S2/06/3/4), written evidence by the former adviser to 
the Salmon Committee, Iain Jamieson (paper PR/S2/06/5/2), the most recent 
paper considered by the Procedures Committee (PR/S2/06/9/6), and a 
submission from the Scottish Executive. Both of the latter documents were 
considered by the Committee on 23 May. 

Yours sincerely, 
 
 
 
 
Donald Gorrie MSP 
Convener 
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PROCEDURES COMMITTEE 

Consolidation Bills inquiry 

Revised paper by Iain Jamieson 

Introduction 
 
1.1 This paper contains my comments upon the provisions of Rule 9.18 of 
the Standing Orders relating to Consolidation Bills and my suggestions for 
their amendment which the Procedures Committee may wish to consider. 
 
1.2 These comments are based primarily upon my experience of advising 
the Consolidation Committee in connection with the Salmon and Freshwater 
Fisheries (Consolidation) (Scotland) Act 2003 (“the Salmon Act”)1. In 
particular, they take account of the recommendations contained in the Stage 1 
Report of that Committee and the suggestions made in the Note to the 
Procedures Committee on Changes to Standing Orders relating to 
Consolidation Bills by the former Clerk to that Committee (“Note by the 
Clerk”). However, rather than repeating their remarks, I have tried simply to 
indicate where, and why, I think that the existing provisions of Rule 9.18 may 
be in need of amendment.  
 
Rule 9.18.1: Definition of a Consolidation Bill 
 
2.1 I have three comments upon the definition of a Consolidation Bill in 
Rule 9.18.1. 
 
2.2 Rule 9.18.1 provides - 
 

“A Consolidation Bill is a Bill the purpose of which is to restate the 
existing law, whether or not with amendments to give effect to 
recommendations of the Scottish Law Commission or of the Scottish 
Law Commission and the Law Commission jointly.” 
 

(a) Consolidation of enactments 
 
3.1 The reference to a Bill restating the law echoes the wording of section 
36(3)(a) of the Scotland Act 19982. However, the reference to “the existing 
law” may be too wide in the context of a Consolidation Bill because this would 
include both the statutory provisions and any common law relating to the 
subject in question. In practice, the purpose of a Consolidation Bill is to 
consolidate or bring together in one Bill all the existing statutory provisions 
relating to a subject which have been enacted over the years. In other words, 
it is concerned with the consolidation of enactments rather than restating all 
the law, including the common law, relating to that subject. The fact that the 
consolidation may take into account any case law which may have interpreted 

                                                 
1 2003 asp 15 
2 1998 Act c.46 
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those enactments does not detract from this point. If all the law (that is, both 
statutory and common law) relating to a particular subject was being restated 
in a Bill, it may be more usual to describe such a Bill as a Bill which codifies 
the existing law.  
 
3.2 In this connection, reference may be made to the long title of the 
Salmon Act which refers to 
 

“An Act of the Scottish Parliament to consolidate, with amendments 
recommended by the Scottish Law Commission, the enactments 
relating to salmon and freshwater fisheries in Scotland.” 

 
Reference may also be made to the long title of the Consolidation of 
Enactments (Procedure) Act 19493 which refers to 
 

“An Act to facilitate the preparation of Bills for the purpose of 
consolidating the enactments relating to any subject”. 

 
3.3  The Procedures Committee may, therefore, wish to consider 
whether, subject to the points mentioned below, the Standing Orders 
should be amended to define a Consolidation Bill as a Bill whose 
purpose is to consolidate the enactments relating to any subject rather 
than referring simply to “the existing law”. 
 
(b) Amendments recommended by the Scottish Law Commission 
 
4.1 The definition in Rule 9.18.1 defines a Consolidation Bill as being a Bill 
to restate the existing law (that is the enactments which are being 
consolidated) “whether or not with amendments to give effect to 
recommendations of the Scottish Law Commission or of the Scottish Law 
Commission and the Law Commission jointly”. However, this definition does 
not indicate what kind of amendments may be recommended by the Law 
Commissions in order for the Bill to be a Consolidation Bill. 
 
4.2 This definition reflects the practice at Westminster which permits the 
Joint Committee on Consolidation Bills to deal with "Bills to consolidate any 
enactments with amendments to give effect to recommendations made by one 
or both of the Law Commissions, together with any Report containing such 
recommendations"4.  
 
4.3 However, there is no statutory provision which permits the Law 
Commissions to make any such recommendations or which lays down any 
criteria upon which they may do so. The criteria upon which the Joint 
Committee on Consolidation Bills at Westminster permitted such 
recommendations to be made have varied but, in 1983, the Joint Committee 

                                                 
3 1949 c. 33. 
4 In 1967 both Houses of the Westminster Parliament passed a resolution to that effect – see the Stage 1 
Report on the Salmon Bill paragraph 20. 
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laid down that the test should be "Is the recommendation necessary for the 
purpose of producing a satisfactory consolidation?5 ".  
 

4.4 The Consolidation Committee on the Salmon Bill received evidence 
from the Chairman of the Scottish Law Commission (“the Commission”) that 
this was the test used by the Commission to determine whether to make any 
recommendations6. The Committee considered that this was an appropriate 
test to apply in determining whether to approve those recommendations. In 
particular, it stated7 
 

“The Committee believes that the yardstick used by the Commission is 
an appropriate one. It is less restrictive than approving amendments 
merely for the purpose of correcting errors or removing anomalies, but 
does not permit amendments to be made which are minor but merely 
desirable. Adopting the approach of approving amendments which are 
‘necessary to produce a satisfactory consolidation’ is consistent both 
with the approach of the Commission, and that of the Westminster 
Parliament. In this report, the Committee is therefore effectively reporting 
on whether the law should be restated with only such amendments 
recommended by the Commission, and which, in the view of the 
Committee, are necessary to produce a satisfactory consolidation”.  

4.5 For the reasons mentioned by the Consolidation Committee on the 
Salmon Bill, it is suggested that the appropriate test to be used for approving 
recommendations of the Law Commissions should be whether the 
recommendation is necessary for the purpose of producing a satisfactory 
consolidation.  
 
4.6 It may be appropriate at Westminster for that test to be left to the 
determination of the Joint Committee on Consolidation Bills. However, in the 
case of the Scottish Parliament, where a Consolidation Committee is 
appointed ad hoc to deal with a particular Consolidation Bill, it is suggested 
that it would be more appropriate if this test was embodied in the Standing 
Orders.  
 
4.7 There may be different views as to where it would be appropriate to 
embody such a test in the Standing Orders – should it be contained in the 
definition of a Consolidation Bill or in what the Consolidation Committee may 
do at Stage 1? However, it is suggested that the test should apply generally 
and not simply for the purposes of what the Consolidation Committee may do 
at Stage 1 – as to which, see below. Accordingly, it is suggested that the test 
should be contained in the definition. It may also be referred to at other places 
in the Standing Orders. 
 
4.8 The Procedures Committee may, therefore, wish to consider 
whether, subject to the point mentioned below, the Standing Orders 
                                                 
5 Sixth Report, HL 155-1, HC 345-1 
6 Stage 1 Report on the Salmon Bill paragraph 23. 
7 Stage 1 Report on the Salmon Bill paragraph 26. 
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should be amended to define a Consolidation Bill as a Bill whose 
purpose is to consolidate the enactments relating to any subject, 
subject to any recommendations of the Commission or the Law 
Commissions which are necessary to produce a satisfactory 
consolidation. 
 
(c) Whether other amendments should be allowed. 
 
5.1 The definition in Rule 9.18.1 envisages that the only amendments 

which can  
be made to a Consolidation Bill are amendments which are intended to give 
effect to any recommendations made by the Commission. It is suggested that 
this may be too narrow for the following reasons. 
 
5.2 Any Consolidation Bill is likely to involve what might be called “minor 
drafting amendments” either to the structure or to the wording of the 
enactments being consolidated which are necessary in order to produce a 
satisfactory consolidation but which do not alter their substantive legal effect. 
 
5.3  In the case where a Consolidation Bill is prepared by the Commission, 
these “minor drafting amendments” would all fall within the scope of the 
recommendations which the Commission would be able to make. However, 
some of them may be thought to be too trivial or to be essentially of such a 
drafting nature as to be inappropriate to be the subject of a formal 
recommendation8.Strictly, however, the definition of a Consolidation Bill in 
Rule 9.18.1 would mean that all these “minor drafting amendments” would 
require to form the subject of a recommendation from the Commission. 
 
5.4 Furthermore, the definition would preclude these “minor drafting 
amendments” being made by anyone except upon a recommendation of the 
Commission. It would, therefore, preclude the Executive or the Consolidation 
Committee from suggesting any such amendments. It would also in effect 
prevent a Consolidation Bill being introduced which was not prepared by the 
Commission because in practice the Commission have only made such 
recommendations when they are responsible for preparing the Consolidation 
Bill. It would be unfortunate if the accidental consequence of the Standing 
Orders was to confer upon the Commission the monopoly of preparing 
Consolidation Bills or recommending these “minor drafting amendments”. 
Consolidation Bills might, for example, be prepared by the Executive or even 
by NEBU on behalf of a subject committee or a member.  
 
5.5 The Procedures Committee may, therefore, wish to consider 
whether the Standing Orders should be amended to define a 

                                                 
8 In the Salmon Act, it is noticeable that certain amendments were made to the existing statutory 
provisions which were explained in a note by the draftsman but which did not form the subject of a 
recommendation by the Commission - see the note by the draftsman dated 17 December 2002 which is 
appended as Annex C to the Stage 1 Report on the Salmon Bill. 
 



SL/S2/06/22/4 - ANNEX 
 

PR/S2/06/4/2A 

 9

Consolidation Bill as a Bill whose purpose is to consolidate the 
enactments relating to any subject, subject to  
 

• any minor drafting amendments, or  
 

• amendments which are intended to give effect to 
recommendations of the Commission or of the Commission 
and the Law Commission jointly, 

 
which are necessary to produce a satisfactory consolidation.  

5.6 This suggestion is also intended to remedy the deficiency, which was 
mentioned both by the Consolidation Committee in its Stage 1 Report upon 
the Salmon Bill9 and in the Note by the Clerk10, that the Standing Orders do 
not at present have any procedure similar to that enjoyed at Westminster for 
approving “corrections and minor improvements” which are not recommended 
by the Law Commissions. At Westminster, there is a procedure under the 
Consolidation of Enactments (Procedure) Act 1949 for making “corrections 
and minor improvements” to the enactments that are being consolidated “in 
order to facilitate the consolidation of those enactments”11. This procedure 
involves the “corrections and minor improvements” being approved by the 
Joint Committee on Consolidation etc Bills with the concurrence of the Lord 
Chancellor and the Speaker. Once approved, they are then deemed to have 
become part of the law which is being consolidated, but only for the purpose 
of the parliamentary proceedings12. The expression “corrections and minor 
improvements” are defined in that Act13 as meaning 

 
“amendments of which the effect is confined to resolving ambiguities, 
removing doubts, bringing obsolete provisions into conformity with 
modern practice, or removing unnecessary provisions or anomalies 
which are not of substantial importance, and amendments designed to 
facilitate improvement in the form or manner in which the law is stated 
and includes any transitional provisions which may be necessary in 
consequences of such amendments”. 

5.7 It will be observed that this definition is more restrictive than the 
amendments which may be recommended by the Law Commissions. It is 
suggested that what has been referred to above as “minor drafting 
amendments” might be defined in a similar way as “corrections and minor 
improvements” and that they should be able to be incorporated in a 
Consolidation Bill provided they are considered to meet the test of being 
necessary to produce a satisfactory consolidation. It is not thought that it 
would be necessary to devise a similar procedure as under the 1949 Act for 
having those amendments approved by the Lord Advocate and the Presiding 

                                                 
9 Stage 1 Report on the Salmon Bill paragraphs 11-16. 
10 Note by the Clerk paragraphs 19-13 
11 1949 Act section 1. 
12 1919 Act, section 2 
13 Section 2 
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Officer. It is suggested that it would be sufficient if these amendments were 
considered to satisfy that test by the Consolidation Committee and its 
recommendation was approved by the Parliament. 
 
5.8 The Procedures Committee may, therefore, wish to consider 
whether the Standing Orders should be amended to define “minor 
drafting amendments” in a similar way as “corrections and minor 
improvements” in the 1949 Act and to provide that they should be able 
to be incorporated in a Consolidation Bill provided they are considered 
to meet the test of being necessary to produce a satisfactory 
consolidation. 
 
Rule 9.18.2: Accompanying documents 
 
6.1 It is suggested that the requirement in Rule 9.18.2 that a Consolidation 
Bill should be accompanied by tables of derivations and destinations is too 
limited. 
 
6.2 It is suggested that it would be useful both to the Parliament when 
considering the Bill and to the public generally if the Consolidation Bill was 
also required to be accompanied by a Memorandum which sets out and 
explains  
 

• why the consolidation is thought to be desirable; 
 

• the scope of the consolidation, that is what enactments are being 
consolidated, whether they are all the relevant enactments upon the 
subject in question and, if not, why not; 

 
• what amendments are proposed to be made to the enactments which 

are being consolidated, that is whether they are minor drafting 
amendments or amendments intended to give effect to the 
recommendations of the Commission; and 

 
• why it is thought that these amendments are necessary in order to 

facilitate the consolidation. 
 
6.3 These are similar to the matters which it is suggested below ought to 
be considered by the Consolidation Committee. It is therefore suggested that 
it would, in particular, be helpful to the Consolidation Committee if the 
promoters of the Bill could seek to justify those matters in the first instance.  
 
6.4 The Procedures Committee may, therefore, wish to consider 
whether the Standing Orders should be amended to require a 
Consolidation Bill to be accompanied by such a Memorandum as is 
mentioned in paragraph 6.2 above. 
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Rule 9.18.5: The role of a Consolidation Committee at Stage 1 
 
7.1 Rule 9.18.5 provides that, at Stage 1, a Consolidation Committee is 
required to consider and report to the Parliament on the question of whether 
the law which is restated in the Bill should be restated. 
 
7.2 In its Report upon the Salmon Bill at Stage 1, the Consolidation 
Committee explained that, in considering this overall question, it asked itself 
six particular questions- 
 

• whether it was desirable, in principle, that the law relating to salmon 
and freshwater fisheries in Scotland should be restated; 

 
• whether the Bill consolidated all, and only, the relevant enactments14;  
 
• whether the Bill correctly restated that law or changed it only to the 

extent of giving effect to the Commission’s recommendations; 
 

• whether the recommendations of the Commission should be 
approved15;  

 
• whether the recommendations of the Commission were clearly and 

appropriately given effect in the Bill; and 
 
• whether the Bill consolidated the law clearly, coherently and 

consistently. 
 
7.3 The Report outlined all the concerns raised by the Committee with the 
Executive during its detailed Stage 1 consideration of the Bill and indicated 
where the Executive had undertaken to bring forward amendments at Stage 2 
to meet those concerns. Where the Executive had not given any such 
undertaking, the Committee recommended that the Executive should bring 
forward appropriate amendments at Stage 2 to meet those concerns. The 
Committee concluded by recommending that the law which was restated in 
the Bill should be restated but subject to those specific recommendations16.  
7.4 It is appreciated that what the Consolidation Committee did in the case 
of the Salmon Bill would appear to involve a far more detailed consideration of 
the Bill at Stage 1 than may be usual in the case of other Bills where the lead 

                                                 
14 The Committee considered whether the Bill should be extended to apply to the Rivers Tweed and 
Esk and to fishing for salmon at sea – see Stage 1 Report paragraphs 41-47 
15 In the case of the Salmon Bill, the Commission made 29 recommendations, some of which included 
various parts. The Committee accepted that 25 of these recommendations, and parts of 2 other 
recommendations, could be regarded as being necessary to produce a satisfactory consolidation. The 
Committee therefore agreed that those recommendations should be approved. The Committee 
considered that the 2 remaining recommendations, and the parts of 2 other recommendations, did not 
meet the necessity test. The Committee therefore rejected those recommendation – see Stage 1 Report 
paragraphs 48-51. 
16 After the Report was approved by the Parliament, the Executive brought forward amendments at 
Stage 2 to meet their undertakings and the recommendations contained in the Report. 
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committee considers and reports upon “the general principles of the Bill”17. It 
is arguable that Rule 9.18.5 only intended that the Committee should consider 
and report upon the general principle of “whether the law which is restated in 
the Bill should be restated”. Such a view would, in effect, confine the 
Committee’s consideration at Stage 1 to the first two questions specified in 
paragraph 7.2 above, without requiring the Committee to consider the other 
detailed questions, such as whether the Bill does in fact properly restate the 
law, whether the recommendations made by the Commission should be 
approved, whether the Bill properly gives effect to those recommendations 
and whether the Bill properly consolidated the law, subject to such 
amendments, clearly, coherently and consistently. However, the Committee 
took the view in the case of the Salmon Bill that these detailed questions were 
implicitly part of the general question which they were required to consider, 
namely “whether the law which is restated in the Bill should be restated”18.  
 
7.5 It is clear that these detailed questions require to be considered at 
some stage during the consideration of a Consolidation Bill. It is submitted 
that it is sensible and practicable for them to be considered at Stage 1 so that 
the Committee can report upon them to the Parliament and seek the 
Parliament’s approval to what is recommended. If the Procedures Committee 
agree with this approach, it is suggested that, although these detailed 
questions may be implicitly authorised by Rule 9.18.5, it would be preferable if 
that Rule expressly envisaged that a Consolidation Committee should 
consider and report upon those matters19.  
 
7.6 In particular, it is suggested that the Consolidation Committee should 
be required to report upon whether the Bill should be amended to give effect 
to any of the concerns of the Committee. In this connection, it is suggested- 
 

• that it might be more appropriate to express this matter in this way 
rather than, as the Consolidation Committee did in the Salmon case, 
recommend that the Executive bring forward amendments at Stage 2 to 
meet those concerns. This would leave it open as to who should bring 
forward those amendments and avoids any difficulties which might 
arise if the Executive do not bring forward the recommended 
amendments20; 

 
• that the amendments which the Committee may recommend should be 

made should be restricted to the kind of amendments which would be 
admissible at Stage 2 – see paragraphs 10.1 to 10.5 below. In 
particular, this would mean that the Committee would not be able to 

                                                 
17 S.O. Rule 9.6.1 
18 Stage 1 Report on the Salmon Bill paragraph 10 
19 This issue was also drawn to the attention of the Procedures Committee in paragraphs 4 -9 of the 
Note by the Clerk. 
20 In the case of the Samon Bill, these difficulties were avoided because the Executive did in fact agree 
to bring forward all the amendments which were recommended by the Committee, even although they 
had not undertaken to do so at Stage 1. 
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recommend any amendments if they would cause the Bill to cease to 
be a Consolidation Bill; and 

 
• that the Committee should recommend that the Bill should be approved 

subject to the amendments recommended by the Committee and to 
any other amendments which may be made at Stages 2 and 3. If the 
Committee recommended that the Bill should be approved subject only 
to the amendments recommended by the Committee, this might be 
thought to preclude any other amendments being made at Stage 2 or 
3.  

 
7.7 The Procedures Committee may, therefore, wish to consider 
whether the Standing Orders should be amended to provide that, at 
Stage 1, the Consolidation Committee should consider and report to the 
Parliament upon the following questions - 
 

• whether it is desirable, in principle, that the enactments relating to 
the subject in question should be consolidated in the Bill. This 
refers to the consolidation of enactments rather than to the law 
being restated for the reasons mentioned above in connection 
with the definition of a Consolidation Bill21; 

 
• whether the scope of the consolidation is approved, that is 

whether the enactments which are proposed to be consolidated in 
the Bill are all the relevant enactments relating to the subject in 
question and whether there are any which ought to be included or 
ought not to be consolidated; 

 
• whether the Bill correctly restates the enactments being 

consolidated, subject only to amendments which are minor 
drafting amendments or amendments to give effect to the 
recommendations of the Commission or of the Commissions and 
whether those amendments are considered, or are “approved”, to 
be necessary in order to produce a satisfactory consolidation22; 

 
• whether the Bill restates the enactments being consolidated, 

subject to those “approved” amendments clearly, coherently and 
consistently;  

 
• whether the Bill should be amended at Stage 2 in order to meet 

the concerns of the Committee arising out of their consideration 
of the above matters provided the amendments are of a kind 
which would be admissible at Stage 2; and, finally, 

 

                                                 
21 See paragraphs 3.1-3.3 above. 
22 See paragraphs 4.1-5.7 above. 
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• whether the Bill should be approved subject to any amendments 
recommended by the Committee and to any other amendments 
which may be made at Stage 2 or 3. 

 
Rule 9.6.2: Referral to the Subordinate Legislation Committee 
 
8.1 Rule 9.6.2 requires any Bill containing provisions conferring powers to 
make subordinate legislation to be referred to the Subordinate legislation 
Committee (SLC) which shall consider and report upon those provisions to the 
lead committee. This rule applies in the case of Consolidation Bills by virtue of 
Rule 9.1.1 subject to any special provision relating to Consolidation Bills. 
 
8.2 However, where a Consolidation Bill merely consolidates an existing 
power to make subordinate legislation, it is strictly unnecessary for the SLC to 
be required to consider and report upon it.  
 
8.3 There may be a question as to whether or not the Consolidation Bill 
merely consolidates an existing power. It is suggested that this should be for 
the Consolidation Committee to consider but, if they find that the Bill does not 
merely consolidate an existing power, they should be required to refer it to the 
SLC to consider the power. This will apply in particular to any new power to 
make subordinate legislation or to any alterations to an existing power which 
may be recommended by the Commission. 
 
8.4 The view may be taken, however, that it may be unnecessary and 
confusing to seek to qualify the general rule in Rule 9.6.2 in these specific 
ways and that it should be left to the good sense of the SLC to appreciate that 
it is dealing with a Consolidation Bill when it is considering any power to make 
subordinate legislation in the Bill. 
 
8.5 The Procedures Committee may, therefore, wish to consider 
whether the Standing Orders should be amended to qualify general rule 
in Rule 9.6.2 in specific ways mentioned in paragraphs 8.2 and 8.3 
above.  
 
Rule 9.18.5: The Role of the Parliament at Stage 1  
 
9.1  Rule 9.18.5 provides that, after the Consolidation Committee has 
reported, the Parliament then decides whether the law which is restated in the 
Bill should be restated. This question is decided without debate. If the 
Parliament agrees to the motion, the Bill proceeds to Stage 2. If the motion is 
not agreed to, the Bill falls. 
 
9.2 If the role of the Consolidation Committee at Stage 1 is amended as 
suggested in paragraph 7.7 above, it would follow that, as a consequence, the 
role of the Parliament ought also to be amended. It is suggested that, at Stage 
1, the Parliament should be asked to consider whether, in the light of the 
report of the Consolidation Committee, the Bill should be approved, subject to 
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any amendments recommended by the Committee and to any other 
amendments which may be made at Stage 2 or 3. 
 
9.3 The Consolidation Committee on the Salmon Bill also expressed some 
reservation about the lack of any provision for a Stage 1 debate, particularly 
as there may be issues as to whether the amendments made to the 
enactments being consolidated met the necessity test of being “necessary in 
order to produce a satisfactory consolidation”23. It is suggested that a debate 
should be allowed on the question whether the Bill should be approved but 
there may be no need for any debate where (a) no amendments are being 
made in the Bill to the enactments being consolidated and (b) no amendments 
are recommended by the Committee. 
 
9.4 The Procedures Committee may, therefore, wish to consider 
whether the Standing Orders should be amended to provide that, at 
Stage 1, 
 

• the Parliament should be asked to consider whether, in the 
light of the report of the Consolidation Committee, the Bill 
should be approved, subject to any amendments 
recommended by the Committee and to any other 
amendments which may be made at Stage 2 or 3; and 

 
• a debate should be allowed upon this question except in the 

case where (a) no amendments are being made in the Bill to 
the enactments being consolidated and (b) no amendments 
are recommended by the Committee. 

 
Rule 9.18.6: Amendments at Stage 2 
 
10.1 Rule 9.18.6 provides that amendments may be made to a 
Consolidation Bill at Stage 2 subject to the usual rules about admissibility of 
amendments in Rule 9.10.5 but amendments are not admissible if they would 
cause the Bill to cease to be a Consolidation Bill.  
 
10.2  Rule 9.10.5(b) provides that an amendment is not admissible if “it is not 
relevant to the Bill”. It is suggested that this rule should continue to apply even 
although it may conceivably cause a possible problem. The Committee may 
take the view that the scope of the Consolidation Bill should be extended to 
include certain enactments which are not being consolidated – for example, in 
the case of the Salmon Bill that it should include the enactments relating to 
fishing for salmon in the sea or coastal districts. However, if the role of the 
Committee at Stage 1 is amended as suggested in paragraph 7.7 above, the 
Committee can only recommend that amendments be made if they would be 
admissible at Stage 2. A question may arise whether it would be admissible 
for amendments to be made which would consolidate those other enactments 
because the view may be taken that they may not be “relevant to the Bill” 

                                                 
23 See the Note from the Clerk paragraph 26. 
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because the Bill, as introduced, was concerned only with fishing for salmon in 
freshwater. If the Committee were advised that this would be the case, they 
would have the choice of recommending in their Stage 1 Report that the Bill 
should be approved even although it did not consolidate those other 
enactments or that the Bill should not be approved, leaving it open for the 
Executive or other promoter to bring forward a new Bill which included those 
other enactments. In either event, it is suggested that this does mean that 
there is any case for providing that Rule 9.10.5(b) should not apply to 
Consolidation Bills.  
 
10.3 Rule 9.10.5(c) provides that an amendment is not admissible if it is 
“inconsistent with the general principles of the Bill as agreed by the 
Parliament”. It is doubtful whether, or how, this provision can apply in the case 
of a Consolidation Bill because the Parliament does not agree the general 
principles of such a Bill at Stage 1. It is, however, suggested that it would be 
preferable if any doubt was removed by expressly providing that this provision 
does not apply to Consolidation Bills. 
 
10.4 It is not thought that the specific rule that amendments are not 
admissible if they would cause the Bill to cease to be a Consolidation Bill 
would cause any difficulty if such a Bill is defined as suggested in paragraph 
5.5 above. In particular, it is thought that, with such a definition, this rule would 
not preclude amendments being made which are intended 
 

• to restate the enactments being consolidated more correctly; 
 

• to give proper effect to the “approved” recommendations of the 
Commission; 

 
• to delete amendments which give effect to minor drafting amendments 

or recommendations of the Commission which the Committee do not 
approve as being necessary in order to produce a satisfactory 
consolidation; 

 
• to make other minor drafting amendments which are considered to be 

necessary in order to produce a satisfactory consolidation, 
 
irrespective of whether or not they were recommended in the Stage 1 Report. 
 
10.5 The Procedures Committee may, therefore, wish to consider 
whether the Standing Orders should be amended to provide in Rule 
9.18.6 that Rule 9.10.5(c) does not apply to Consolidation Bills. 
 
Rule 9.18.7: Amendments at Stage 3 
 
11.1 Rule 9.18.7 provides that amendments may be made to a 
Consolidation Bill at Stage 3 subject to the usual rules about admissibility of 
amendments in Rule 9.10.5 but amendments are not admissible “unless they 
are necessary to ensure that the Bill, if passed, is an accurate restatement of 
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the law or are necessary to give effect to any recommendations” of the 
Commission or Law Commissions. 
 
11.2 The same issue arises in connection with Rule 9.10.5(c) as is 
mentioned in paragraph 10.3 above. 
 
11.3 In addition, it is not clear why there should be a difference in wording in 
the specific rule as to what amendments are inadmissible as between Stages 
2 and 3. The wording for Stage 3 would appear to preclude amendments 
which are intended  
 

• to delete amendments which give effect to recommendations of the 
Commission which are not considered to be necessary in order to 
produce a satisfactory consolidation; or 

 
• to make other minor drafting amendments which are considered to be 

necessary in order to produce a satisfactory consolidation 
 
It is suggested that the rule which applies at Stage 2 should also apply at 
Stage 3.  
 
11.4 The Procedures Committee may, therefore, wish to consider 
whether the Standing Orders should be amended to provide in Rule 
9.18.7  
 

• that Rule 9.10.5(c) does not apply to Consolidation Bills and 
 

• that amendments are not admissible if they would cause the Bill 
to cease to be a Consolidation Bill 

 
Rule 9.18.7: Role of the Parliament at Stage 3 
 
12.1 Rule 9.18.7 provides that at Stage 3 the Parliament shall , without any 
debate on that question, decide whether the Bill be passed. 
 
12.2 It may be thought that, as in the case at Stage 1, there may be 
circumstances where it may be desirable to have a limited debate, such as 
where amendments may have been made to the Bill at Stage 2 which are in 
addition to those recommended by the Committee in its Stage 1 Report and 
approved by the Parliament at Stage 1. The debate should be. 
 
12.3 It is suggested that it may be unnecessary to have a debate where the 
amendments are simply minor drafting amendments which are considered to 
be necessary in order to produce a satisfactory consolidation. There may, 
however, be matters of more substance, such as where amendments have 
been made to delete provisions which give effect to recommendations of the 
Commission which are not considered to be necessary in order to produce a 
satisfactory consolidation. In this case, it may be thought that it may be 
desirable to allow a debate on whether the Bill be passed. On the other hand, 



SL/S2/06/22/4 - ANNEX 
 

PR/S2/06/4/2A 

 18

there are other ways in which the Parliament could have a debate on those 
amendments, such as by putting down other amendments. 
 
12.4  The Procedures Committee may, therefore, wish to consider 
whether the provisions of Rule 9.18.7 should be amended to provide 
that, at Stage 3, a debate should be allowed in certain circumstances 
upon the question whether the Bill be passed. 
 
Rules 9.19 and 9.20 
 
13.1 Rules 9.19.2 and 9.20.2 apply Rule 9.18 subject to such modifications 
as may be appropriate. Consideration will require to be given whether these 
rules continue to be appropriate of Rule 9.18 is amended as suggested 
above. 
 
 
 
 
Iain Jamieson 
14 February 2006 
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PROCEDURES COMMITTEE 
 

Consolidation Bills 
 
Background 
 
1. The Salmon and Freshwater Fisheries (Consolidation) (Scotland) Bill 
was introduced to the Scottish Parliament in 2002, and was the first 
Consolidation Bill to be considered by the Parliament. The note outlines the 
procedural issues encountered by the Salmon and Freshwater Fisheries 
Consolidation (Scotland) Bill Committee (‘the Committee’) during 
parliamentary scrutiny of the Bill, and suggests a number of amendments to 
Standing Orders as a result of this experience.  
 
2. Standing Orders (Rule 9.18), define a Consolidation Bill as ‘a Bill the 
purpose of which is to restate the existing law, whether or not with 
amendments to give effect to recommendations of the Scottish Law 
Commission…’.  
 
3. In the case of the Salmon and Freshwater Fisheries (Consolidation) 
(Scotland) Bill, the Bill set out to re-state the existing law and to implement the 
recommendations of the Scottish Law Commission (‘the Commission’) in 
respect of the consolidation of these enactments. In all, the Bill repealed 8 
enactments, and one other enactment insofar as it applied to Scotland, and 
made consequential amendments to several other enactments, dating as far 
back as 1607. It also implemented 29 recommendations from the Commission 
for the reform of the law. 
 
What should a Consolidation Committee consider at Stage 1?  
 
4. Rule 9.18.5 provides that, at Stage 1, a Consolidation Committee is to 
consider and report to the Parliament on the question of whether the law 
which is restated in the Bill should be restated.  
 
5. The Committee considered its approach to the Bill at its first meeting. 
At this meeting the Committee agreed that in considering whether the law 
restated in the Bill should be restated, it would consider: 
 

• whether it was desirable, in principle, that the law relating to salmon 
and freshwater fisheries in Scotland should be restated; 

 
• whether the Bill consolidated all, and only, the relevant enactments;  

 
• whether the Bill correctly restated that law or changed it only to the 

extent of giving effect to the Commission’s recommendations; 
 

• whether the recommendations of the Commission should be approved;  
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• whether the recommendations of the Commission were clearly and 
appropriately given effect in the Bill; and 

 
• whether the Bill consolidated the law clearly, coherently and 

consistently. 
 

6. Although this approach is entirely consistent with Standing Orders as 
currently drafted, Rule 9.18 does not provide a great deal of guidance to 
Consolidation Committees on the matters they should take into account when 
reporting to the Parliament. The Committee therefore drew the attention of the 
Procedures Committee to its approach as set out above, and recommended 
that the Procedures Committee consider whether the existing procedures 
should be updated to reflect the experience of the Committee.  
 
7. In particular, the Committee noted that the law which was restated in 
the Bill incorporated the recommendations of the Commission, and the 
Committee was therefore also required (at least implicitly) to report on these 
recommendations. The Committee therefore believed that the Procedures 
Committee should consider whether standing orders should be amended to 
make the requirement to report on the recommendations of the Commission 
more explicit.  
 
8. Having considered the criteria outlined above in paragraph 5 the 
Committee recommended that the law which was restated in the Salmon and 
Freshwater Fisheries Consolidation (Scotland) Bill should be restated. 
However, this recommendation was made subject to a number of detailed 
recommendations on the content of the Bill. During detailed Stage 1 
consideration of the Bill the Executive undertook to bring forward a number of 
amendments to the Bill to meet concerns raised by the Committee. In its 
Report, the Committee outlined all the concerns raised by the Committee 
during its detailed Stage 1 consideration of the Bill. In those cases where the 
Executive had undertaken to bring forward amendments at Stage 2 to meet 
those concerns, the Committee welcomed that fact. In other cases, where the 
Executive had not given any such undertaking, the Committee recommended 
that the Executive should bring forward appropriate amendments to meet 
those concerns.  
 
9. The Committee concluded its Report by recommending that the law 
which was restated in the Bill should be restated but subject to those specific 
recommendations. In this case, the Executive brought forward amendments at 
Stage 2 in response to the recommendations outlined in the report. The 
Procedures Committee may also wish to express a view on whether 
Consolidation Committees should be invited to make recommendations on 
what (if any) amendments should be brought forward at Stage 2 in order to 
satisfy the concerns of a Consolidation Committee.  
 
10. The Procedures Committee may wish to consider whether 
Standing Orders should be amended to provide more guidance to 
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Consolidation Committees on the matters that they should take into 
account in conducting Stage 1 scrutiny of a Consolidation Bill.  
 
Amendments to existing law proposed by Scottish Law Commission 

11. There are, as yet, no criteria laid down by the Parliament, whether in the 
Standing Orders or otherwise, for a Consolidation Committee to use in 
determining whether to approve the recommendations made by the 
Commission for amendments to the current law. In coming to a view on these 
recommendations the Committee considered current practice at Westminster, 
as well as seeking written and oral evidence from the Commission on this 
point. 

12. The convention of making such recommendations was agreed with the 
UK Parliament shortly after the establishment of the Law Commission and the 
Scottish Law Commission. In 1967 both Houses of Parliament passed a 
resolution allowing the Joint Committee on Consolidation etc Bills to deal with 
"Bills to consolidate any enactments with amendments to give effect to 
recommendations made by one or both of the Law Commissions, together 
with any Report containing such recommendations". The practice was thus 
established of allowing the Law Commissions to make recommendations 
indicating that changes in the law were necessary, leaving it to the draftsman 
to give effect to those recommendations.  

13. In 1983, the Joint Committee on Consolidation etc Bills at Westminster 
agreed that the test for assessing such recommendations should be "Is the 
recommendation necessary for the purpose of producing a satisfactory 
consolidation?” The Chair of the Commission, Lord Eassie, confirmed in 
evidence to the Committee that this is the yardstick used in determining 
recommendations for amendment of the law in Consolidation Bills. In the view 
of the Commission this is a flexible test that allows greater scope for 
amendment in some Consolidation Bills than in others. It requires a value 
judgement to be made in each case as to what will be a "satisfactory" 
consolidation. In the Commission's view, this involves consideration of what 
amendments are required to make the consolidation both workable and 
coherent and to provide a suitable legislative base for future reform. 

14. The Committee considered this matter carefully. In determining the 
yardstick to be applied in relation to Commission recommendations, the 
Committee was conscious that, due to their special nature, Consolidation Bills 
attract a lower level of parliamentary scrutiny. (As explained later in this note 
there are no debates at Stage 1 or Stage 3 of a Consolidation Bill under Rule 
9.18). For this reason, the Committee took the view that a Consolidation Bill 
should not be used to implement any change in Executive policy. In the view 
of the Committee such policy matters are better included in other substantive 
enactments, which are subject to fuller parliamentary scrutiny.  

15. The Committee agreed that the yardstick used by the Commission was 
an appropriate one. It is less restrictive than approving amendments merely 
for the purpose of correcting errors or removing anomalies, but does not 
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permit amendments to be made which are minor but merely desirable. 
Adopting the approach of approving amendments which are ‘necessary to 
produce a satisfactory consolidation’ is consistent both with the approach of 
the Commission, and that of the Westminster Parliament.  

16. The Committee also noted that the term ‘satisfactory’ often involves 
questions of degree, and that there is room for the Commission and a 
Consolidation Committee to come to differing views about whether a particular 
recommendation is necessary to produce a satisfactory consolidation. 

17. The Consolidation Committee therefore effectively reported on whether 
the law should be restated with only such amendments recommended by the 
Commission, and which, in the view of the Committee, were necessary to 
produce a satisfactory consolidation. 

18. The Procedures Committee is invited to consider the approach taken by 
the Consolidation Committee and to consider whether any changes are 
required to Standing Orders to reflect this approach.  

Corrections and minor amendments proposed by Scottish Law Commission 

19. In determining its approach at Stage 1, the Committee considered 
whether there were any Westminster Parliamentary practices which were of 
relevance to Scottish Consolidation Bills. At Westminster there is a procedure 
under the Consolidation of Enactments (Procedure) Act 1949 for making 
“corrections and minor improvements” to the enactments that are being 
consolidated “in order to facilitate the consolidation of those enactments”. This 
procedure involves the “corrections and minor improvements” being approved 
by the Joint Committee on Consolidation etc Bills with the concurrence of the 
Lord Chancellor and the Speaker. Once approved, they are then deemed to 
have become part of the law which is being consolidated, but only for the 
purpose of the parliamentary proceedings. 

20. The 1949 Act defines “corrections and minor amendments” to mean 
“amendments of which the effect is confined to resolving ambiguities, 
removing doubts, bringing obsolete provisions into conformity with modern 
practice, or removing unnecessary provisions or anomalies which are not of 
substantial importance, and amendments designed to facilitate improvement 
in the form or manner in which the law is stated and includes any transitional 
provisions which may be necessary in consequences of such amendments”. 

21. The amendments which can be approved by the Joint Committee under 
the 1949 Act are therefore of a very limited nature. There is no such 
procedure in the Scottish Parliament. Accordingly, the only amendments that 
can be made to the enactments that are being consolidated in a Consolidation 
Bill are amendments which are intended to give effect to any 
recommendations made by the Commission.  

22. The Committee noted that, in practice, all of these types of corrections 
and minor improvements will fall within the scope of the recommendations 
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able to be made by the Commission. However, the Commission may not 
always make such recommendations (eg recommendations that the law be 
expressed in a more coherent form or structure) as a matter of course. Given 
the definition of a Consolidation Bill in the Standing Orders, it is currently only 
the SLC which can recommend such “corrections and minor improvements”, 
which precludes the Executive or the Committee from suggesting any. The 
Committee therefore drew the attention of the Procedures Committee to the 
lack of any procedure in this Parliament to include minor corrections and 
improvements in Consolidation Bills.  

23. The Procedures Committee is invited to consider whether such a 
procedure might be necessary or desirable in the future to make “corrections 
and minor improvements” which are not recommended by the Commission. In 
the event that the Procedures Committee agrees that such a procedure 
should be developed, it should be noted that this would also require 
reconsideration of the definition of a consolidation Bill which is contained in 
Rule 9.18.  

Referral to the Subordinate Legislation Committee 
 
24. In addition to consideration by the Consolidation Committee, Standing 
Orders also required the Bill to be referred to the Subordinate Legislation 
Committee (SLC) in respect of the provisions dealing with subordinate 
legislation making powers. In most cases the nature of the subordinate 
legislation making provisions will not be altered by a Consolidation Bill, but will 
simply be restated. It is arguable that a Consolidation Committee may be 
better placed to examine these provisions, in determining whether the law 
which is restated by the Bill should be restated. In some cases new 
subordinate legislation powers may be created by the Bill in order to give 
effect to the recommendations of the Commission. Such new powers would 
clearly benefit from scrutiny by the SLC. The Procedures Committee may 
wish to consider amending Standing Orders to provide for the SLC to 
examine only these new powers to make subordinate legislation.  

The Role of the Parliament at Stage 1 and 3 
 
25. Following the publication of the Stage 1 Report, the Parliament then 
decides whether the law which is re-stated in the Bill should be restated. The 
question is decided without debate, on a motion of the member in charge of 
the Bill. If the Parliament agrees to the motion, the Bill proceeds to Stage 2. If 
the motion is not agreed to, the Bill falls.  

26. The Committee expressed some reservations about the lack of provision 
for a Stage 1 debate. Members of the Committee were of the view that there 
could be times when it would be appropriate for the Parliament to debate the 
matters contained in a Consolidation Bill (for example, where a Committee 
found the question of whether a Commission recommendation was 
‘necessary for a satisfactory consolidation’ to be finely balanced). The 
Procedures Committee is invited to consider whether some provision 
should be made for limited debate at Stage 1 of a Consolidation Bill.  
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27. At Stage 3, having considered any amendments, the Parliament is 
required to decide, on a motion from the member in charge of the Bill, whether 
the Bill should be passed. Again this decision is required by Standing Orders 
to take place without debate. The Procedures Committee may wish to re-
examine this requirement if it concludes that debate should be permitted 
at Stage 1 of the process.  

Stage 2 and 3 amendments to Consolidation Bills 
 
28. In addition to the usual criteria of admissibility in Rule 9.10.5, Stage 2 
amendments to Consolidation Bills are inadmissible if they would cause the 
Bill to cease to be a Consolidation Bill (Rule 9.18.6). 

29. During the passage of the Bill, it became apparent that the relationship 
between Rules 9.10.5 and 9.18.6 was potentially troublesome. In particular, 
Rule 9.10.5(c) provides that an amendment to a Bill is admissible unless it is 
inconsistent with the general principles of the Bill as agreed by the Parliament. 
In the case of Consolidation Bills this reference is unnecessary and 
inappropriate, as the Parliament is not required to agree to the general 
principles of a Consolidation Bill under Rule 9.18. Indeed Rule 9.18.6 
recognises the special characteristics of Consolidation Bills by providing that 
Stage 2 amendments to a Consolidation Bill are not admissible if they would 
cause it to cease to be a Consolidation Bill.  

30. The relationship between Rules 9.10.5 and 9.18.6 could usefully be 
clarified. Further, as noted in paragraph 9 above, if the Procedures Committee 
agrees that it is appropriate for a Consolidation Committee to recommend that 
the law be restated subject to certain specific recommendations that 
amendments be brought forward later in the process, then this may have an 
impact on the scope of the amendments which may be admissible. In 
particular, the Procedures Committee may wish to consider whether 
amendments could be brought forward to meet points not raised by the 
Committee in its Report but which are noticed subsequently. 

31. At Stage 3 of a Consolidation Bill, Rule 9.18.7 provides that in addition to 
the criteria in Rule 9.10.5, Stage 3 amendments to a Consolidation Bill are not 
admissible unless they are necessary to ensure that the Bill, if passed, is an 
accurate restatement of the law or are necessary to give effect to any 
recommendations of the Scottish Law Commission or of the Scottish Law 
Commission and the Law Commission jointly. The same issue therefore 
arises in relation to the potentially misleading reference to general principles 
of a bill in Rule 9.10.5.  

32. In addition, the wording of the Rule also raises a question as to whether 
an amendment which was intended to reject a recommendation of the 
Commission would be admissible at Stage 3. Further, it is not entirely clear 
what the intention is of the difference in the wording between Rule 9.18.6 and 
9.18.7 and this is a matter that the Procedures Committee may wish to give 
further thought to.  
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33. The relationship between Rules 9.10.5 and 9.18 could usefully be 
clarified, and the Procedures Committee is invited to consider amending 
Standing Orders to remove these inconsistencies.  

Timetabling and Referral issues 
 
34. This Bill was introduced in November 2002, which meant that with the 
end of the session approaching, weekly meetings were a necessity. Given the 
volume of information and briefings required and the complexity of the subject 
matter it would be desirable for future Consolidation Bill Committees to meet 
on a fortnightly basis and the Parliamentary timetable for consideration of 
Consolidation Bills should reflect this.  
 
35. Members will recall that the Procedures Committee (in its 6th Report, 
2004) recommended that there should be a cut-off for introducing new 
Members' Bills about six months before the end of any parliamentary session 
and that this cut-off should be set at the end of September in the third year of 
a normal 4-year session, in order to protect both NEBU resources and 
Parliamentary time from being put under pressure to rush through legislation 
in the run-up to dissolution. The Committee may wish to consider whether 
a similar cut-off should be applied in the case of Consolidation Bills.  

 
 

Tracey Hawe 
Former Clerk to the Salmon and Freshwater Fisheries Consolidation 
(Scotland) Bill Committee 
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ANNEX 

Extract from Public Bills Guidance 

Consolidation Bills, Statute Law Repeals Bills and Statute Law Revision 
Bills 

Consolidation Bills 

3.22 Where the statutory basis of the law in a particular area is scattered 
among a wide range of Acts, or where those Acts have been heavily 
amended, it may be appropriate to introduce a single Consolidation Bill to re-
enact the existing provisions in a more logical and coherent form. Such Bills 
are usually prepared by the Executive in conjunction with the Scottish Law 
Commission. A Consolidation Bill may make various minor amendments to 
the law (particularly to give effect to Scottish Law Commission 
recommendations) as well as simply re-stating it, but may not contain 
substantial new provisions, nor make substantial changes to the existing law. 

3.23 The only accompanying documents required for a Consolidation Bill are 
a Presiding Officer's statement on legislative competence (and, assuming it is 
an Executive Bill, an Executive statement), plus tables of derivations and 
destinations. These tables show the connections between the provisions of 
the Bill and the equivalent provisions of existing statute law which are 
restated. The table of derivations follows the order of the Bill, while the table 
of destinations follows the chronological order of the restated statutes (listed 
by year and chapter/asp number). 

3.24 Once introduced, the Bill is referred to a Consolidation Committee 
established (on a motion by the Bureau) for the purpose of considering the 
Bill. Where possible, at least one member of the committee should be a 
member of a relevant subject committee (Rule 9.18.4). The remit of such a 
committee is limited to consideration of the Bill in the terms set out in the 
Rules, and it is established only for the duration of the Bill - that is, until the 
Bill has received Royal Assent, falls or is withdrawn. In other respects, a 
Consolidation Committee is subject to the same Rules as other committees of 
the Parliament. 

3.25 The Consolidation Committee's role at Stage 1 is more restricted than 
that of a lead committee. Rather than considering the general principles of the 
Bill, it is required to report only on whether the law which is restated in the Bill 
should be restated. (In other words, the question is not whether the committee 
approves of the law that the Bill restates, but only whether it approves of it 
being restated.) Similarly, the motion which is the subject of the Stage 1 
debate is "That the Parliament agrees that the law which is restated in the 
[short title] Bill should be restated." As with any other Stage 1 motion, that 
motion may be amended (although, as with other Stage 1 motions, 
amendments which would cast doubt on the outcome of the amended motion 
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will not be selected). If the Parliament does not agree to the motion, the Bill 
falls (Rule 9.18.5). 

3.26 Amendments to such a Bill at Stage 2 are inadmissible if their effect 
would be that the Bill would no longer qualify as a Consolidation Bill (Rule 
9.18.6). Any amendment that would cause the Bill to make substantial new 
provision in the area of the law with which it deals is therefore inadmissible. 
Stage 2 amendments may, however, propose changes to how the Bill restates 
the law and how (if at all) it gives effect to any Scottish Law Commission 
recommendations. At Stage 3, amendments are subject to tighter limits on 
admissibility. Under Rule 9.18.7, Stage 3 amendments are not admissible 
unless they are necessary to ensure that the Bill accurately restates the law or 
gives effect to Scottish Law Commission recommendations. As a result, Stage 
3 amendments are likely to be limited to dealing with points on the accuracy of 
the consolidation which were not picked up at Stage 2 and the incorporation 
of recent changes to the legislation being consolidated. 

Statute Law Repeals and Statute Law Revision Bills 

3.27 Statute Law Repeals and Statute Law Revision Bills are also intended to 
tidy up the "statute book", mainly by repealing spent enactments or 
enactments no longer in force. In the case of a Statute Law Revision Bill, this 
may involve re-enacting a few provisions in a statute that still have application 
while repealing the remainder of it. 

3.28 The Rules applicable to Consolidation Bills also apply to these Bills with 
some modifications. Tables of derivations and destinations are not required. 
The committees established to consider them are known as "Statute Law 
Repeals committees" and "Statute Law Revision committees". At Stage 1, the 
motion is "That the Parliament agrees that the statute law which is 
repealed/revised in the [short title] Bill should be repealed/revised". At Stage 
2, amendments to a Statute Law Repeals Bill may only vary the extent of the 
repeals, or the way in which those repeals are effected; at Stage 3 they may 
only correct errors in how the repeals are effected. Similarly, Stage 2 
amendments to a Statute Law Revision Bill may vary the extent of the repeals 
made by the Bill, but not by adding repeals of provisions still in force or which 
are still necessary, and may vary the way in which the Bill re-enacts 
provisions of Acts which are otherwise spent. At Stage 3, they may only 
correct errors in how the repeals or re-enactments are effected. 
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Extracts from Standing Orders 

Rule 9.10 Amendments to Bills 

5. An amendment is admissible unless— 

(a) it is not in proper form; 

(b) it is not relevant to the Bill or the provisions of the Bill which it would 
amend; 

(c) it is inconsistent with the general principles of the Bill as agreed by the 
Parliament; or 

(d) it is inconsistent with a decision already taken at the Stage at which the 
amendment is proposed. 

Rule 9.18 Consolidation Bills 

1. A Consolidation Bill is a Bill the purpose of which is to restate the existing 
law, whether or not with amendments to give effect to recommendations of 
the Scottish Law Commission or of the Scottish Law Commission and the Law 
Commission jointly. 

2. A Consolidation Bill shall not require to be accompanied by a Financial 
Memorandum, Explanatory Notes or a Policy Memorandum. A Consolidation 
Bill shall be accompanied by tables of derivations and destinations, and such 
tables shall be treated as accompanying documents within the meaning of 
Rule 9.3.5. 

3. Where a Consolidation Bill has been introduced in the Parliament, the 
Parliamentary Bureau shall by motion propose, in accordance with Rule 6.1, 
the establishment of a committee (referred to as “a Consolidation Committee”) 
to consider the Bill in accordance with this Rule.  

4. In proposing the membership of a Consolidation Committee under Rule 6.3, 
the Parliamentary Bureau shall have regard to the subject matter of the Bill 
and shall, where possible, ensure that at least one member of the Committee 
is drawn from amongst the members of a committee within whose remit the 
subject matter of the Bill falls.  

5. At Stage 1 of a Consolidation Bill, the Consolidation Committee for that Bill, 
instead of the lead committee, shall consider and report on the question 
whether the law which is restated in the Bill should be restated. Once the 
Consolidation Committee has reported, the Parliament shall decide that 
question on a motion of the member in charge of the Bill. There shall be no 
debate on that question. If the Parliament agrees that the law which is 
restated in the Bill should be restated, the Bill proceeds to Stage 2. If the 
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Parliament does not agree that the law which is restated in the Bill should be 
restated, the Bill falls. 

6. Stage 2 of a Consolidation Bill shall be taken by the Consolidation 
Committee for that Bill. In addition to the criteria in Rule 9.10.5, Stage 2 
amendments to a Consolidation Bill are not admissible if they would cause it 
to cease to be a Consolidation Bill. 

7. At Stage 3 of a Consolidation Bill, the Parliament shall, without any debate 
on that question, decide whether the Bill be passed. In addition to the criteria 
in Rule 9.10.5, Stage 3 amendments to a Consolidation Bill are not admissible 
unless they are necessary to ensure that the Bill, if passed, is an accurate 
restatement of the law or are necessary to give effect to any 
recommendations of the Scottish Law Commission or of the Scottish Law 
Commission and the Law Commission jointly. 
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PROCEDURES COMMITTEE 
 

Inquiry into Consolidation Bills procedure 
 

Note by the Clerks 
 
Background 
 
1. At its meeting on 20 December 2005, the Procedures Committee agreed 

to consider issues raised by the Salmon and Freshwater Fisheries 
(Consolidation) (Scotland) Bill Committee (“the Salmon Committee”) in its 
Stage 1 report on that Bill (published in 2003).  

2. At its meeting on 8 February 2006, the Committee considered a note by 
Tracey Hawe, the former Clerk to the Salmon Committee (PR/S2/06/3/4) 
and heard evidence from her and from Murdo Fraser MSP, former 
Convener of the Committee. Further oral evidence was heard on 7 March 
2006 from Iain Jamieson, former adviser to the Salmon Committee. Mr 
Jamieson also provided written evidence (paper PR/S2/06/5/2).  

3. The views of the Scottish Executive have also been sought and written 
evidence from the Minister for Parliamentary Business is circulated 
separately. 

4. This note summarises the issues that have so far been raised, on which 
the Committee is invited to take a view or consider possible steps to take. 
With some of the less contentious, more technical issues, it is suggested 
that these be taken forward at official level. A complete package of 
proposed changes to the Rules can then be prepared for final 
consideration by the Committee at a later date. 

Rule 9.18.1: Definition of a Consolidation Bill  
 
Current Rules 

5. Rule 9.18 defines a Consolidation Bill as being “a Bill the purpose of which 
is to restate the existing law, whether or not with amendments to give 
effect to recommendations of the Scottish Law Commission or of the 
Scottish Law Commission and the Law Commission jointly”.  

Evidence and arguments 

6. Iain Jamieson has pointed out that the reference to “restating the law” is 
too wide, and that a Consolidation Bill should in fact be limited to restating 
the statute law, and not also the common law. He suggests a definition 
that refers instead to Bills whose purpose is to “consolidate the 
enactments” relating to a particular subject. The Executive made no direct 
comment on this point, but indicated general agreement for Mr Jamieson’s 
arguments (other than those commented on specifically). 
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7. Mr Jamieson also argued that the definition failed to specify the sort of 
amendments by the Law Commissions that would be appropriate. He 
pointed to the test now generally used in Westminster for assessing such 
recommendations, namely whether the amendments are “necessary to 
produce a satisfactory consolidation” – a test also adopted by the Salmon 
Committee in 2003. The Executive, however, argued that this “necessity 
test” should not be part of the definition of a Consolidation Bill but should 
be used instead at Stage 1 when the Committee is assessing the various 
Law Commission recommendations which have been reflected in the 
drafting of the Bill. 

8. Finally, Mr Jamieson argues that the definition of Consolidation Bill should 
include reference to minor amendments that are not explicitly covered by a 
Law Commission recommendation. However, the Executive argues 
against this, on the grounds that genuine drafting points would not need to 
be covered by such a recommendation in the first place, and that 
extending the definition in this way risks blurring the distinction between a 
Consolidation Bill, which makes no changes of substance to the statute 
law, and “substantive Bills”, which do make such changes and are subject 
to much more thorough scrutiny as a result. 

Analysis and suggested conclusions 

9. It is suggested that the definition of a Consolidation Bill should be changed 
to refer to enactments along the lines suggested by Iain Jamieson.  

10. However, it is suggested that the definition should not be amended in 
relation to the scope of Law Commission recommendations that such a Bill 
may include. It must be assumed that the Law Commissions will generally 
operate within appropriate limits in deciding what recommendations to 
make, and even if they occasionally exceed those limits, it would be better 
to have the Consolidation Committee address this at Stage 1 or Stage 2 
rather than by expecting the Presiding Officer to decide at the time the Bill 
was presented for introduction. 

11. It is also suggested that the definition should not be amended in respect of 
minor amendments, for the reasons given by the Executive. 

Rule 9.18.2 – accompanying documents 
 
Current Rule 

12. Unlike other public Bills, a Consolidation Bill is required to be accompanied 
(other than by the statutory statements on legislative competence) by 
tables of derivations and destinations. These tables are reprinted to 
accompany the final Act.  
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Evidence and arguments 

13. Iain Jamieson suggested that it would be helpful to require, in addition to 
the Tables, a Memorandum explaining why the consolidation is thought 
desirable, explaining its scope, describing the amendments made and 
explaining why they are thought appropriate. The Executive does not 
challenge this general suggestion, but argues against requiring the 
Memorandum to include an explanation of the amendments made, since 
this information will already be set out in the Law Commission report which 
will have been separately published and laid before the Parliament. 

Analysis and suggested conclusions 

14. All the information suggested by Iain Jamieson is likely to be important for 
a Consolidation Committee, but it is not clear what benefit there is in 
requiring it to be provided in the form of a Memorandum at the time of 
introduction. The lack of a Rule requiring a Memorandum would not 
prevent such a document in any case being provided at the time of 
introduction; the Committee could in any case ask for such information to 
be provided (as written evidence) during Stage 1. On this basis, it may be 
considered unnecessary to amend the current Rules on accompanying 
documents. 

Rule 9.18.5 – role of Consolidation Committee at Stage 1 

Current Rule 

15. Rule 9.18.5 requires the Consolidation Committee to “consider and report 
on the question whether the law which is restated in the Bill should be 
restated”. This is the same question that the Parliament as a whole then 
has to decide at the end of Stage 1. 

Evidence and arguments 

16. The Salmon Committee questioned whether standing orders should be 
amended to give Consolidation Committees more guidance on their role at 
Stage 1, and outlined six specific questions that it had asked during its 
scrutiny of the Salmon Consolidation Bill. In particular, it pointed out that 
the current wording of the Rule appears to exclude consideration of the 
Law Commission recommendations, despite those being part of the 
definition of the Bill. The Executive said it “had no problem” with the 
approach suggested by the Salmon Committee on this issue. 

17. Iain Jamieson pointed out that, although the Salmon Committee had 
thought it appropriate to consider all six questions during Stage 1, it was at 
least arguable that some of them might be better dealt with at Stage 2 
(although his view was that considering them all at Stage 1 was the better 
option). He then provided his own list of six detailed questions which he 
wanted to be included as part of the Rule defining the role of the 
Consolidation Committee at Stage 1. One of those was to require the 
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Consolidation Committee to report on whether the Bill should be amended 
to give effect to its concerns. 

Analysis and suggested conclusions 

18. The existing Rule clearly needs some amendment – not least to ensure it 
conforms to any revised definition of a Consolidation Bill (i.e. so it refers to 
the consolidation of enactments rather than the restating of the law). 
However, the great merit of the current wording is that the task it imposes 
on the Consolidation Committee is expressed in brief and straightforward 
terms. There would be a danger of making the Rules much too complex if 
they directly incorporated either the six questions suggested by the 
Salmon Committee or the alternative six proposed by Mr Jamieson.  

19. It should be possible to come up with a revised form of words that is short 
and simple, but provides a suitable basis for covering the various points 
suggested in evidence. A more detailed specification of what this involves 
could then be set out in published guidance (rather than in the Rules 
themselves). This would enable future Consolidation Committees to 
benefit from the experience of the Salmon Committee without being 
required to follow exactly the same approach. (A future Committee might, 
for example, consider it more appropriate to defer some of the detailed 
questions for consideration at Stage 2.) 

20. It is also suggested that the Rule about the Consolidation Committee’s role 
at Stage 1 does not need to make explicit reference to reporting on the 
amendments that should be brought forward. With other public Bills, it is 
commonplace for lead committees to outline in their Stage 1 reports the 
sorts of amendments they would expect to see at later Stages, and this 
has always been considered quite consistent with a Rule that simply 
requires them to consider the general principles of the Bill.  

Rule 9.6.2 – Referral to Subordinate Legislation Committee 

Current Rule 

21. Rule 9.6.2 requires the SLC to consider the provisions conferring power to 
make subordinate legislation in any Bill. This applies to Consolidation Bills 
even though many of the provisions of that sort they contain will simply 
have been restated without amendment from existing enactments. 

Evidence and arguments 

22. Both the Salmon Committee and Iain Jamieson questioned whether the 
SLC should be expected to consider all relevant provisions, or only those 
that are new (reflecting Law Commission recommendations) or altered (as 
part of the exercise of making a satisfactory consolidation). But neither 
reached a clear conclusion on the point, recognising that there were 
arguments on both sides. The Executive also recognised the arguments 
on both sides, but recommended, on balance, leaving things as they are – 
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mainly on the grounds that the SLC’s general expertise in this area could 
enable it to provide valuable scrutiny of provisions even where they are 
restated without alteration.  

Analysis and suggested conclusions 

23. It is suggested that the Rules in this respect are not altered, for the 
reasons given by the Executive. It needs to be borne in mind that many of 
the provisions conferring powers to make subordinate legislation in other 
Bills are entirely uncontroversial, and the SLC is quite accustomed to 
focusing its attention only on the few that raise special concerns. This 
would also avoid the need for a procedural mechanism to divide the 
relevant provisions in a Consolidation Bill into two categories (those for 
consideration by the SLC and those for consideration by the Consolidation 
Committee). 

Rules 9.18.5 and 7 – debates at Stages 1 and 3 

Current Rules 

24. Both these Rules require the Parliament to take the key decisions on the 
Bill – whether it goes forward to Stage 2 or falls; whether it is passed or 
falls – without any debate. This would not prevent the member in charge of 
the Bill giving an explanation or account – i.e. he or she could say more 
than just “Formally moved” – but it would prevent any other members 
being called to speak on the motion. 

Evidence and arguments 

25. The Salmon Committee expressed some reservations about this 
prohibition on debate, particularly at Stage 1, suggesting that there might 
be occasions when a short debate would be useful. Iain Jamieson felt that 
debate might be permitted at Stage 1 except where the Bill did not amend 
the enactments it consolidated and where the Consolidation Committee 
had not recommended any amendments. He also felt that a debate at 
Stage 3 (on the motion to pass the Bill) could be of value in some 
circumstances, although he recognised that the opportunity to lodge and 
debate amendments would probably be sufficient to enable relevant points 
to be made. The Executive, however, saw no value in having a debate at 
either Stage, given the very limited nature of a Consolidation Bill. 

Analysis and suggested conclusions 

26. It is not clear from the Executive’s evidence why it is opposed to any 
debate in any circumstances. Relaxing the Rules would not mean that 
every Consolidation Bill would have to be debated both at Stage 1 and 
Stage 3; it would simply give the Parliament the choice of having a short 
debate should there be a reason to do, while otherwise just having the 
relevant motion taken without debate (as at present). A revised Rule could 
even make it explicit that debate was optional, and/or impose an upper 
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limit (e.g. 30 minutes) on the length of any debate, if such safeguards were 
seen as appropriate. Circumstances in which a short debate might be 
appropriate could include where the Consolidation Committee had reached 
a different conclusion from the Executive on an important aspect of the Bill 
(e.g. whether it consolidated all the relevant enactments); or where there 
was dispute as to whether merely consolidating this area of law was the 
right approach (rather than both consolidating it and making substantive 
changes to it at the same time). 

27. There may be a concern that a general Chamber debate would create an 
opportunity for members to make inappropriate political points about the 
substance of the law being consolidated – rather than confining 
themselves to the narrower issues that properly arise in the context of a 
Consolidation Bill. It is difficult to see how such a possibility would justify a 
blanket prohibition on debate. The Presiding Officers already have 
sufficient powers to ensure that, in any debate, speeches remain relevant 
to the topic under discussion.  

28. If the Committee is inclined, for the above reasons, to allow some 
relaxation of the current prohibition on debate, it may wish to give the 
Executive a further opportunity to comment on this issue, including to 
expand on its reasons for resisting all possibility of debate. 

Rules 9.18.6 and 7 – Admissibility of amendments 

Current Rules 

29. Each of the above Rules imposes an additional criterion of admissibility on 
the amendments that may be lodged at Stage 2 or Stage 3 of a 
Consolidation Bill – i.e. in addition to the general criteria that apply to all 
amendments under Rule 9.10.5. The additional criteria are: 

• at Stage 2, that amendments are not admissible “if they would cause it 
[the Bill] to cease to be a Consolidation Bill”; and 

• at Stage 3, that amendments are not admissible “unless they are 
necessary to ensure that the Bill, if passed, is an accurate restatement 
of the law or are necessary to give effect to any recommendations of 
the Scottish Law Commission or the of the Scottish Law Commission 
and the Law Commission jointly”. 

Evidence and arguments 

30. The Salmon Committee pointed out that, according to Rule 9.18, the 
special criteria of admissibility are “in addition to” the normal criteria under 
Rule 9.10.5 – which therefore still apply to Consolidation Bills. However, 
one of those general criteria (consistency with the general principles of the 
Bill as agreed by the Parliament – Rule 9.10.5(c)) cannot apply in the 
context of a Consolidation Bill, since the Parliament does not agree the 
general principles of such a Bill at Stage 1. 
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31. The Salmon Committee also questioned why different additional criteria 
were applied at the two Stages, and whether the Stage 3 criterion would 
prevent an amendment being lodged that was intended to reject a Law 
Commission recommendation. 

32. Iain Jamieson agreed that it should be made clear that Rule 9.10.5(c) does 
not apply to Consolidation Bills, but otherwise did not suggest changes to 
the criteria of admissibility applicable at Stage 2. He argued that the Stage 
3 criterion, however, was too restrictive and that the Stage 2 criterion 
should apply at both Stages. The Executive commented only to the extent 
of agreeing that inconsistencies between 9.10.5 and 9.18.6 should be 
removed. (It is therefore unclear whether it would support applying the 
Stage 2 criterion at Stage 3.) 

Analysis and suggested conclusions 

33. Resolving the apparent contradiction between Rule 9.10.5(c) and Rule 
9.18 should be a simple drafting matter. Replacing the current, restrictive 
Stage 3 criterion with the simpler criterion that currently applies at Stage 2 
would simplify the Rules and provide some additional flexibility. However, it 
may be worth clarifying the Executive’s view of this suggestion before 
taking a final decision. If the Committee is content, this could be taken 
forward at official level. 

Cut-off for introduction of Consolidation Bills 

Current Rules 

34. There is no Rule on this point – so a Consolidation Bill, like most other 
Public Bills, can be introduced at any time during the session. Only 
Members’ Bills are subject to a cut-off point for introduction (the end of 
September in the year before a general election – Rule 9.14.15). 

Evidence and arguments 

35. The suggestion for a similar cut-off for Consolidation Bills was made by the 
Salmon Committee. Iain Jamieson did not comment on this point. The 
Executive, on balance, did not support the idea, pointing out that the 
Member’s Bill cut-off was justified by reference to scarcity of NEBU 
resources (which would not apply to any Consolidation Bill introduced by 
the Executive) and pressure on parliamentary time (which would not apply 
to the same extent, particularly if the prohibition on Chamber debate is 
maintained).  

Analysis and suggested conclusions 

36. The motivation for the Salmon Committee’s suggestion is that it had to 
complete its work under considerable pressure of time. The Bill it was set 
up to scrutinise was not introduced until 27 November 2002, nearly two 
months later than the cut-off date for Members’ Bills that now applies (Rule 
9.14.15 was not in place at that time). It is not clear, however, that this 
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pressure compromised the scrutiny process to such an extent that it would 
have been preferable to defer the Bill to Session 2. In addition, as the 
Executive points out, the circumstances of Consolidation Bills are different 
from the circumstances of Members’ Bills that motivated the introduction of 
that Rule. 

37. The Committee is invited to take a view on whether a similar cut-off date 
for Consolidation Bills would be merited. 
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PROCEDURES COMMITTEE 
 

Consolidation Bills Inquiry 
 

Written evidence from Scottish Executive  
 
Thank you for your letter of 1 February and for giving me the opportunity to 
express the Executive’s view on the issues raised in the paper about 
Consolidation Bills by the former Clerk to the Salmon and Freshwater 
Fisheries (Consolidation) (Scotland) Bill Committee. I have also seen the 
paper submitted by Iain Jamieson, the former adviser to the Committee, in 
support of his evidence to your Committee. Mr Jamieson’s paper raises a 
number of further points on which I would like to take this opportunity to 
comment. 
 
Consolidation Bills – general 
 
1. Before turning to the detailed issues raised in the papers, it may be 
helpful to make some general points about Consolidation Bills. 
 
2. Consolidation Bills are promoted either by the Scottish Ministers, as 
part of their general responsibility for keeping the devolved statute book in 
good order, or by the Scottish Law Commission in pursuance of its statutory 
duty to keep statute law under review. Because a Consolidation Bill does not 
change the law, except in very minor respects, the Minister in charge of the 
Bill at its Parliamentary stages will be the Lord Advocate rather than the 
relevant portfolio Minister. 
 
3. A Consolidation Bill reproduces in one place the legal effect of the 
various enactments being consolidated (subject only to any changes 
recommended by the Scottish Law Commission). It is usually a lot more than 
a reprinting exercise – the enactments being consolidated, which will often be 
old and fragmented, are replaced with a single coherent and accessible Bill. 
Because a Consolidation Bill cannot make wider policy changes to the law, 
however desirable, it takes advantage of the fast-track Parliamentary 
procedure. Any such policy changes must be made in a programme Bill which 
is subject to full Parliamentary scrutiny. 
 
4. Consolidation of enactments is a technical exercise driven by the 
drafter, who will be parliamentary counsel in OSPC or at the Scottish Law 
Commission. Regardless of whether a Consolidation Bill is drafted for the 
Scottish Ministers or for the Scottish Law Commission, it is the responsibility 
of the drafter to ensure that the relevant enactments are accurately, 
completely and coherently consolidated and to identify any areas where a 
minor change in the law may be necessary to secure a satisfactory 
consolidation. 
 
5. The role of the Scottish Law Commission is to consider possible areas 
for change identified by the drafter, to decide whether a change in the law is 
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necessary to secure a satisfactory consolidation and, if so, what it should be, 
and to make recommendations for amendments to the existing law to effect 
such changes. 
 
6. The role of the Scottish Parliament is one of quality assurance. It 
checks that the consolidation is technically accurate and complete. It also 
considers any recommendations proposed by the Scottish Law Commission 
to secure a satisfactory consolidation. But other changes to the effect of the 
legislation (however widely supported) cannot be made if the Bill is to be fast-
tracked as a Consolidation Bill. 
 
7. I turn now to the former Clerk’s paper, which raises five main issues.  
 
What should a Consolidation Committee consider at Stage 1? 
 
8. I note that the Standing Orders do not, as currently drafted, provide a 
great deal of guidance to Consolidation Committees on the matters they 
should take into account when reporting to the Parliament. I can see how that 
might cause practical difficulties for any such Committee. I would therefore 
have no difficulty with the proposition that Standing Orders should be 
amended to provide more guidance to such Committees on that issue, 
perhaps along the lines of the criteria that were adopted by the Consolidation 
Committee for the Salmon and Freshwater Fisheries (Consolidation) 
(Scotland) Bill and which are set out at paragraph 5 of the paper. 
 
Amendments to existing law 
 
9. I also note the potential difficulty caused by the lack of formal criteria 
against which the Consolidation Committee can decide whether the 
consolidation should make changes to the law.  
 
10. I note that at Westminster there are two, both fairly limited, 
mechanisms by which that can be done.  
 
11. First, that agreed by the Joint Committee on Consolidation Etc Bills at 
Westminster in 1983. Specifically, that such amendments can be made on the 
recommendation of the Law Commission or the Scottish Law Commission 
where the recommendation is necessary for the purpose of producing a 
satisfactory consolidation. My understanding is that that mechanism has 
worked well in practice and I see no reason why it should not work well in the 
context of Consolidation Bills in the Scottish Parliament. For that reason I 
would have no difficulty with a change to the Standing Orders formally to 
enable changes to be made using that procedure.  
 
12. The other mechanism for making such amendments at Westminster is 
that provided for under the Consolidation of Enactments (Procedure) Act 
1949. The paper indicates that the amendments that can be provided for 
under that mechanism are very limited. They will not in practice enable any 
amendment to be made that could not be made on a Law Commission 
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recommendation under the procedure referred to above. I understand that 
little use has been made of this procedure at Westminster since the 1970s 
and it has now been overtaken by the Law Commission recommendation 
route adopted in 1983. In all the circumstances, I do not think that replicating 
that procedure in our Standing Orders would be practical.  
 
13. There are other options for making pre-consolidation amendments to 
the enactments that are to be consolidated so that the Consolidation Bill can 
proceed as a “pure” consolidation, i.e. one that does not make any changes to 
the pre-existing law. If there is a suitable programme Bill, it may be possible to 
make appropriate amendments to the enactments that are to be consolidated. 
The full Parliamentary scrutiny given to the programme Bill will allow proper 
examination of the changes and will give Members the opportunity to propose 
any other changes that they think appropriate. 
 
14. Another route that has been employed in Westminster is for a 
programme Bill on the same subject as the consolidation to confer a limited 
power on Ministers to make changes to the existing enactments by order 
subject to Parliamentary procedure. Both these options would enable any 
substantive changes to the law to be made ahead of the Consolidation Bill 
without the need for Scottish Law Commission recommendations. The 
Consolidation Bill would then simply reproduce the legal effect of the existing 
enactments as amended. 
 
Referral to the Subordinate Legislation Committee 
 
15. At present, as the paper indicates, Standing Orders require a 
Consolidation Bill to be referred to the Subordinate Legislation Committee in 
respect of all of the provisions providing powers to make subordinate 
legislation. That is the case even where the power in question is not new 
(being a consolidation of a pre-existing power). I can understand why that may 
be thought to be unnecessary.  
 
16. However, the SLC is particularly well placed to consider powers to 
make subordinate legislation. And the consideration around such powers can 
change over time so that Committee may well, therefore, be in a position to 
offer valuable advice on provisions conferring powers even where those 
provisions merely restate the existing law. On balance, therefore, I would tend 
to the view that the SLC should continue to have a role in relation to any such 
provisions (and not only such provisions conferring new powers). 
 
The role of the Parliament at Stage 1 and 3 
 
17. The paper asks whether a debate should be allowed at Stage 1 or 
Stage 3 consideration of a Consolidation Bill. At present, there is no such 
debate. 
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18. Given the nature of a Consolidation Bill and, in particular, the fact that it 
does not change the law (except in very limited respects) I do not see that any 
value would be added by having a debate in plenary at Stage 1 or 3.  
 
Stage 2 and 3 amendments to Consolidation Bill 
 
19. I note the discussion in the paper, and in Mr Jamieson’s paper, about 
the relationship between Rules 9.10.5 and 9.18.6. I agree that that 
relationship could usefully be clarified and, in particular, that the potential 
inconsistencies identified between the two Rules should be removed.  
 
Timetabling and referral issues 
 
20. The paper notes that there is now a cut-off point for introducing new 
Members’ Bills approximately 6 months before the end of any Parliamentary 
session. The paper asks whether there should be a similar cut-off point in the 
case of Consolidation Bills.  
 
21. The main reason, as the paper recognises, for introducing a cut-off 
point in respect of Members’ Bills is because of the pressure on Parliamentary 
time and NEBU resources. Consolidation Bills however do not require NEBU 
resources. Nor do they provide the same burden on Parliamentary time as 
they will be dealt with through ad hoc Committees and do not (and as I have 
indicate above should continue not to) require time in plenary. 
 
22. On balance, therefore, I would not be in favour of having a cut-off point 
for introducing Consolidation Bills. 
 
Mr Jamieson’s paper 
 
23. A number of the points in Mr Jamieson’s paper cover the same ground 
as the former Clerk’s paper, discussed above. His other proposals generally 
cause me no difficulty. I comment below on the points on which I have 
reservations. 
 
Definition of Consolidation Bill – the necessity test 
 
24. I do not think that the reference to the necessity test should be included 
in the definition of a Consolidation Bill in Rule 9.18.1. The necessity test 
should not be used to determine whether or not a Bill is a Consolidation Bill, 
and therefore is subject to the special procedure. The necessity test comes 
into play at Stage 1 when the Committee considers whether the Scottish Law 
Commission recommendations are necessary to produce a satisfactory 
consolidation. Any recommendation that is rejected by the Committee will lead 
to amendments to the Bill to remove its effect. But that need not, and should 
not, be reflected in the definition in Rule 9.18.1.  
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Power to make changes to the law 
 
25. Mr Jamieson suggests that there should be power for the Parliament to 
make minor changes to the legal effect of the legislation being consolidated in 
addition to any changes flowing from recommendations of the Scottish Law 
Commission. I think, however, that such a power might cause problems, 
because it blurs the distinction between Consolidation Bills, which are purely 
technical restatements of existing legislation, and substantive Bills, which are 
the appropriate vehicle for making anything other than very minor changes to 
the law. 
 
26. A Consolidation Bill must reproduce accurately the legal effect of the 
enactments being consolidated. But the language and drafting style of the 
Consolidation Bill may be very different from that of the earlier enactments. If 
the different language of the Bill does not alter the legal effect of an 
enactment, it is a pure drafting change and does not require a Scottish Law 
Commission recommendation. The drafter of a Consolidation Bill prepares 
notes for the Committee explaining how he or she has approached the 
drafting of the Consolidation Bill and explaining in particular any drafting 
choices which have been made and why the resulting draft does not result in 
a change in the law. The Committee examines the drafting approach taken by 
the drafter and, if it does not agree with the approach, may require drafting 
changes to be made to the Bill. It is open to any Member to propose 
amendments to the drafting of the Bill provided that they do not change the 
law. 
 
27. The drafter will not include in a Consolidation Bill any provision that 
changes the law without the cover of a Scottish Law Commission 
Recommendation. The Committee considers the recommendations and can, if 
it disagrees with any of them, insist on the Bill being amended to reverse their 
effect or to implement them in a different way. Any other changes to the law in 
areas not dealt with in the Scottish Law Commission recommendations would, 
by definition, represent changes in policy and there may be no agreement 
about whether a particular change is “minor” or should be left for a substantive 
Bill. The drafter would have to decide before introduction whether a particular 
change in the law was “minor” or whether it was significant enough to warrant 
a Scottish Law Commission recommendation or, indeed, went beyond what is 
permissible in a Consolidation Bill. There would be problems if the Committee 
took a different view from the drafter. It would be much clearer and simpler to 
continue with the current position where all changes of legal effect require to 
be supported by a Scottish Law Commission recommendation. I do not 
therefore think it would be desirable for the definition in Rule 9.18.1 to include 
a reference to minor drafting amendments. 
Accompanying Documents 
 
28. I have no difficulty with the paper’s proposal that a Consolidation Bill 
should be accompanied by a Memorandum setting out information about the 
Consolidation Bill, including the reasons for it, the enactments being 
consolidated, what amendments are being made to those enactments and the 
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justification for those amendments. Most, if not all, of the material about 
amendments will, however, be in the formal Scottish Law Commission Report 
on the Bill which is published by TSO and laid before the Scottish Parliament 
before the Bill is introduced, and I do not think that it would be sensible to 
require the material to be reproduced in full again in the Memorandum. 
 
Conclusion 
 
29. I hope the Committee will find this letter of assistance in considering 
these matters. 
 
 
Margaret Curran MSP 
Minister for Parliamentary Business 
May 2006 
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