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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

21st Meeting, 2006 (Session 2) 
 

Tuesday 20 June 2006 
 

 
The Committee will meet at 10.30am in Committee Room 2. 
 
1. Delegated powers scrutiny: The Committee will consider a response from the 

Executive to points raised on the following bill— 

Local Electoral Administration and Registration Services (Scotland) Bill 
at Stage 2. 

2. Executive responses: The Committee will consider a response from the 
Executive to points raised on the following— 

the Robert Gordon University (Scotland) Order of Council 2006, 
(SSI 2006/298) 

the Contaminants in Food (Scotland) Regulations 2006, 
(SSI 2006/306) 

the National Health Service (Superannuation Scheme and Additional 
Voluntary Contributions) (Scotland) Amendment Regulations 2006, 
(SSI 2006/307) 

the Common Agricultural Policy (Wine) (Scotland) Amendment 
Regulations 2006, (SSI 2006/311) 
 
the Seed (Registration, Licensing and Enforcement) (Scotland) 
Regulations 2006, (SSI 2006/313) 

the Plastic Materials and Articles in Contact with Food (Scotland) 
Regulations 2006, (SSI 2006/314) 

the Plant Health (Potatoes) (Scotland) Order 2006, (SSI 2006/319)  



 

the National Health Service (General Dental Services) (Scotland) 
Amendment (No. 2) Regulations 2006, (SSI 2006/321) 

the Education (Graduate Endowment, Student Fees and Support) 
(Scotland) Amendment Regulations 2006, (SSI 2006/323) 
 
the Animals and Animal Products (Import and Export) (Scotland) 
Amendment Regulations 2006, (SSI 2006/335). 

3. Draft instruments subject to approval: The Committee will consider the 
following— 

the Automated Registration of Title to Land (Electronic Communications) 
(Scotland) Order 2006, (SSI 2006/draft). 

4. Instruments subject to annulment: The Committee will consider the following—  

the Education (Assisted Places) (Scotland) Amendment Regulations 
2006, (SSI 2006/317) 
 
the St Mary's Music School (Aided Places) (Scotland) Amendment 
Regulations 2006, (SSI 2006/318) 

the Education (Appeal Committee Procedures) (Scotland) Amendment 
Regulations 2006, (SSI 2006/322) 

the Registration of Independent Schools (Scotland) Regulations 2006, 
(SSI 2006/324) 

the Civil Legal Aid (Scotland) Amendment (No. 2) Regulations 2006, 
(SSI 2006/325) 

the Education (Student Loans for Tuition Fees) (Repayment and 
Allowances) (Scotland) Amendment Regulations 2006, (SSI 2006/326) 
 
the Human Tissue (Removal of Body Parts by an Authorised Person) 
(Scotland) Regulations 2006, (SSI 2006/327) 

the Anatomy (Specified Persons and Museums for Public Display) 
(Scotland) Order 2006, (SSI 2006/328) 

the Education (Student Loans for Tuition Fees) (Scotland) Regulations 
2006, (SSI 2006/333) 

the Anatomy (Scotland) Regulations 2006, (SSI 2006/334) 

the Avian Influenza (Slaughter and Vaccination) (Scotland) Regulations 
2006, (SSI 2006/337) 

the Firefighters' Compensation Scheme (Scotland) Order 2006, 
(SSI 2006/338) 



 

the Town and Country Planning (Application of Subordinate Legislation 
to the Crown) (Inquiries Procedure) (Scotland) Order 2006, 
(SSI 2006/339) 

the Human Tissue (Scotland) Act 2006 (Anatomy Act 1984 Transitional 
Provisions) Order 2006, (SSI 2006/340) 
 
the Sea Fishing (Restriction on Days at Sea) (Scotland) Order 2006, 
(SSI 2006/341) 

the Firefighters' Pension Scheme Amendment (Scotland) Order 2006, 
(SSI 2006/342) 

the Adults with Incapacity (Removal of Regenerative Tissue for 
Transplantation) (Form of Certificate) (Scotland) Regulations 2006, 
(SSI 2006/343) 

the Human Tissue (Scotland) Act 2006 (Maintenance of Records and 
Supply of Information Regarding the Removal and Use of Body Parts) 
Regulations 2006, (SSI 2006/344). 
 

5. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the Management of Offenders etc. (Scotland) Act 2005 
(Commencement No. 2) Order 2006, (SSI 2006/331) 
 
the Criminal Justice (Scotland) Act 2003 (Commencement No. 9) Order 
2006, (SSI 2006/332) 
 
the Avian Influenza and Influenza of Avian Origin in Mammals 
(Scotland) Order 2006, (SSI 2006/336) 
 
the Diseases of Animals (Approved Disinfectants) Amendment 
(Scotland) Order 2006, (SSI 2006/352). 
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Clerk to the Committee 
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SUBORDINATE LEGISLATION COMMITTEE 
 

21st Meeting, 2006 (Session 2) 
 

Tuesday 20 June 2006 
 

Executive Response 
 

 
Local Electoral Administration and Registration Services (Scotland) Bill at 
Stage 2 

 
1. Your letter of 13 June advised that the Committee has asked for further 
information about some of the new order-making powers added to Part 1 of this Bill 
following amendments at Stage 2.  
 
2. As a general point, the Committee will be aware that the personal identifier 
provisions in the Bill (sections 18A-D) have been inserted to replicate parallel provisions 
introduced for other UK elections. Whilst the overall policy on personal identifiers is 
agreed, it will be essential to make sure that the procedures relating to their collection 
and use are common to all those elections and the final shape of the regulations setting 
out the relevant procedures is still under discussion with the Department of 
Constitutional Affairs and the Scotland Office. 
 
Sections 18B and 18D – Provision of fresh signatures/Power to require existing 
absent voters to provide personal identifiers 
 
3. The Committee asked for further information on how we intend exercising the 
powers introduced by these two sections, what is meant by “consequences” in the 
context of these powers and whether it is considered that such consequences could 
include criminal penalties. As set out in the memorandum, the powers in Section 18B 
and D provide for regulations which will set out the circumstances in which information 
will be required from existing absent voters and what will happen if this information is not 
provided.  
 
4. The purpose of the provisions to require a fresh signature is to ensure that 
personal identifiers are kept up to date as non-matches between signatures held by the 
registration officer and the signatures supplied on the new postal voting statements 
might result in returned postal ballot papers being declared invalid. The most effective 
procedures for achieving this may evolve only after experience of implementation. We 
therefore want to have the flexibility to allow this and also cater for the differing 
circumstances in which new signatures will be required and the differing reasons for 
non-compliance.  
 
5. However, if voters do not respond to a registration officer’s request, we envisage 
that this would ultimately result in the cancellation of their absent vote and require them 
to vote in person at the polling station. However, as voters will have provided a signature 
as part of their original application for an absent vote, we see this option as a means of 
last resort and registration officers would be required to follow prescribed arrangements 



 

(such as certain minimum steps in relation to contacting voters) before removing anyone 
from the absent voters list.  
 
6. We can confirm that there is no intention to introduce criminal penalties for non-
compliance or to remove voters from the electoral register. In any event, it would not, in 
our opinion, be within vires to create criminal sanctions under the relevant powers – 
express provision in the Bill conferring the power to impose such sanctions would be 
required. The second option of removing voters from the electoral register would in any 
case be a franchise matter and therefore reserved to Westminster.  
 
7. The same criteria will apply to regulations made under section 18D which will deal 
with the procedures for requiring existing absent voters to provide personal identifiers. 
 
Section 18C – Disclosure of personal identifiers 
 
8. This section deals with the disclosure of personal identifier information. It is not 
intended that these records should be subject to public inspection but we would want to 
allow registration officers to give people, other than those specified in subsections (2)(a) 
and (b), access to personal identifier information in very restricted circumstances and 
only for electoral purposes.  
 
9. The primary, but not sole, category of such persons is candidates and agents. At 
the opening of postal ballot papers, the returning officer will be examining personal 
voting statements for the presence of date of birth, signature and any other prescribed 
requirements. The proposal is to allow candidates and their agents to inspect individual 
entries in the list of personal identifier information where there is a dispute with the 
returning officer over whether identifiers on a statement match those on the initial absent 
vote application and, therefore, whether the postal ballot paper is valid. If the returning 
officer decides that a personal voting statement is to be rejected because the signature 
or date of birth does not match that on record, candidates and their agents will not be 
able to make an informed decision as to whether or not to object to the returning officer’s 
rejection of the postal voting statement, and therefore the ballot paper, unless they are 
able to check the information held on record. It is proposed that candidates and agents 
will only see the entry for the elector whose postal voting statement has been rejected by 
the returning officer. 
 
10. We think it is appropriate for the details of these arrangements concerning 
retention of these documents and their disclosure to be set out in secondary legislation 
rather than on the face of the bill. This will give greater flexibility in changing the 
arrangements or adding new requirements should this prove necessary in the light of 
experience of the new scheme. 
 



SL/S2/06/21/3 
 

SUBORDINATE LEGISLATION COMMITTEE 
 

21st Meeting, 2006 (Session 2) 
 

Tuesday 20 May 2006 
 

Executive Responses 
 
 

The Robert Gordon University (Scotland) Order of Council 2006, 
(SSI 2006/298) 

 
1. On 13 June 2006 the Committee raised the following points with the Executive. 
 
2. The definition of “Independent Governor” in article 2(1) (page 1) defines such 
Governor as a member of the Board who is ineligible for appointment under article 
5(4). However article 5(4) refers to 3 classes of Governor, one ex officio (the 
Principal), one appointed and 4 elected Governors. The distinction between elected 
and appointed Governors is preserved throughout the Order. The Executive is 
therefore asked whether it is the intention that the definition should apply only in 
relation to appointed Governors. 
 
3. The Executive was also asked: 
 

(a) in article 2(1) why it considers it necessary to define the “1981 
Regulations” and the “1988 Regulations” as both terms arise only once (in 
article 14(3)); 
 
(b) although this article has a paragraph (1), there are no subsequent 
paragraphs - has some material been omitted in error?;  
 
(c) to explain the purpose and effect of paragraphs (3) and (4) of article 7; 
 
(d) to clarify the reference to “appointment” of a Governor in article 9(1); 
 
(e) to explain why paragraph (1) of article 14 is expressed as subject to the 
provisions of articles 5(2) and 5(4). The 1993 Order provides for a maximum 
of 25 Governors. As article 5(2) provides for a maximum of 22 Governors 
(reducing to 18 Governors within 4 years), if the number of Governors 
currently exceeds 22 or it is not possible to reduce the number within the 
timescale, who is to make the decision on which Governors are to step down? 
It may be that the situation will not arise in practice but the Committee would 
welcome reassurance from the Executive; 
 
(f) also with regard to article 14 (1) in relation to article 5(4), does this mean 
that elections must now be held to select the Governors referred to in that 
article?; and 
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(g) to explain the purpose and effect of article 14(3) with particular reference 
to the effect on the 1981 Regulations. Is any further amendment of those 
Regulations contemplated?. 

 
The Scottish Executive responds as follows: 
 
4. The Executive thanks the Committee for its comments on the Order. 
 
5. With reference to the definition of “Independent Governor” in article 2(1) it is 
confirmed that it was the intention that the definition should have applied to 
Governors appointed or elected otherwise than in terms of article 5(4) and that the 
Order as drafted does not give full effect to that intention.  The Executive apologises 
for this error.  We undertake to bring forward an appropriate amendment in terms of 
the proposed Academic Awards and Distinctions (The Robert Gordon University) 
(Scotland) Order of Council which is due to be made in August. It is not thought that 
there will be any practical consequence during any period before the amendment 
takes effect. 
 
6. With reference to the points raised in paragraph 3 of the letter of 13 June 2006 
the Executive would respond as follows:  
 

(a) it is accepted that the terms “1981 Regulations” and “1988 Regulations” 
are only used once in the Order and that the definitions in article 2 are not 
strictly necessary, although that does not affect the meaning of the 
instrument.  We would also consider that the definitions do not detract from 
the clarity of article 14(3) to the reader; 
 
(b) it is confirmed that no material has been omitted from article 2 and that its 
numbering with a paragraph (1) was a typographical error which is regretted.  
We would undertake to correct the printing point by correction slip on the 
Office of Public Sector Information website and for the annual volume; 
 
(c) the purpose of paragraphs (3) and (4) of article 7 is to clarify the position of 
Independent Governors who have a break in service and to whom article 7(2) 
accordingly does not apply.  The effect is that periods of non consecutive 
service are cumulative in counting towards the normal maximum 8 year period 
of service; 
 
(d) it is accepted that the reference in article 9(1) should more appropriately 
have referred to the “appointment or election of a Governor”.  This will be the 
subject of an amendment in terms of the Order referred to in paragraph 2 
above; 
 
(e) paragraph (1) of article 14 is so expressed to ensure that, although the 
Governors presently in office will continue as Governors after 
commencement, the composition of the Board will thereafter be in accordance 
with the provisions of articles 5(2) and (4).  We are advised that there are 
currently 21 Governors so there will be compliance with article 5(2) and no 
need for any Governor to step down; 
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(f) we can confirm that after commencement of the Order the requirements of 
Article 5(4)(a) and (b) will be satisfied from among the existing Governors but 
that there is currently only one Governor elected by the students.  It is 
accordingly intended that there will be an election of a further student 
Governor to enable article 5(4)(c) to be satisfied;  and 
 
(g) with regard to article 14(3) and with particular reference to the 1981 
Regulations it is confirmed that the final process in relation to the current 
reorganisation of Robert Gordon University will involve the making of the 
Robert Gordon University (Closure) (Scotland) Order 2006 the terms of which, 
as presently envisaged, will effect an amendment to the 1981 Regulations for 
which reason this provision was considered appropriate. 

 
 

The Contaminants in Food (Scotland) Regulations 2006, (SSI 2006/306) 
 
7. In its letter of 13 June 2006, the Committee requested an explanation of the 
following matter: 
 

“The Executive is asked to explain why the sampling requirements (in so far 
as still extant) provided for in SSI 2005/606 have been omitted from the 
present Regulations; and why there is no explanation in the Explanatory Note 
for this change of substance.” 

 
The Food Standards Agency (Scotland) responds as follows: 
 
8. The sampling and analysis requirements to which the Committee refers are 
directly applicable measures by virtue of Article 1.3 of, and Annex I to, the 
Commission Regulation (EC) No. 466/2001 as amended.  These requirements are 
directly imposed on the competent authority of the member State.   
 
9. Notwithstanding previous drafting practice, the FSA considered that it was quite 
inappropriate for such requirements to be set out as a re-iteration of directly 
applicable legislation.  However, to ensure transparency, the provisions on sampling 
and analysis have been referred to in footnote [*] on page [] of the Regulations and 
listed in paragraph 3 of the Explanatory note. 
 
10. The Agency considers this to be a drafting change that appropriately reflects 
the correct drafting approach. These measures remain directly applicable by virtue of 
Regulation 466/2001 as before. 
 
 

The National Health Service (Superannuation Scheme and Additional 
Voluntary Contributions) (Scotland) Amendment Regulations 2006, (SSI 
2006/307) 

 
11. On 13 June 2006 the Committee asked the Executive to explain the references 
in new regulation T2A(4), (5) and (6) (inserted by regulation 15 of this instrument) to 
“the information referred to” in paragraphs 7 and 8 as those provisions do not appear 
to contain any such information. 
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The Scottish Executive responds as follows 
 
12. The Executive thanks the Committee for this comment on the 2006Regulations. 
 
13. The Executive confirms that the references in new regulation T2A(4), (5) and 
(6) (inserted by regulation 15 of this instrument) to “the information referred to” in 
paragraphs 7 and 8 should be references to  “the information referred to” in 
paragraphs 3 and 4 and the Executive apologises for this error. 
 
14. The Executive confirms to the Committee that this error will be corrected during 
the proposed consolidation of the NHS pension regulations.  It is anticipated that the 
consolidated regulations will be laid before the Parliament as soon as practically 
possible after the summer recess.  
 
 

The Common Agricultural Policy (Wine) (Scotland) Amendment 
Regulations 2006, (SSI 2006/311) 

 
15. On 13 June 2006 the Committee asked the Executive for an explanation of the 
following matters. 
 

(a) the Executive is asked, with reference to regulation 11 whether the 
omission of a reference to the further amendment to Regulation 1622/2000 
(Commission Regulation (EC) No. 0643/2006, (O.J. No. L 115, 28.04.06, p.6) 
is deliberate; 
(b) the Executive is asked, with reference to the amendment made to 
Schedule 5 of the principal Regulations by regulation 12 to explain the first 2 
entries which seem already to be included in the Schedule.  A similar point 
arises in relation to the references to Council Regulations 3205/1993 and 
2329/1998 inserted into Schedule 7 by regulation 14. 
(c) the Executive is asked to explain the references to Regulations 1574/2002 
and 0715/2003, in Schedule 11 inserted by regulation 17 as these 
Regulations appear no longer to be in force; and 
(d) the Executive is asked, in relation to Schedule 12 as inserted by regulation 
17, whether the omission of the most recent amendments (Commission 
Regulation (EC) No. 261/2006, O.J. No. L. 046, 16.02.06, p.18, and the 
Corrigendum at O.J. No. L 272, 23.10.03, p.38 is deliberate. 

 
The Scottish Executive responds as follows: 
 
First question 
 
16. We agree with the Committee that there have been further Community 
amendments to Regulation 1622/2000 which have not been included in the 
Regulations.  This was an oversight.  The amendment to Regulation 1622/2000 is a 
de-restrictive measure and does not therefore need any enforcement action.  We will 
update the definition of Regulation 1622/2000 at the next legislative opportunity.   
 
Second question 
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17. The Executive is grateful to the Committee for drawing these duplication of 
entries to their attention.  They were inserted in error and will be corrected before the 
instrument goes for printing.  
 
Third question 
 
18. We note the references to Commission Regulations 1574/2002 and 0715/2003.  
We were aware that these Regulations had not been expressly repealed but not 
aware these amendments were no longer in force.  We will delete the references to 
these Regulations when the principal Regulations are next amended.   
 
Fourth question 
 
19. We agree with the Committee that there have been further Community 
amendments to Regulation 753/2002 which have not been included in the 
Regulations. Again, this was an oversight.  The amendment to Regulation 753/2002 
is also a de-restrictive measure and does not therefore need any offensive 
enforcement action.  We will update the definition of Regulation 753/2002 at the next 
legislative opportunity.  
 
 

The Seed (Registration, Licensing and Enforcement) (Scotland) 
Regulations 2006, (SSI 2006/313) 

 
20. On 13 June 2006 the Subordinate Legislation Committee requested an 
explanation of the following matters- 
 

(a) why Council Directive 2004/117/EC is being implemented later than the 
date specified in the Directive, namely 1 October 2005; and 
(b) why no Transposition Note was submitted with this instrument. 

 
The Scottish Executive responds as follows- 
 
21. The Scottish Executive is in the process of a substantial consolidation of the 
secondary legislation governing seed marketing and certification in Scotland, a 
process that commenced in 2004.  As part of that consolidation exercise, the Seed 
(Registration, Licensing & Enforcement) (Scotland) Regulations 2006 (S.S.I. 
2006/313) (“the Regulations”) essentially consolidate the Seeds (Registration, 
Licensing and Enforcement) Regulations 1985 (S.I. 1985/980).  Council Directive 
2004/117/EC (“the Directive”) covers the carrying out of certain seed certification 
activities under licence and also the matter of equivalence of seed produced in third 
countries.    It makes permanent the terms of a temporary experiment on the use of 
licensed personnel (Commission Decision 98/320/EC (seed sampling and seed 
testing) and Council Directive 98/96/EC (crop inspections)), hence the fact that much 
of its content has previously been implemented.  The measures necessary to 
implement the Directive were substantially in place prior to 1 October 2005 through a 
combination of the 1985 Regulations and the seed marketing regulations, in 
particular the Oil and Fibre Plant Seed (Scotland) Regulations 2004 (S.S.I. 
2004/317), the Cereal Seed (Scotland) Regulations 2005 (S.S.I. 2005/328) and the 
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Fodder Plant Seed (Scotland) Regulations 2005 (S.S.I. 2005/329).  As 
implementation of the Directive is being achieved through a substantially larger 
legislative exercise than simply the making of the Regulations, it has not been 
possible to fully transpose it prior to its final implementation date. 
 
22. The Executive appreciates that the Committee finds transposition notes useful 
and has had a recent practice of producing these in relation to the implementation of 
Directives.  As the Regulations are basically a  consolidation of previous regulations 
and indeed the Directive is essentially the permanent version of a temporary 
experiment on the use of licensed personnel in seed certification, no transposition 
note was produced.  On reflection, particularly given that the Regulations do 
implement a small number of new matters arising from the Directive, the Executive 
considers that it may have been useful to produce a transposition note. 
 
 

The Plastic Materials and Articles in Contact with Food (Scotland) 
Regulations 2006, (SSI 2006/314) 

 
23. In its letter of 13 June to Gerald Byrne the Committee commented as follows- 
 

“The Executive is asked to explain why regulation 9(4) refers to “proceedings 
for an offence under this regulation” when regulation 9 does not create any 
offence.” 

 
24. The Committee also asks why regulation 23 does not contain a similar 
amendment to regulation 10(2) of the Materials and Articles in Contact with Food 
(Scotland) Regulations 2005 as is made by regulation 23(6) of the English 
Regulations to the equivalent English provision”. 
 
The Food Standards Agency responds as follows: 
 
25. The offence referred to in regulation 9(4) is an offence under regulation 3(1) 
associated with non-compliance with the standards set out in regulation 9. 
Regulation 15 constitutes non-compliance as an offence. A defence is provided to 
such an offence, however, by schedule 5 paragraphs 6 and 7. The Agency considers 
that in those respects the requirements to comply, the offence and the available 
defences are thereby effectively constituted.  
 
26. The purpose of regulation 9(4) was principally to constitute a reference to the 
defences available under schedule 5 in those circumstances. Whilst the Agency 
accepts that regulation 9(4) is not well expressed for that purpose it considers that 
the other provisions referred to above properly constitute the legal requirements on 
their own.  
 
27. The Food Standards Agency will, however, take the next available legislative 
opportunity to clarify the purpose of regulation 9(4). 
 
28. In response to the second point raised, the amendment to the Materials and 
Articles in Contact with Food (England) Regulations 2005 related to a particular 
issue of drafting in those English Regulations, which did not arise in relation to the 
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Scottish equivalent regulations of 2005 since the Scottish regulations were differently 
drafted.  The present Regulations amended the equivalent Scottish Regulations only 
so far as necessary in consequence of the present Regulations. The Agency will, of 
course, be separately considering whether amendment is required to the Plastic 
Materials and Articles in Contact with Food (Scotland) Regulations 2005. 
 
 

The Plant Health (Potatoes) (Scotland) Order 2006, (SSI 2006/319) 
 
29. On 13 June 2006, the Subordinate Legislation Committee, having considered 
the above instrument, sought an explanation of the following matters:- 
 

(a) for an explanation of the purpose of and vires for the words “without 
payment” in articles 4(2) and 5(3) given section 4(2) of the parent Act; 
 
(b) for an explanation of the purpose and effect of the words “in acting 
under…” in articles 5(3)and 4(2); and to explain with reference to article 5(3) 
how an inspector could be said to be “acting under” article 5(2); 
 
(c) with reference to article 6 why paragraph (1) is stated to be subject to 
paragraphs (2), (3) and (4); 
 
(d) again with reference to article 6(1), to explain the wording of sub-
paragraph (b) with particular reference to the words “such notice” which 
appear to refer to the notice in the introductory words of paragraph (1): is it 
the intention that every notice be confirmed in writing which seem to be what 
the provision requires; 
 
(e) with reference to article 8, why paragraph (1) is stated to be “without 
prejudice to articles 6 and 7”. It is not clear how article 8 could prejudice these 
articles; 
 
(f) why the power in article 9 to apply to the court for a warrant does not also 
extend to the powers of entry in article 8; 
 
(g) with reference to article 10(1)(a)(ii), how this will apply in relation to 
paragraphs (1),(4) and (5) of article 5; and 
 
(h) to explain the meaning as drafted of paragraph (7) of article 10. Is the 
intention that section 136(3) should apply for the purposes of section 3(5) of 
the parent Act in relation to prosecutions for offences against the Order? 

 
The Scottish Executive responds as follows:-  
  
30. The Executive welcomes the opportunity to provide clarification in relation to 
the matters raised in the Committee’s letter. 
 
31. The principal Act provides at 4 (2) that “The Minister...may pay compensation in 
respect of any crop or any seed, plant or part thereof, which is removed or destroyed 
by or under the instructions of an inspector authorised by him”. The Act is in this 
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respect permissive in relation to the provision of compensation and in this instance 
the Order makes it clear that in the case of affected crops identified under Article 4 
only the required samples of potato will be removed and under article 5 again 
samples of waste potato material are removed. The purpose of stating that samples 
will be removed without payment is to ensure that there is certainty in the industry 
that de minimis claims in respect of removal of a minute proportion of a potato crop 
under Article 4 should not be made and in respect of article 5 the waste material has 
by definition no intrinsic value. The provision therefore avoids any doubt of any 
prospect of compensation due to the quantity or nature of the samples being taken. 
 
32. The purpose of the words “ In acting under” is to convey the inference that an 
inspector may enter onto premises under paragraph (1) with the sole and express 
intention of carrying out an inspection of waste potato material and as a result of that 
may request under (2) that the potato grower or occupier complies with a request to 
identify an area where waste potato material is being kept. The use of “In acting 
under (1) or (2)” is intended to provide for an alternative situation where the inspector 
has entered premises for another stated purpose but whilst there sees an area which 
appears to him to be an area of waste potato material and in that case asks for this 
to be identified. The form of wording then permits the inspector to remove a sample 
for testing in both scenarios and prevents any inference that a sample could only be 
removed validly in a case under paragraph (1) where the principal purpose of the 
inspection was to identify an area of waste potato material and take samples. 
 
33. Article 6 (1) is stated to be “subject to” paragraphs (2) (3) and (4) as these 
succeeding paragraphs qualify the nature of the written notice and ensures that there 
is a uniformity in relation to notices initially made in writing and those made orally but 
followed up in writing. 
 
34. The wording of Sub-paragraph (b) of article 6(1) is intended to ensure that 
notices may be given orally, initially. The reference to “such notice” is in the same 
sentence as the reference to oral notice to ensure  that the reader knows that oral 
notices are to be confirmed in writing. 
 
35. The reference to “without prejudice to” is intended to ensure that there is no 
prejudice from the actions which may be taken by an inspector to the actions which 
may be required by an inspector in the preceding articles. 
 
36. I am grateful to the Committee for pointing this out and confirm that the matter 
will be dealt with in future where any amending instrument is made. 
 
37. The reference to the whole of article 5 in the offence provision is within article 
5(2) and the reference to article 5 catches this. 
 
38. The inclusion of this provision is necessary to ensure that prosecutions are 
raised timeously. The requirement under the parent Act is for proceedings to be 
raised within a twelve month period but in relation to proceedings in Scotland the 
Criminal Procedure (Scotland) Act clarifies the timescale within which offences under 
summary proceedings must be commenced. The paragraph mirrors the similar 
provision in the principal Plant Health (Scotland) Order (SSI 2005/613) of 2005 which 
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refers specifically to the relevant criminal statute to ensure that the relevant 
timescales are adhered to. 
 
 

The National Health Service (General Dental Services) (Scotland) 
Amendment (No. 2) Regulations 2006, (SSI 2006/321) 

 
39. On 13 June 2006 the Committee requested an explanation of the following 
matters which are answered below: 
 

“The Executive is asked to explain the reference in regulation 2(2) to 
“regulation 4(1)” of the 2006 Regulations which does not appear to be 
correct.” 
 

40. The Executive acknowledges that the reference to regulation 4(1) is incorrect. 
The intention was to refer to regulation 5(1). The Executive thanks the Committee for 
drawing this typographical error to their attention. The error will be corrected as soon 
as possible by means of a correction slip. 
 

“The Committee also asks the Executive what plans it has to consolidate 
these Regulations” 

 
41. The Executive explains that it plans to consolidate The National Health Service 
(General Dental Services) (Scotland) Regulations 1996 during the first quarter of 
2007. 
 
 

The Education (Graduate Endowment, Student Fees and Support) 
(Scotland) Amendment Regulations 2006, (SSI 2006/323) 

 
42. On 13 June 2006 the Committee asked the Executive to :- 
 

(a) explain the drafting of paragraph 11(a) of Schedule 1 to the Education 
(Fees and Awards) (Scotland) Regulations 1997 (“the 1997 Regulations”) and 
in particular the use of the word “or” at the end of that provision since it 
appears to create an unlimited category of “excepted student”; 
 
(b) explain the references to “regulation 13” in Schedules 2 and 3 to the 1997 
Regulations given that regulation 13 has been omitted by paragraph 4 of 
Schedule 3 to this amending instrument; 
 
(c) explain the inclusion of “step child” in paragraph 9 of Schedule 1 to the 
Education (Student Loans) (Scotland) Regulations 2000 given its absence 
from the equivalent provisions in the other principal Regulations being 
amended; and 
 
(d) provide further information on the timing of consolidation of the remaining 
parts of the principal Regulations. 

 
The Scottish executive responds as follows: 
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43. The Executive thanks the Committee for this comment on these Regulations. 
 
44. With reference to the drafting of paragraph 11(a) of Schedule 1 to the 
Education (Fees and Awards) (Scotland) Regulations 1997 (“the 1997 Regulations”) 
and in particular the use of the word “or” at the end of that provision, the Committee’s 
attention is drawn to the qualification, which appears to be part of paragraph 11(b) of 
Schedule 1 to the 1997 Regulations, on line 3 of that sub-paragraph, beginning “by 
reason only that that person…”. That qualification is intended to apply to paragraph 
11(a) as well as to paragraph 11(b) and therefore should be on a separate line below 
paragraph 11(b) so that it clearly applies to both paragraph 11(a) and (b). The 
Executive intends to correct this error by means of a correction slip.  
 
45. With regard to the references to “regulation 13” in Schedules 2 and 3 to the 
1997 Regulations it is confirmed that regulation 13 has been omitted by paragraph 4 
of Schedule 3 to this amending instrument. The references to “regulation 13” in 
Schedules 2 and 3 to the 1997 Regulations therefore have no effect in law. The 
Executive apologises for this error and undertakes to correct it in the forthcoming 
consolidation of the principal Regulations referred to at paragraph 6 below. 
 
46. With reference to the inclusion of “step child” in paragraph 9 of Schedule 1 to 
the Education (Student Loans) (Scotland) Regulations 2000 (”the 2000 Regulations”) 
given its absence from the equivalent provisions in the other principal Regulations 
being amended, it is considered that in the other principal Regulations, “step child of 
a Swiss National” was included within existing definitions of “child” or “person’s 
child”, whereas this was not the case in the 2000 Regulations. However, the 
Committee is thanked for bringing this point to the Executive’s attention as the 
Nursing and Midwifery Student Allowances (Scotland) Regulations 1992 also do not 
have an existing definition of “child” that includes “step child of a Swiss National” and 
so the Executive considers that there is scope for clarification and undertakes to do 
so in the forthcoming consolidation of the remaining parts of the principal 
Regulations referred to at paragraph 6 below.  
 
47. The Executive intends to progress the consolidation of the remaining parts of 
the Regulations over the summer recess, with the aim of laying these before 
Parliament later this year. 
 
 

The Animals and Animal Products (Import and Export) (Scotland) 
Amendment Regulations 2006, (SSI 2006/335) 

 
48. On 13th June 2006 the Subordinate Legislation Committee considered the 
above instrument and sought an explanation of the following matter:-  
  

“whether in new regulation 18 substituted by regulation 3(2) the reference 
should be to Article 2.3 of the Commission Decision, rather than to Article 
2.4.” 
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The Scottish Executive responds as follows:-  
 
49. The Executive is grateful to the Committee for raising this point and allowing it 
to clarify this matter. The Executive considers that the reference to Article 2.4 of the 
Commission Decision in new regulation 18(3)(a) is relevant as it provides that the 
importer shall provide details of the quarantine facility or centre to which the birds will 
be conveyed on leaving the border inspection post and proof that the facility or 
centre will accept the birds. The Executive does not consider that reference to Article 
2.3 of the Commission Decision in regulation 18(3)(a) would be appropriate as this 
provision specifically deals with the importation of birds and not the conveyance of 
birds, after importation, from the border inspection post to the quarantine facility or 
centre.  
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