
 
SL/S2/06/19/A 

 
 

 
 

SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

19th Meeting, 2006 (Session 2) 
 

Tuesday 6 June 2006 
 

 
The Committee will meet at 10.30am in Committee Room 6. 
 
1. Delegated powers scrutiny: The Committee will consider the delegated powers 

provisions in the following bill— 

Health Board Elections (Scotland) Bill at Stage 1. 

2. Executive responses: The Committee will consider a response from the 
Executive to points raised on the following— 

the Town and Country Planning (Listed Buildings and Buildings in 
Conservation Areas) (Amendment) (Scotland) Regulations 2006, 
(SSI 2006/266) 

the Town and Country Planning (Application of Subordinate Legislation 
to the Crown) (Scotland) Order 2006, (SSI 2006/270) 

the Regulation of Care (Applications and Provision of Advice) 
(Scotland) Amendment Order 2006, (SSI 2006/272) 

the Designation of Institutions of Higher Education (Scotland) Order 
2006, (SSI 2006/279). 

3. Instruments subject to annulment: The Committee will consider the following—  

the Sea Fishing (Marking and Identification of Passive Fishing Gear 
and Beam Trawls) (Scotland) Order 2006, (SSI 2006/284) 

the Police Pensions Amendment (Scotland) Regulations 2006, 
(SSI 2006/285) 



 

Act of Sederunt (Fees of Solicitors in the Sheriff Court) (Amendment) 
2006, (SSI 2006/295). 

4. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the Crime (International Co-operation) Act 2003 (Commencement 
No. 2) (Scotland) Order 2006, (SSI 2006/281) 
 
the Licensing (Scotland) Act 2005 (Commencement No. 2 and 
Transitional Provisions) Order 2006, (SSI 2006/286) 
 
the Disease Control (Interim Measures) (Scotland) Amendment Order 
2006, (SSI 2006/291) 
 
Act of Sederunt (Chancery Procedure Rules) 2006, (SSI 2006/292) 
 
Act of Sederunt (Ordinary Cause Rules) Amendment (Causes Relating 
to Articles 81 and 82 of the Treaty Establishing the European 
Community) 2006, (SSI 2006/293) 
 
Act of Sederunt (Rules of the Court of Session Amendment No. 4) 
(Fees of Solicitors) 2006, (SSI 2006/294). 
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SUBORDINATE LEGISLATION COMMITTEE 
 

19th Meeting, 2006 (Session 2) 
 

Tuesday 6 June 2006 
 

Executive Response 
 
 

The Town and Country Planning (Listed Buildings and Buildings in 
Conservation Areas) (Amendment) (Scotland) Regulations 2006, 
(SSI 2006/266) 
 

1. The Committee has asked the Executive to explain:  
  

(a) the vires for sub-paragraph (ii) of the inserted provision; 
 
(b) the numbering of the inserted paragraph considering the reference to 
“regulation 5(1)” in the inserted paragraph; 
 
(c) to which “paragraph (1)” reference is made in sub-paragraph (ii) and 
the effect of that reference with respect to paragraph (2) of regulation 5 of the 
principal Regulations (as amended). 

 
The Town and Country Planning (Application of Subordinate Legislation 
to the Crown) (Scotland) Order 2006, (SSI 2006/270) 

 
2. The Committee has asked the Executive to explain: 
 

(a) to what the words “regulation 5(2)” in new paragraph (3) of regulation 5 
of SI 1987/1529 inserted by article 7(3) refer. 
 
(b) with reference to paragraph (4) of article 7, new paragraph (4A) of 
regulation 6 of the 1987 Regulations, the effect of the words from “a planning 
authority” to “regulation 3 or 4” referred to in sub-paragraph (a) of the inserted 
new paragraph which do not appear in regulation 6(1). 
 
(c) in paragraph (5) of article 7: 

a. the description given in parentheses for regulation 7 which does not 
appear to be correct; and 

b. the effect in the replacement regulation 7(a) of the words substituted in 
regulation 3(2) do not appear in that regulation. 

 
The Scottish Executive responds as follows:- 
 
Question 2(a) 
 
3. New section 73B(8) of the Planning Listed Buildings and Conservation Areas) 
(Scotland) Act 1997 (as inserted by section 92 of the Planning and Compulsory 
Purchase Act 2004) provides that the Scottish Ministers must publish notice of 
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applications for consent for urgent works in accordance with such requirements as 
may be prescribed. Regulation 2 prescribes whether publication is required by 
applying the existing requirements for publication of notices in regulation 5(1) of the 
Town and Country Planning (Listed Building and Buildings in Conservation Areas) 
(Scotland) 1987 (“the listed buildings Regulations”) to the Crown, except in the 
certain cases identified in subparagraph (ii). The Executive therefore consider that 
subparagraph (ii) of the inserted provision relates to regulation of the requirements 
for publication of notices and is intra vires the powers in section 73B(8).  
 
Questions 2(b)  
 
4. The Executive advise that that the inserted paragraph should be numbered 
“(1A)”. We thank the Committee for drawing our attention to this point, and advise 
that amending provision will be made by way of a corrective instrument as soon as 
possible. 
 
Question 2(c)  
 
5. The reference in subparagraph (ii) is to paragraph (1) of regulation 5 of the 
listed building Regulations. Regulation 5(2) makes provision to enable 
representations to be made on a application within certain time periods before an 
application for consent may be determined. For those cases where regulation 5(1) 
does not apply, the provisions of regulation 5(2) will not apply, and the planning 
authority may proceed to determine the application in those cases.  
 
Question 3(a)  
 
6. The intention is to refer to regulation 5(2) of the Town and Country Planning 
(Listed Building and Buildings in Conservation Areas) (Scotland) 1987 (“the listed 
buildings Regulations”). We acknowledge that it may have been clearer to for the 
provision to simply refer to “paragraph (2)”, and will seek to clarify this point in the 
corrective instrument. 
 
Question 3(b)  
 
7. We accept that that the provision in (4A)(a) erroneously refers to “under 
regulation 3 or 4” as these words do not appear in regulation 6(1). We are grateful to 
the Committee for drawing our attention to this point. The Executive are of the view 
that the effect of the substituted words is sufficiently clear, although we will seek to 
correct the error in the corrective instrument referred to above.  
 
Question 3(c) 
 
8. (a) We acknowledge that in article 7(5), the heading in regulation 7 of the 
principal listed buildings Regulations is incorrectly described. We are of the view that 
the reference to “regulation 7” is sufficient to enable identification of the relevant 
regulation within the provision. However, we will deal with the error in the corrective 
instrument referred to in the preceding answers, and we thank the Committee for 
raising the point.  
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9. (b) The words substituted by replacement regulation 7(a) (as inserted by 
article 7(5)) do not appear in regulation 3(2). Regulation 7(a) therefore has no effect. 
We accept that the provision is defectively drafted, although we take the view this 
does not effect the validity of the order. The Executive is very grateful to the 
Committee for highlighting this error, and the point will be dealt with in the 
forthcoming corrective instrument.  
 
10. The Executive appreciate the Committee’s concerns about the drafting points 
arising in respect of these instruments. In order to comply with European obligations, 
the instruments required to be laid as a matter of urgency. However, as indicated 
above, the Executive will now seek to rectify the errors, together with any additional 
minor points which may be made, in corrective instruments to be brought forward as 
soon as possible.  
 
 

The Regulation of Care (Applications and Provision of Advice) 
(Scotland) Amendment Order 2006, (SSI 2006/272) 

 
11. On 30th May 2006 the Committee asked in relation to the above instrument: 
 

“The Committee asks the Executive to explain the purpose of the citation as 
an enabling power of section 14(3) which does not appear to be relevant to 
the making of the instrument.” 
 
“The Committee notes that this is the 4th substantive amendment of the 
principal Order and asks the Executive when it plans to consolidate the 
legislation in this area?” 

 
The Scottish Executive responds as follows – 
 
First question 
 
12. The Executive is grateful to the Committee for pointing out this and agrees 
that reference to s14 (3) as an enabling power is not relevant. However the 
Executive does not consider that this error affects the validity of the Regulation.  
 
Second question 
 
13. The Executive acknowledges the Committee’s note regarding consolidation. 
The Executive will begin working on a Consolidation order at the earliest opportunity. 
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The Designation of Institutions of Higher Education (Scotland) Order 
2006, (SSI 2006/279) 

 
14. On 30 May 2006 the Committee asked the Executive – 
 

“to explain why article 3 removes the words “The Robert Gordon University” 
from the 1992 Order when those words do not appear in the Order. Instead, 
the University is designated under its former title “The Robert Gordon Institute 
of Technology.” 

 
The Scottish Executive responds as follows: 
 
15. The Executive thanks the Committee for this comment on the 2006 Order. 
 
16. The Designation of Institutions of Higher Education (Scotland) Order 1992 
(S.I. 1992/1025) as originally enacted referred to “The Robert Gordon Institute of 
Technology”. However, that Order was amended by the Designation of Institutions of 
Higher Education (Scotland) Amendment Order 1993 (S.I. 1993/424) which replaced 
those words with “The Robert Gordon University”. Reference to the Amendment 
Order is narrated in footnote (c) to the 2006 Order. 
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