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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

18th Meeting, 2006 (Session 2) 
 

Tuesday 30 May 2006 
 

 
The Committee will meet at 10.30am in Committee Room 6. 
 
1. Delegated powers scrutiny: The Committee will consider a response from the 

Executive to points raised on the following bill— 

Animal Health and Welfare (Scotland) Bill at Stage 2. 

2. Executive responses: The Committee will consider a response from the 
Executive to points raised on the following— 

the Management of Offenders etc. (Scotland) Act 2005 (Supplementary 
Provisions) Order 2006, (SSI 2006/draft). 

3. Draft instruments subject to approval: The Committee will consider the 
following— 

the Management of Offenders etc. (Scotland) Act 2005 (Supplementary 
Provisions) Order 2006, (SSI 2006/draft) 

the Civil Partnership Act 2004 (Consequential Amendments) (Scotland) 
Order 2006, (SSI 2006/draft) 

the Family Law (Scotland) Act 2006 (Consequential Modifications) 
Order 2006, (SSI 2006/draft) 

the Human Organ and Tissue Live Transplants (Scotland) Regulations 
2006, (SSI 2006/draft) 

the International Criminal Court (Immunities and Privileges) (No. 1) 
Order 2006, (SSI 2006/draft) 



 

the International Criminal Court (Immunities and Privileges) (No. 2) 
Order 2006, (SSI 2006/draft) 

the Scotland Act 1998 (River Tweed) Order 2006, (SSI 2006/draft). 

4. Draft Code of Practice subject to annulment: The Committee will consider the 
following—                                                                                                                                      

Draft Code of Practice for using plant protection products in Scotland, 
(SE 2006/83). 

5. Instruments subject to annulment: The Committee will consider the following—  

the Seed Potatoes (Fees) (Scotland) Amendment Regulations 2006, 
(SSI 2006/264) 

the Planning (National Security Directions and Appointed 
Representatives) (Scotland) Rules 2006, (SSI 2006/265) 

the Town and Country Planning (Listed Buildings and Buildings in 
Conservation Areas) (Amendment) (Scotland) Regulations 2006, 
(SSI 2006/266) 

the Planning and Compulsory Purchase Act 2004 (Transitional 
Provisions) (Scotland) Order 2006, (SSI 2006/269) 

the Town and Country Planning (Application of Subordinate Legislation 
to the Crown) (Scotland) Order 2006, (SSI 2006/270) 

the Regulation of Care (Applications and Provision of Advice) 
(Scotland) Amendment Order 2006, (SSI 2006/272) 

the Regulation of Care (Fees) (Scotland) Amendment Order 2006, 
(SSI 2006/273) 

the Regulation of Care (Requirements as to Care Services) (Scotland) 
Amendment Regulations 2006, (SSI 2006/274) 

the Robert Gordon University (Establishment) (Scotland) Order 2006, 
(SSI 2006/276) 

the Designation of Institutions of Higher Education (Scotland) Order 
2006, (SSI 2006/279) 

the Scotland Act 1998 (Agency Arrangements) (Specification) Order 
2006, (SI 2006/1251). 

 

 



 

6. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the Planning and Compulsory Purchase Act 2004 (Commencement 
No. 3) (Scotland) Order 2006, (SSI 2006/268) 
 
the Regulation of Care (Scotland) Act 2001 (Commencement No. 7 
and Transitional Provisions) Order 2006, (SSI 2006/275). 

 
 

David McLaren 
Clerk to the Committee 

Tel: 0131 348 5212 
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SUBORDINATE LEGISLATION COMMITTEE 
 

18th Meeting, 2006 (Session 2) 
 

Tuesday 30 May 2006 
 

Executive Response 
 

 
Animal Health and Welfare (Scotland) Bill as amended at Stage 2 

 
1. By letter of 23 May 2006, the Subordinate Legislation Committee raised a number 
of issues relating to the Animal Health and Welfare (Scotland) Bill. The substance of the 
Committee’s question in relation to each matter and the Executive’s response is set out 
below. 
 
Section 2 – Slaughter of treated animals 
Section 8 – Specified diseases 
 
The Committee asked the Executive why, in relation to sections 2 and 8 of the Bill, there 
is no alternative procedure for non-urgent situations.  
 
The Executive responds as follows – 
 
2. Sections 2 and 8 (inserting section 16B, and section 28I and Schedule 2B, 
respectively) are designed to deal only with emergency type situations in which the 
ability to act quickly will be essential (e.g. in relation to section 2, to ensure disease free 
status is obtained as early as possible to resume international trade thereby limiting the 
economic consequences of an outbreak, or, in relation to section 8, to ensure that a new 
fast spreading disease is specified in Schedule 2B so that emergency biosecurity codes 
can be made and appropriate penalties are available for deliberately infecting an animal 
with the disease). Therefore, the Executive does not consider it would be necessary or 
appropriate to provide an alternative procedure for non-urgent situations.  
 
3. Class 3 order making procedure was specifically chosen for each of sections 2 
and 8, in preference to Class 5, due to the enhanced level of parliamentary scrutiny 
which it affords. In addition, in response to the Committee’s report at stage 1, provision 
has been made requiring that an order made under section 2 or 8 must provide details of 
the situation giving rise to the need for the order, thereby enhancing Parliamentary 
scrutiny and general transparency. 
 
The Committee also asked whether the Executive would consider bringing forward an 
amendment so that the procedure in these sections would be in line with those in 
sections 1 and 3.  
 
The Executive responds as follows – 
 
4. As stated above, the Executive does not consider it appropriate to bring forward 
such an amendment. Sections 1 and 3 are designed to deal with both emergency and 
non-emergency type situations hence the different choice of procedure. The Executive’s 



 

view is that the practical context of sections 2 and 8 justifies the approach chosen in 
each case. 
 
Section 7 – Seizure of carcases etc. 
 
The Committee asked the Executive for clarification with regard to the definition of 
« creatures » 
 
The Scottish Executive responds as follows – 
 
5. Section 7 inserts a new section 36ZA and 36ZB into the Animal Health Act 1981. 
Section 36ZA provides in certain circumstances for the seizure of the carcass of (or 
anything obtained from or produced by) an animal, bird or amphibian. Section 36ZB 
provides for compensation to be paid for the seizure of carcases of (and other things 
obtained from, or produced by) those creatures.  
 
6. The Executive considers that the meaning of the word “creatures” is clear from its 
context in section 36ZB. In its ordinary sense, “creature” is a broad term meaning a 
created or animate being other than man. In the narrow context of section 36ZB, which 
makes provision tied to section 36ZA (with which it falls to be read), the term relates to 
“animals, birds or amphibians” without the need for definition or elaboration. 
 
Section 34 – Animal Welfare codes 
 
The Committee noted that there is no provision for consultation in relation to a decision 
to revoke a code, and invited the Executive to comment. 
 
The Scottish Executive responds as follows – 
 
7. The power to revoke a code will normally be used when an existing code is 
replaced by a new code, and the power to revoke attracts the same Parliamentary 
procedure as for making a code. In those cases where an existing code is to be 
replaced, the Executive considers that the requirement to consult on the new code is 
sufficient to allow all interested parties an opportunity to comment in detail not only on 
the proposed new code itself but also on the differences between what is proposed and 
the existing code. 
 
8. It is also possible that a code will be revoked without the introduction of a new 
code. In these circumstances there is no requirement to consult. Of course the fact that 
consultation is not a statutory requirement does not prevent a consultation exercise being 
carried out if, in a particular case, that were appropriate. However, in the Executive’s view, 
the only real question to be considered here would be whether the code should be 
revoked or not. In any event, it appears to the Executive that interested parties would be 
able to make relevant representations on this issue without the need for formal 
consultation. Further, given that revocation is subject to affirmative resolution before the 
Parliament, it is expected that interested parties would have ample opportunity to make 
their views known to the Executive and MSPs before revocation could occur.  
 
9. The Executive hopes that this information is of assistance to the Committee in its 
consideration of the Bill. 
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SUBORDINATE LEGISLATION COMMITTEE 
 

18th Meeting, 2006 (Session 2) 
 

Tuesday 30 May 2006 
 

Executive Response 
 
 

The Management of Offenders etc. (Scotland) Act 2005 (Supplementary 
Provisions) Order 2006, (SSI 2006/draft) 

 
On 23 May 2006 the Committee asked for an explanation of the following matters – 
 

(a) in general, why the Executive considers that the provision made in the 
draft Order is within the vires of section 22(1) of the parent Act given that that 
power only allows “incidental” or “supplementary” provision to be made and 
that the Order appears to make substantive and substantially new provision; 
and 
 
(b) in particular, the vires of articles 6 and 7 given the reservations, 
respectively, in Sections H1(a) and B2 of Schedule 5 to the Scotland Act. 
 

The Scottish Executive responds as follows – 
 

(a) The Committee has noted that section 22(1) of the Management of 
Offenders etc. (Scotland) Act 2005 enables Scottish Ministers to make 
“supplementary, incidental or consequential provision”. The Executive also 
notes that in terms of that subsection Ministers have the power to make 
provision “ … which they consider necessary or expedient for the purposes of, 
in consequence of or for giving full effect to, any provision of …” the 2005 Act. 
The Scottish Ministers consider that the provisions contained in this Order are 
necessary or expedient for the purpose of giving full effect to the 2005 Act. 
Section 22(1) makes it clear that it is for Ministers to determine what is 
“necessary or expedient”. 
 
The Executive considers that all of the provisions in this Order are 
“supplementary” to provisions in the 2005 Act.  It notes that articles 2, 3 and 4 
are concerned with appointment of staff and more specifically impose certain 
limitations on who may be appointed. Section 4(2) of the Act contains the 
general power, or with regard to chief officers the duty, imposed on 
community justice authorities to appoint staff and the Executive considers that 
the Order in this regard does no more than make supplementary provision 
regarding the extent of the community justice authority’s powers or duties 
under this section. Therefore, the Executive considers that the provisions of 
articles 2, 3 and 4 of the Order are properly “supplementary” provisions. They 
are therefore within the vires of section 22(1). 
 
With regard to articles 5, 6 and 7 of the Order the Executive considers that 
these are supplementary provisions consequential on the establishment of 
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community justice authorities. Ministers consider that it is necessary or 
expedient for the purpose of giving full effect to the Act that chief officers of 
community justice authorities should be ineligible for jury service (article 5), 
that community justice authorities should be exempt from the requirement to 
obtain employers’ liability insurance (article 6) and that community justice 
authorities should be subject to the provisions of the re-use of Public Sector 
Information Regulations 2005 (article 7). Therefore the Executive considers 
that these provisions are within the vires of section 22(1). 
 
(b) The Executive acknowledges that the subject matter of the Employers’ 
Liability (Compulsory Insurance) Act 1969 is reserved by virtue of section 
H1(a) of Schedule 5 to the Scotland Act 1998. The Executive does not 
consider that the provisions of article 6 of the Order alter or affect the subject 
matter of the 1969 Act and consequently the Executive considers that the 
provisions of article 6 are within legislative competence. However, the 
Executive has carefully considered the Committee’s comments in relation to 
this particular provision and has concluded that an alternative means of 
achieving the same policy objective should be achieved without the need for 
provision in this Order. Consequently a revised draft of the Order will be 
prepared, removing the provisions of article 6, and will be laid before the 
Committee next meets, on Tuesday 30 May. 
 
With regard to the provisions of article 7 of the Order, the Executive would not 
agree that provisions of this article are outwith the legislative competence of 
the Scottish Parliament. Section B2 of Schedule 5 to the Scotland Act 1998 
provides that the subject matter of the Data Protection Act 1998 and Council 
Directive 95/46/EC are reserved. The Executive does not consider that this 
reservation extends to the provisions of the Re-use of Public Sector 
Information Regulations 2005. In any event, the Executive does not consider 
that the provisions of article 7 impact on the subject matter of the 2005 
Regulations. They apply the terms of these Regulations to community justice 
authorities established under the 2005 Act. Consequently the Executive 
considers that this provision is within legislative competence of the Scottish 
Parliament. 

 
Scottish Executive Justice Department 
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