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The Committee will meet at 10.30am in Committee Room 2. 
 
1. Delegated powers scrutiny: The Committee will consider a response from the 

Executive to points raised on the following bill— 

Criminal Proceedings etc (Reform) (Scotland) Bill at Stage 1. 

2. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in the following bill— 

Animal Health and Welfare (Scotland) Bill at Stage 2. 

3. Delegated powers scrutiny: The Committee will consider a response from the 
Executive to points raised on the following bill — 

Police, Public Order and Criminal Justice (Scotland) Bill at Stage 2. 

4. Executive responses: The Committee will consider responses from the 
Executive to points raised on the following— 

the Public Transport Users’ Committee for Scotland Order 2006, 
(SSI 2006/250) 

the Licensing (Scotland) Act 2005 (Commencement No. 1 and 
Transitional Provisions) Order 2006, (SSI 2006/239). 

5. Draft instruments subject to approval: The Committee will consider the 
following— 

the Management of Offenders etc. (Scotland) Act 2005 (Supplementary 
Provisions) Order 2006, (SSI 2006/draft). 



 

6. Instruments subject to annulment: The Committee will consider the following—  

the Divorce (Religious Bodies) (Scotland) Regulations 2006, 
(SSI 2006/253) 

the Divorce and Dissolution etc. (Pension Protection Fund) (Scotland) 
Regulations 2006, (SSI 2006/254) 

the Parental Responsibilities and Parental Rights Agreement 
(Scotland) Amendment Regulations 2006, (SSI 2006/255). 

7. Instruments not subject to Parliamentary procedure: The Committee will 
consider the following— 

the Food Protection (Emergency Prohibitions) (Amnesic Shellfish 
Poisoning) (West Coast) (No. 11) (Scotland) Order 2005 Revocation 
Order 2006, (SSI 2006/260). 

8. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the Housing (Scotland) Act 2006 (Commencement No.2) Order 2006, 
(SSI 2006/252). 
 

9. Conferring powers on the Scottish Parliament: The Committee will consider a 
memorandum from the Non Executive Bills Unit on— 

Interests of Members of the Scottish Parliament Bill: Provision 
conferring power to make amendments by resolution of the Scottish 
Parliament 
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SUBORDINATE LEGISLATION COMMITTEE 
 

17th Meeting, 2006 (Session 2) 
 

Tuesday 23 May 2006 
 

Executive Response 
 

 
Criminal Proceedings etc (Reform) (Scotland) Bill at Stage 1 

 
1. The questions raised by the Committee are repeated below along with the 
Executive’s comments in response. For the avoidance of doubt, all references to “the 
1995 Act” are to the Criminal Procedure (Scotland) Act 1995 (c.46) and all references to 
“the 1975 Act” are to the District Courts (Scotland) Act 1975 (c.20). 
 
SECTION 7(2) – POWER TO MAKE PROVISION IN RELATION TO USE OF 
ELECTRONIC DOCUMENTATION, STORAGE AND COMMUNICATION – NEW 
SECTION 305A(2) OF THE CRIMINAL PROCEDURE (SCOTLAND) ACT 1995 
 
2. The Committee notes that the terms “electronic complaint” and “electronic 
communication” are not defined for the purposes of subsection (2). The Committee 
notes that the definitions of the terms in subsections (8) and (9) of new section 305A of 
the 1995 Act will apply only in relation to that Act, but will not apply to section 7(2) 
because that subsection is not inserted into the 1995 Act and is a free-standing 
provision. The Committee does not believe that section 70(2) addresses this problem as 
it refers to section 307 of the 1995 Act whereas in terms in question are defined in 
section 305A. The Executive is asked to comment. 
 

Executive response 
 
The Executive agrees that the terms “electronic complaint” and “electronic 
signature” are not defined for the purposes of subsection (2). Further 
consideration will be given to whether the reference to “electronic complaint” 
should be explicitly linked to the definition contained in subsection (8) of new 
section 305A. 
 
In relation to the definition of “electronic signature” the Executive considers that 
an order under subsection (2) could adopt the definition in the Electronic 
Communications Act 2000 if this definition is suitable, but could also modify the 
definition if necessary.  Provision is already made in subsection (10) of new 
section 305A for the Scottish Ministers to modify the definition of “electronic 
signature” for the purposes of the 1995 Act. A modified definition may also be 
required for orders made under section 7(2). Nevertheless, the Executive will 
consider whether the terms used in subsection (2) should refer back to the 
definitions in subsection (9) of section 305A.  
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SECTION 35(4) – POWER TO INCREASE MAXIMUM TERM OF IMPRISONMENT TO 
12 MONTHS 
 
3. The Committee raises two points on this power. It is not clear to the Committee 
why the generic translation in subsection (2) cannot be applied to powers in Acts as well 
as to actual penalties. This might avoid problems that would arise should a power be 
overlooked. Amending instruments for this type of purpose can often be overlooked, 
particularly as a result of the passage of time. The Executive is asked to comment. 
 

Executive response  
 
The Executive will give further consideration to whether the generic translation in 
subsection (2) should be applied to powers in Acts as well as to actual penalties. 
 

4. It was also not clear to the Committee that the definition of “relevant power” in 
subsection (6) would be sufficient to cover provisions such as the restriction on the use 
of powers conferred by section 2(2) of the European Communities Act 1972 contained in 
Schedule 2 paragraph 1(1)(d) to that Act. The Executive is asked to comment. 
 

Executive response 
 
The Executive considers that the definition of “relevant power” would be sufficient 
to cover the power to legislate contained in section 2(2) of the European 
Communities Act, as restricted by paragraph 1(1)(d) of Schedule 2 to that Act. 
The Executive’s intention is that section 35(4) of the Bill should enable Ministers 
to amend the reference to “three months” in paragraph 1(1)(d) to “twelve months”. 
If the Parliament has ongoing concerns about the definition of “relevant power” 
then the Executive would welcome further clarification as to the nature of these 
concerns. 
 

SECTION 36(1) – POWER TO AMEND THE MAXIMUM LENGTH OF 
IMPRISONMENT, LEVEL OF FINE OR AMOUNT OF CAUTION IN A JP COURT IN 
SECTION 796) OR (7) OF THE 1995 ACT; AND 
 
SECTION 36(2) – POWER TO AMEND THE MAXIMUM LENGTH OF 
IMPRISONMENT, LEVEL OF FINE IN A JP COURT IN ANY ENACTMENT OTHER 
THAN S7(6) AND 7(7) OF THE CRIMINAL PROCEDURE (SCOTLAND|) ACT 1995 
 
5. The Committee considers that the order-making power in section 36(1) and the 
power in section 36(2) are significant and is not clear why these powers are not on the 
face of the Bill. The Executive is asked to expand on its thinking for delegating these 
powers. 
 

Executive response 
 
Under section 36 of the Bill, Ministers may by order amend the sentencing 
powers of JPs. However, any order is subject to a cap, as set out in section 36(3). 
This ensures that there is some flexibility as to the actual sentencing level which 
Ministers decide upon. For example, Ministers could increase the custodial 
sentencing powers of the JP court to 3, 4, 5 or 6 months.  
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If the maximum sentencing powers of the JP court were to be included in primary 
legislation, this flexibility would not exist. Instead, Ministers would have to take a 
decision now on what the appropriate sentencing limits of JP courts in the future 
might be, and would then have to decide at a subsequent date whether to 
commence that section of the Bill. 
 
The Executive holds the view that it would be preferable for Ministers to retain 
flexibility on the precise level at which JPs’ sentencing powers are set at in the 
future. This will allow future decisions to take into account issues such as the 
impact of training and appraisal in the JP courts, and also the overall levels of 
summary court business. For this reason, the powers are delegated rather than 
included in primary legislation, but are made subject to the affirmative procedure 
to ensure that appropriate scrutiny is afforded to any order introduced under this 
section. In considering this section of the Bill itself, the Parliament will no doubt 
give consideration as to whether a sentencing maximum of up to 6 months would 
be appropriate in the JP courts in future – that upper maximum limit appears in 
section 36(3) of the Bill. 

 
SECTION 39(1)(F) – POWER TO MAKE PROVISION FOR FIXED PENALTY 
DISCOUNTS – NEW SECTION 302(7A) OF THE CRIMINAL PROCEDURE 
(SCOTLAND) ACT 1995 
 
6. The Committee questions whether the use of the word “may” in paragraph (a) of 
new subsection (7A), would preclude the order requiring a discount to be applied in 
appropriate circumstances. The Executive is asked to clarify the position. 
 

Executive response 
 

The purpose of a discount scheme, if applied, would be to increase the timeous 
payment rate for fixed penalties. The Executive accepts that there could be an 
argument that the use of the word “may” in paragraph (a) of new subsection (7A) 
could suggest that any order which makes provision for discounting will leave 
open some form of discretion for the prosecutor as to whether a discount should 
be applied or not. Further consideration will be given to whether an amendment is 
needed to put beyond doubt the fact that any order made under subsection (7A) 
could require a discount to be applied in appropriate circumstances . 

 
SECTION 39(2) – POWER TO PRESCRIBE THE MAXIMUM LEVEL OF 
COMPENSATION OFFER – NEW SECTION 302A(8) OF THE CRIMINAL 
PROCEDURE (SCOTLAND) ACT 1995 
 
7. The Committee is content that the Executive has made a case for delegating 
powers in relation to prescribing the maximum level of a compensation offer. However, 
the amount of compensation is a sensitive issue and the Committee questions why an 
order made by Ministers under section 302A(8) of the 1995 Act is subject only to 
negative procedure. The Executive is asked to clarify why it has taken this approach, 
and why it did not consider that affirmative procedure may be more appropriate. 
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Executive response 
 
Although the maximum level of a compensation offer is to be prescribed by 
Ministers, the amount cannot exceed level 5 on the standard scale (presently 
£5000). 
 
The compensation offer is a new alternative to prosecution, but one which will be 
offered by prosecutors, and subsequently enforced, in much the same way as the 
existing alternative to prosecution (the “fiscal fine”). Existing sections 302(7) and 
(8) of the 1995 Act provides for a scale of fiscal fines to be set by Ministers by 
order, subject to negative procedure, with a maximum limit of level 1 on the 
standard scale. Presently the maximum fiscal fine which can be offered is £100, 
although level 1 is £200. The Bill will amend the maximum limit to level 2 (£500). 
 
There is therefore precedent for the provision at section 302A(8) – an overall 
maximum fixed by statute, with the actual maximum prescribed from time to time 
by order subject to negative procedure. It is not understood that in respect of the 
fiscal fine this has proved contentious or troublesome. It is also submitted that 
there is much to be said for a consistent approach to financial alternatives to 
prosecution. 

 
SECTION 43 – POWER TO MAKE FURTHER PROVISION AS TO FINES 
ENFORCEMENT OFFICERS AND THEIR FUNCTIONS – NEW SECTION 303ZA(14) 
OF THE CRIMINAL PROCEDURE (SCOTLAND) ACT 1995  
 
8. The Committee notes that the scope of this power is very wide and that there is 
very little detail on the face of the Bill as to how the power is to be used. The Committee 
asks the Executive for more detail on the proposed contents of any regulations made 
under the power; and asks that sample Regulations be made available to Parliament 
during the course of the Bill’s passage. 
 

Executive response 
 
New section 303ZA(14) of the 1995 Act relates to the power to prescribe the 
kinds of activity that may be performed as part of a work order. The question 
asked appears to relate to the power in new section 226A(4), inserted by section 
43 of the Bill. 
 
The power allows Ministers, by regulations made under the affirmative procedure, 
to make further provision as to fines enforcement officers (FEOs) and their 
functions. The principle of establishing FEOs is contained in the Bill itself, along 
with a framework for their operation and powers which, it is intended, will provide 
them with the range of powers and responsibilities necessary to conduct that role 
effectively. The regulation making power is required to ensure that any practical 
difficulties relating to the operation of the new statutory scheme for FEOs can be 
resolved (whilst still being subject to Parliamentary consideration) and to ensure 
that the range of functions and responsibilities that the FEO has remain up to 
date and appropriate in future. 
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Regulations made under this power could, for example, provide more detail 
relating to the procedure to be followed in respect of the exercise of any of the 
powers to be conferred upon FEOs in new sections 226C to 226G of the 1995 
Act. They could also be used to confer new duties and powers on the FEO if the 
view is taken in future that further powers would achieve the policy intention of 
maximising fine collection whilst minimising the use of prison as a punishment for 
default. It is for this reason that the affirmative procedure has been selected for 
this power, as it is recognised that any proposed new duties or powers should be 
considered by the Parliament. 

 
It will not be possible to provide sample regulations to the Parliament during the 
course of the Bill’s passage in respect of this power as it is intended to ensure 
that the functions, responsibilities and powers of FEOs can be refined and 
developed in the light of their introduction in practice. The provisions in new 
sections 226B to 226H of the 1995 Act (to be inserted by section 43 of the Bill) 
seek to set out in full the extent of the powers and functions that FEOs will have 
when initially introduced. But it may prove desirable, or even necessary, to make 
further provision in respect of FEOs in the light of reviewing their initial phase of 
operation. The content of any regulations made under this power would, 
therefore, be the product of experience and evaluation. 

 
SECTION 43 – POWER TO MAKE DETAILED PROVISION REGULATING 
EXECUTION OF RELEVANT DILIGENCES BY A FINES ENFORCEMENT OFFICER – 
NEW SECTION 226F(6) OF THE CRIMINAL PROCEDURE (SCOTLAND) ACT 1995  
 
9. The Committee notes that the power is wide and can modify or extend without 
restriction, the types of diligence that can be used. The Committee notes that the 
Executive is unable to give any indication of the type of provision that might be included 
in the Regulations. The Committee considers that these Regulations could contain a 
degree of detail that would be unsuitable for primary legislation. The Executive is asked 
to comment; to provide further explanation of why it considers that negative procedure is 
appropriate; and whether it can give the Committee an indication of the types of 
diligence that might be included in the Regulations.  
 

Executive response 
 
New section 226F(3) of the 1995 Act (as inserted by section 43 of the Bill) makes 
clear that the types of diligence an FEO will be entitled to execute will be 
restricted to arrestment of earnings and arrestment of funds standing in accounts 
held at any bank, building society or other financial institution. It is submitted 
therefore that the power in new section 226F(6) could not be used to extend the 
types of diligence that can be used by the FEO. 
 
The purpose of taking the power in new section 226F(6) is to allow detailed 
provision as to how FEOs will exercise these powers to be made in regulations. 
The Committee will be aware that the law of bankruptcy and diligence is 
undergoing a comprehensive review at present, by means of the Bankruptcy and 
Diligence Bill. By taking the power to make detailed regulations in respect of how 
FEOs will exercise these powers the Executive can ensure that the procedures to 
be followed will be fully in accordance with the provisions of the Bankruptcy and 
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Diligence Bill once it is passed by the Parliament. Further specification of the 
matters that may be contained in the regulations is set out in section 226F(7). 
Given that the power extends only to making provision in relation to the two types 
of diligence set out in new section 226F(3) the Executive submits that the 
negative procedure is appropriate. 

 
SECTION 50(2) – POWER TO PROVIDE THAT A JP COURT IS TO BE 
CONSTITUTED BY ONE JP ONLY 
 
10. The Committee questions why the Executive has decided that changes to the JP 
bench should be contained in subordinate legislation and not on the face of the Bill. 
Given that the policy intention is that change will happen over time in every area, the 
Committee wonders whether this should be set out on the face of the Bill. It takes the 
view that when the Executive is ready, and new ways of working are in place, then the 
provision to commence could be brought into force at that time, and that this might be 
preferable to leaving this to be rolled out through subordinate legislation. In other words 
the change should be set out in the Bill, but commenced in stages by a series of 
commencement orders as was done for the Title Conditions (Scotland) Bill. The 
Executive is asked to comment.  
 

Executive response 
 

The Executive has not made a final decision that JP courts definitely will be 
constituted by one JP only. The Executive would like to decide whether to make 
this change once the impact of other changes to the JP court can be assessed. 
For this reason, the Executive does not wish to include the provision in primary 
legislation, since it might not be commenced. The Executive does however wish 
to retain the flexibility to make this change in future if a bench of one JP is seen 
as being preferable to benches of more than one JP – for example for reasons of 
ensuring consistency. Any such change would be made by an order subject to 
affirmative procedure. 

 
11. The Committee also notes that there is no indication of how it is intended that the 
functions in subsection (5) will be conferred. The Committee assumes that Ministers will 
issue directions but questions whether these functions should be conferred by way of 
statutory instrument. The Executive is asked to clarify its intentions in this regard. 
 

Executive response 
 
Ministers’ ability to confer other functions upon clerks of court allows them to 
make practice directions. This means that the Scottish Court Service, acting on 
behalf of the Scottish Ministers, can set out the additional responsibilities which 
will form part of clerks’ job descriptions, in addition to providing legal advice to the 
court. Setting out these responsibilities is seen as a largely administrative 
process, which does not need to be subject to Parliamentary scrutiny. By contrast, 
the requirement that a legally qualified clerk should act as the legal adviser in 
each JP court (except for those presided over by a stipendiary magistrate) is seen 
as being an essential element in the lay justice system, which needs to be set out 
in legislation. 
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SECTION 51(4) – POWER TO REPEAL PROVISIONS OF THE DISTRICT COURTS 
(SCOTLAND) ACT 1975 
 
12. The Committee notes that the delegated powers in this provision are very wide 
and largely consequential on other provisions in the Bill. However, the Committee 
considers that the policy might be not be wholly covered by the ancillary powers 
conferred by section 69 and that an express provision is necessary. 
 
13. The Committee considers that the power could be subject to negative procedure 
if the Bill was amended to make clearer the purpose of the provision which is described 
in the DPM. If the Executive is not minded to make the purpose clear in this way, the 
Committee considers that affirmative procedure would be more appropriate. The 
Executive is asked to comment.  
 
SECTION 51(5) – POWER TO APPLY ENACTMENTS RELATING TO JP COURTS TO 
REMAINING DISTRICT COURTS 
 
14. The Committee notes that this power is subject to negative procedure. However, 
in the absence of any restrictions on the use of the powers in the Bill, and in light of the 
fact that powers will be used to modify the application of primary legislation, the 
Committee asks whether the Executive could restrict the powers in the Bill. If not, the 
Committee considers that affirmative procedure would be more appropriate. The 
Executive is asked to comment. 
 
SECTION 51(6) – POWER TO MODIFY ENACTMENTS FOR THE PURPOSE OF THE 
CONTINUED OPERATION OF REMAINING DISTRICT COURTS; AND 
 
SECTION 51(7) – POWER TO MAKE PROVISION RELATING TO THE 
JURISDICTION AND POWERS OF REMAINING DISTRICT COURTS 
 
15. The Committee notes the importance of the powers in these subsections, and 
raises the same point in relation to both as it does on the power in subsection (5). The 
Executive is asked to comment. 
 

Executive response 
 
The regulation making powers in sections 51(4) to 51(7) are provided to ensure 
that an appropriate statutory framework can be maintained for the operation of 
both JP courts and District Courts during the transitional period when some 
District Courts will have been replaced by JP Courts in those Sheriffdoms that 
have been subject to court unification, but others will continue to operate. It is the 
Executive’s intention to repeal the District Courts (Scotland) Act 1975 in its 
entirety once the court unification process is complete – it will be replaced by the 
provisions of this Bill. However, during the transitional period it will be necessary 
for the 1975 Act to continue to apply in the areas where unification has not taken 
place. It may also prove necessary to make changes to the 1975 or 1995 Acts in 
order to ensure consistent provision of court services across the mixed economy 
of district and JP courts that will exist as the transition is under way. 
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These provisions will be entirely transitional in nature and will cease to have 
effect at such point as court unification is completed and the organisational and 
procedural arrangements are dictated in full by the new provisions introduced in 
this Bill and under the 1995 Act more generally. As such these powers are 
directly associated with facilitating the disestablishment of all district courts, with 
the effect that, at the end of the transitional period, the district courts (taken as a 
whole) cease to exist (see section 51(2) of the Bill). The Executive will, however, 
give further consideration to whether the limited purpose of the order making 
powers that appear in this provision require to be set out in the Bill. 
It should be noted that, as the process of court unification will be phased in 
across Scotland on a Sheriffdom by Sheriffdom basis it is likely that the powers 
conferred under sections 51(4) to (7) will be used on a number of occasions – 
possibly making identical provision in respect of a different area as the process of 
phasing progresses. In order to make best use of Parliamentary time it is 
submitted that the negative procedure would be appropriate in these 
circumstances. 

 
SECTION 54(5) – POWER TO REGULATE PROCEDURE AND CONSULTATION TO 
BE FOLLOWED IN CERTAIN APPOINTMENT PROCESSES FOR JUSTICES OF THE 
PEACE 
 
16. It is not clear from the DPM whether Ministers intend to exercise the power 
conferred by this section, and the Committee notes that there is no obligation upon them 
to do so. The Committee seeks clarification of the Executive’s intentions in this respect. 
 

Executive response 
 
The Executive does intend to exercise the power conferred by this section. A draft 
order has been sent to the Justice 1 Committee, and is attached with this 
response. 
 

17. The Committee notes that while Ministers are bound to comply with the provisions 
of the order, there would appear to be nothing in the power which would prevent the 
order from containing its own provisions for exemptions from its provisions. The 
Executive is asked to clarify its drafting of the power. 
 

Executive response 
 
The Committee will note that the current draft order does not contain provisions 
for exemptions from its provisions. Future orders, or a revised version of the 
current order, could however include such exemptions. The Executive thinks that 
it is reasonable that any order could include exemptions. For example, it might 
make sense to waive the requirement to publicly advertise for lay vacancies to 
Justice of the Peace Advisory Committees, if public advertisements had been 
placed for lay vacancies to the same Committee less than three months 
beforehand, and an adequate shortlist of candidates had been identified from that 
previous campaign. 
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18. The Committee also notes that the existing power in section 9(8A) of the District 
Courts (Scotland) Act 1975, as inserted by the Bail, Judicial Appointments etc. 
(Scotland) Act 2000 is exercisable by affirmative rather than negative instrument. The 
Committee therefore asks the Executive to explain why the power in section 54(5) of the 
Bill is not also subject to affirmative procedure. 
 

Executive response 
 
The Executive took the view that this power would be used to set out some quite 
technical issues relating to procedure and consultation. For example, the Bill itself 
makes it clear at section 54(6) that lay people may be involved in the recruitment 
of justices of the peace (no equivalent principle is set out in the comparable 
provision under section 9(8A) of the 1975 Act) and the Committee will note that 
the draft of the Order to be made under this power sets out in more detail the 
nature of that lay involvement. However, the Executive acknowledges the 
importance of judicial appointments procedures generally and will give further 
consideration to this issue. 

 
SECTION 54(7)(A) – POWER TO SPECIFY THE DATE ON WHICH THE CURRENT 
APPOINTMENT OF JUSTICES OF THE PEACE CEASES TO HAVE EFFECT 
 
19. The Committee notes that this provision allows Ministers to specify the date on 
which JPs’ current appointments will cease and that the precise date on which JPs’ 
appointments will cease, has yet to be determined. 
  
20. In order to allow the Committee to consider whether negative procedure is 
appropriate, the Committee asks the Executive why it has not included a date in the Bill. 
 

Executive response 
 
Under section 55(2) of the Bill, the appointment of justices of the peace will be 
made subject to conditions relating to training, appraisal, and JPs’ availability for 
court business. It will therefore be necessary, when JPs’ new appointments begin, 
for the basis of a programme of training and appraisal to have been established, 
and for sheriffs principal to have been able to make an accurate assessment of 
an appropriate minimum sitting requirement for JPs within the sheriffdom. It was 
therefore considered that setting a specific date for the new appointments at this 
stage would be inappropriate. This is the reason why the date can be set by 
order, rather than being included on the face of the Bill. 

 
SECTION 55 - CONDITIONS OF OFFICE 
 
21. Although not covered in the DPM, the Committee notes that subsections (4) and 
(5) empower Ministers to make a scheme for the payment of allowances to JPs. This 
scheme will not take the form of a statutory instrument. 
 
22. The Committee considers it odd that a scheme of this nature should be 
determined by Ministers. It also noted that section 17 of the 1975 Act contains a similar 
provision but in that case the power (except in so far as relating to rates of allowances) 
is exercisable by way of statutory instrument subject to negative procedure. The 
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Committee asks the Executive why it has chosen not to provide for this power also to be 
exercised in the form of a negative statutory instrument. 
 

Executive response 
 
There is always a balance to be struck in administering such schemes between 
the need for due scrutiny, and the desirability of administrative simplicity. The 
Executive takes the view that in this case that balance is best struck through 
allowing Ministers to determine the scheme for the payment of allowances to JPs. 
Alterations to any such scheme would often be relatively minor – perhaps to take 
account of inflation. The proposed approach means that rates of allowances – for 
example mileage or loss of earnings allowances – could if necessary be 
increased without the requirement for Parliamentary approval. 

 
SECTION 58(6) – POWER TO MAKE PROVISION FOR TRIBUNALS FOR THE 
REMOVAL OF JUSTICES OF THE PEACE 
 
23. The Committee notes that the power is subject to negative procedure but that it 
replaces a power in the 1975 Act that is subject to affirmative procedure. The 
Committee’s initial view is that in this case, the power should be subject to affirmative 
procedure. The Executive is asked to provide further justification of its choice of 
procedure. 
 

Executive response 
 
The Executive’s view is that the provisions included in the order would be of a 
largely technical nature – the Bill itself sets out such matters as the composition of 
the tribunal. The Executive has however noted the Committee’s initial view, and 
will give further consideration to this point. 

 
24. The Committee also seeks clarification of the Executive’s intentions with regard to 
whether it is proposed to list the Tribunal in Schedule 1 to the Tribunals and Inquiries Act 
so that any order under the power will have the benefit of input from the Scottish 
Committee of the Council on Tribunals. The Executive is asked for clarification. 
 

Executive response 
 
Tribunals constituted under section 9A of the 1975 Act are not currently included 
in Schedule 1 of the Tribunals and Inquiries Act 1992 (the 1992 Act). In most 
respects, the arrangements for tribunals under this Bill will be very similar to those 
for tribunals established under the 1975 Act. The Executive will however consider 
further the question of whether these tribunals should be included in Schedule 1 
of the 1992 Act. It will consult the Scottish Committee of the Council on Tribunals 
on this issue. 

 
SECTION 61(9) – POWER TO REGULATE PROCEDURE/CONSULTATION TO BE 
FOLLOWED IN MAKING APPOINTMENTS OF STIPENDIARY MAGISTRATES 
 
25. The Committee was puzzled by the drafting of this provision. While Ministers are 
bound to comply with the order once it is made, the Committee notes that there is 
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nothing in the Bill which requires them to make an order in the first place. Also, the 
power appears to be sufficiently wide to allow for the inclusion of exemptions from its 
provisions. The Committee was uncertain therefore what the effect would be of the 
requirement on Ministers to comply with the provisions of such an order. The Executive 
is asked to clarify the effect of the requirement on Ministers. 
 

Executive response 
 
Ministers intend to use the order-making power in section 61(9). As is the case 
with the order-making power at section 54(5) an order drafted under section 61(9) 
could include exemptions from its own provisions. As already mentioned in 
respect of the power under section 54(5) the Executive considers it to be 
reasonable that such an order could include exemptions. 

 
26. The Committee also questions the detail of the appointments process in relation 
to JPs. It notes that the equivalent power in the 1975 Act (in section 9(8A)) prescribes 
affirmative procedure, and yet the current Bill proposes only negative procedure. The 
Executive is asked to clarify why it proposes negative procedure in this instance. 
 

Executive response 
 
It is assumed that this question refers to the provisions relating to stipendiary 
magistrates at section 61(9) and (10), since similar questions relating to JPs are 
set out in paragraph 19 of the Committee’s letter. There are no precisely 
equivalent powers to those set out in section 61(9) and (10) in the 1975 Act, since 
under that Act stipendiary magistrates were appointed by local authorities (see 
section 5 of the 1975 Act). We do however recognise that the provisions relating 
to justices of the peace in section 9(8A) of the 1975 Act are broadly comparable 
to those relating to stipendiary magistrates at section 61(9) and (10) of the Bill.  
 
As with section 54(5) of the Bill, the Executive took the view that this power would 
be used to set out some quite technical issues relating to procedure and 
consultation. In addition, unlike the provision in section 9(8A) of the 1975 Act, key 
principles which may be followed in appointing stipendiary magistrates – such as 
the involvement of lay people – are set out in the Bill. The Executive 
acknowledges the importance of judicial appointments procedures generally, 
however, and will give further consideration to this issue. 

 
SECTION 61(12) – POWER TO SPECIFY THE DATE ON WHICH THE CURRENT 
APPOINTMENT OF STIPENDIARY MAGISTRATES CEASES TO HAVE EFFECT 
 
27. The Committee was unclear whether the day mentioned in paragraph (b) of 
subsection (12) is the same day that is mentioned in paragraph (a). The words “that 
purpose” in paragraph (b) were considered confusing and the Committee was unsure 
whether this is the purpose of paragraph (b) or the purpose of paragraph (a). The 
Executive is asked for clarification. 
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Executive response 
 
The words “that purpose” in paragraph (b) refer back to the reference to 
“purpose” in paragraph (a). The day mentioned in paragraph (b) is therefore the 
same day as that mentioned in paragraph (a). The Executive will however 
consider this point further, and bring forward an amendment if clarification of the 
provision is considered necessary. 
 

I hope these comments are helpful in assisting the Committee’s scrutiny of the 
Delegated Powers Memorandum. Please do not hesitate to get back in touch if you have 
any further queries. 
 



 
 

S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2007 No.    

CRIMINAL LAW 

The Justices of the Peace (Scotland) Order 2007 

Made - - - - 2007 

Laid before the Scottish Parliament - - 2007 

Coming into force - - 2007 

The Scottish Ministers, in exercise of the powers conferred by sections 54(5) and (6), 56 and 68(2) of the 
Criminal Proceedings etc. (Reform) (Scotland) Act 2006 and all other powers enabling them in that behalf, 
and with the approval of the Lord President, hereby make the following Order: 

Citation and commencement 

1. This Order may be cited as the Justices of the Peace (Scotland) Order 2007 and shall come into force 
on                       2007. 

Interpretation 

2. In this Order— 
“the Act” means the Criminal Proceedings etc. (Reform) (Scotland) Act 2006; 
“appointed member” means a member of a JPAC appointed by the sheriff principal; 
“the Board” means the body known as the Judicial Appointments Board for Scotland which provides 
advice to the Scottish Ministers concerning judicial appointments; 
“JAC” means a Justices’ Appraisal Committee established in accordance with this Order; 
“JPAC” means a Justice of the Peace Advisory Committee established in accordance with this Order; 
“JTC” means a Justices’ Training Committee established in accordance with this Order. 

Appointment of JPs 

3.—(1) Subject to paragraph (2), the Scottish Ministers may appoint a person as a JP for a sheriffdom 
only if that person has been recommended for appointment by the JPAC for that sheriffdom. 

(2) Paragraph (1) does not apply to— 
(a) an appointment under section 54(7)(b) of the Act; or 
(b) a reappointment under section 57(2) of the Act. 

(3) In making decisions as to which persons to recommend for appointment as JPs, a JPAC— 
(a) shall act in accordance with procedures approved by the Board; 
(b) may have regard to recommendations submitted to it by other persons. 

(4) A JPAC may not recommend a person for appointment as a JP unless that person has undertaken a 
course of training approved for the purposes of this paragraph by the Lord President. 
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Formation of a JPAC 

4.—(1) There shall be a JPAC for each sheriffdom. 
(2) The sheriff principal of the sheriffdom shall be the convener of that sheriffdom’s JPAC and shall 

appoint the other members of it. 

Appointments to JPAC 

5.—(1) The sheriff principal shall from time to time make appointments so that, in addition to the sheriff 
principal, there are no less than seven, and no more than ten, members of the JPAC. 

(2) In making appointments under paragraph (1), the sheriff principal shall ensure that— 
(a) the number of appointed members of the JPAC who are JPs is equal to, or greater than, the 

number of such members who are not JPs; and 
(b) at least 3 appointed members of the JPAC are persons who are not— 

(i) a JP; 
(ii) the holder of any other judicial office; 

(iii) a solicitor; or 
(iv) an advocate. 

(3) The sheriff principal may not appoint a sheriff to be a member of the JPAC whilst another sheriff is 
such a member. 

(4) No person may be appointed as a member of a JPAC if that person is— 
(a) a Member of Parliament; 
(b) a Member of the Scottish Parliament; or 
(c) a local authority councillor, 

and a person shall cease to be a member of a JPAC on becoming a person described in sub-paragraph (a), 
(b) or (c). 

JPAC – terms of appointment 

6.—(1) Subject to paragraph (2), every appointed member of a JPAC shall be appointed for a term of 5 
years and, on the expiry of that term, may be re-appointed for one further term of 5 years only. 

(2) An appointed member of a JPAC shall cease to act as such on attaining 70 years of age. 

Appointments to JPAC – procedure 

7.—(1) No person may be appointed as a member of a JPAC without having been interviewed by a panel 
comprising— 

(a) the convener of that JPAC, or a sheriff having jurisdiction in the relevant area nominated by the 
convener; and 

(b) two JPs for the relevant area, each of whom has been a JP for 5 years. 
(2) In sub-paragraphs (a) and (b) of paragraph (1), the “relevant area” is the sheriffdom in respect of 

which the JPAC is formed except that, in the case of an interview under paragraph (1) held prior to [               
], the “relevant area” in sub-paragraph (b) of that paragraph is a commission area any part of which falls 
within that sheriffdom. 

(3) In making appointments to the JPAC, the sheriff principal— 
(a) shall bring the existence of a vacancy to the attention of— 

(i) all JPs appointed for the sheriffdom; or 
(ii) in the case of a vacancy arising before [                   ], all JPs appointed for a commission area 

any part of which falls within the sheriffdom, 
if the vacancy is one which the sheriff principal intends should be filled by a JP; and 



 

 15

(b) shall arrange for the existence of a vacancy to be advertised in a newspaper circulating in the 
sheriffdom if the vacancy is one which the sheriff principal intends should be filled by a person 
who is not the holder of a judicial office. 

Formation of a JTC 

8.—(1) There shall be a JTC for each sheriffdom. 
(2) The members of a JTC shall be— 

(a) the members of the JAC for the sheriffdom in question; 
(b) a sheriff having jurisdiction in the sheriffdom nominated by the sheriff principal of that 

sheriffdom; 
(c) a person nominated by the Scottish Ministers who is— 

(i) under section 50 of the Act the clerk of a JP court within the sheriffdom; or 
(ii) so long as that section is not in force in the sheriffdom, the clerk of a district court within that 

sheriffdom under section 7 of the District Courts (Scotland) Act 1975. 
(3) The person referred to in sub-paragraph (c) of paragraph (2) is to act as legal adviser to the JTC. 
(4) In respect of each JTC, the Scottish Ministers are to appoint a person who will be entitled to attend 

meetings of that JTC but will not be a member of it. 

Functions of a JTC 

9.—(1) The JTC for a sheriffdom shall— 
(a) consider the training needs of the JPs in that sheriffdom; and 
(b) no later than the end of February each year, provide to the Lord President and the sheriff principal 

of that sheriffdom a training plan for the period of the following April to March. 
(2) The training plan shall include information as to— 

(a) the proposed types of training; 
(b) the number of JPs who are to receive training; 
(c) the place or places where the training is likely to be provided; and 
(d) the proposed dates of the training. 

(3) No later than 30th September each year, the JTC for a sheriffdom shall provide to the Lord President 
and the sheriff principal of that sheriffdom an annual report on training which was undertaken in the 
preceding April to March. 

(4) The annual report shall include information as to— 
(a) the types of training which have taken place in that period; 
(b) evaluating the training which has taken place; 
(c) the cost of the training; 
(d) the number of JPs who attended the training; and 
(e) any substantial respects in which the training which has taken place has differed from the training 

which was proposed in the training plan for that period. 

Training requirement – existing JPs 

10.—(1) The requirement in paragraph (2) applies in the case of a JP who ceases to hold office as 
described in section 54(7)(a) of the Act and who is appointed as a JP for a sheriffdom. 

(2) Within 2 years of starting to act as a JP for a sheriffdom, the JP shall undertake a training course of a 
type approved for the purposes of this paragraph by the Lord President. 

(3) The requirement specified in paragraph (2) shall not apply in the case of a JP who— 
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(a) has, prior to starting to act as a JP for a sheriffdom, undertaken a training course such as is 
described in that paragraph; or 

(b) is aged 67 or over on starting to act as a JP for a sheriffdom. 

Training requirement 

11.—(1) Every JP shall, during each term of appointment, undertake at least such minimum period of 
approved training as is set down from time to time by the Lord President. 

(2) In paragraph (1), “approved training” is training of a type approved for the purposes of this article by 
the Lord President. 

Formation of a JAC 

12.—(1) There shall be a JAC for each sheriffdom. 
(2) A JAC shall have six members who shall be appointed by a vote of all JPs for the sheriffdom. 
(3) A person may be appointed as a member of a JAC for a sheriffdom only if that person is a JP for that 

sheriffdom. 
(4) A person shall cease to be a member of a JAC for a sheriffdom when that person is no longer a JP for 

that sheriffdom. 

JAC – terms of appointment 

13.—(1) Paragraphs (2) and (3) apply as regards the terms of appointment of the first members of a JAC 
following its establishment. 

(2) 2 members shall hold office for a term of 1 year, 2 members for a term of 2 years, and the remaining 
2 members for a term of 3 years. 

(3) The members of a JAC shall decide which members are to serve for which terms referred to in 
paragraph (2) and, if they are unable to agree, the length of their terms shall be determined by lot. 

(4) Except as provided for in paragraphs (1) and (2), every member of a JAC shall be appointed for a 
term of 3 years. 

JAC – procedures 

14.—(1) A JAC meeting shall be quorate if there are 3 members at the meeting. 
(2) A JAC may arrange for any of its functions to be carried out by a sub-committee appointed by it. 
(3) A person may not be appointed by a JAC of a sheriffdom to be a member of one of that JAC’s sub-

committees unless that person is a JP for that sheriffdom. 

Appraisal of JPs 

15.—(1) Every JAC shall establish a scheme to appraise the performance on the bench of JPs. 
(2) The JAC shall select JPs to conduct appraisals (“the appraising justices”) and it may also arrange for 

a JP for another sheriffdom to conduct appraisals. 
(3) The JAC shall determine the intervals at which justices are to be appraised. 
(4) The JAC shall establish a procedure for conducting appraisals, which shall include the following 

elements— 
(a) the notification that will be given to the justice to be appraised (“the appraised justice”); 
(b) a procedure for the appraising justice to record his assessment and for notifying the appraised 

justice and the JAC of that assessment; 
(c) a procedure for enabling the appraised justice to discuss the assessment with the appraising justice 

and a procedure enabling the appraised justice to challenge the assessment to a person other than 
the appraising justice; 
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(d) a procedure for the appraising justice to notify the convener of the JAC of any action required 
following the appraisal; and 

(e) the time limits for these procedures. 
(5) The JAC shall publish its scheme to the JPs. 

 

 

 
 
  
St. Andrew’s House, 
Edinburgh A member of the Scottish Executive 
                       2007  
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Subordinate Legislation Committee

Report on Animal Health and Welfare (Scotland) Bill at Stage 1

The Committee reports to the Parliament as follows—

Introduction

1. The Committee considered the delegated powers in the Animal Health and 
Welfare (Scotland) Bill at its meetings of 20 December 2005 and 10 and 17 
January 2006.  The Committee submits this report to the Environment and Rural 
Development Committee, as the lead committee for the Bill, under Rule 9.6.2 of 
Standing Orders.

2. The Executive provided the Committee with a delegated powers 
memorandum (a “DPM”) for the Bill, which is reproduced at Annex 1.

3. The Committee’s correspondence to the Executive and the Executive’s 
responses to points raised are reproduced at Annexes 2 and 3.

Delegated Powers Provisions

4. The Committee considered each of the delegated powers provisions in the 
Bill. The Committee approves without further comment: Section 7 – inserting 
section 36Za(1); inserting section 36Z(b)(3) and (6), Section 8 – inserting section 
28I(2), Section 10 – inserting section 36N(1), Section 10 – inserting section 
36O(1), Section 48(1), Section 50.

General

28 day procedure
5. The Committee noted the emergency 28-day affirmative procedure provided 
for at sections 1, 2, 3 and 8 of the bill.  The Committee was concerned that this 
procedure can allow Orders to lapse and be renewed without Parliamentary 
approval, should an Executive choose to do this.  It also noted that this procedure 
was used as frequently in the bill.

6. The Committee asked the Executive for explanation as to why it had chosen 
the 28 day affirmative procedure in the bill over other procedures that could be 
used in emergency circumstances.  The Committee considered that the 
Executive’s initial response, whilst outlining the type of emergencies that would 
trigger the use of the procedure, did not explain why the type of procedure was 
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used over others, in particular annulment (negative) procedure.  The Committee 
therefore sought further clarification, which it received from the Executive.

7. The Executive in its final response to the Committee set out in more detail its 
reasoning for taking the power, namely to be able to react swiftly to fast spreading 
disease but also to allow for full Parliamentary scrutiny.  The Executive also gave 
the undertaking that it would considering making amendments to the bill to change 
the power to negative procedure in the light of the Committee’s comments.  Given 
the urgency of the situations involved, the Executive highlighted that it would often 
be necessary to break the 21 day rule, which stipulates that a negative instrument 
should be laid for 21 days before coming into force. 

8. The Committee therefore considered the benefits of the use of negative 
procedure, which does not require the active approval of the Parliament, but 
allows for annulment, against the 28-day affirmative procedure, which has higher 
Parliamentary scrutiny but could be renewed without any recourse to Parliament.  

9. The Committee agreed that the difficulty lay with the choice of procedures 
available to the Executive in the circumstances.  On balance the Committee 
considers that the most acceptable way forward is for the Executive to adopt 
normal draft affirmative procedure at all of the relevant powers at sections 
1,2,3 and 8, with the power to use the emergency 28 day affirmative 
procedure where necessary and on explanation to the Parliament.  The 
Committee recommends that the Executive adopts this approach and that 
the maximum possible level of Parliamentary scrutiny is used in each 
instance.

10. The Committee also considered existing emergency procedures under the 
Food and Environment Protection Act 1985, whereby explanation is given in the 
parent Act which provides a level of definition for the subject area of emergency 
orders.  The Committee considers that any order made under the Animal 
Health and Welfare (Scotland) Bill should include clarification of why 
emergency procedure has been chosen.

Part 1: Animal Health

Section 1 – Slaughter for preventing spread of disease
Section 2 – Slaughter of treated animals
Section 10 – Livestock genotypes: specification, breeding and slaughter

11. The Committee noted that sections 1(8), 2(6) and 36V provide that Ministers 
must pay compensation in respect of any animal slaughtered under Schedule 3A,
that the amount of compensation is to be prescribed by order and that an order 
made under this power will not require to be laid before the Parliament.  The DPM 
suggests that this is in keeping with the provisions in the Animal Health Act 1981 
but the Committee noted that this Act is inconsistent regarding the methods of 
determining compensation.

12. The Committee was concerned about the lack of Parliamentary scrutiny that 
these orders would attract and asked for clarification from the Executive as to why 
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it was considered appropriate to provide that these orders not be laid before the 
Parliament.

13. The Executive’s response to the Committee acknowledges the Committee’s 
concerns and, given the expected detail that the orders would include, proposes to 
bring forward an amendment at Stage 2 to provide for negative procedure to apply 
to such orders.

14. The Committee welcomes the Executive’s undertaking and draws it to 
the attention of the lead Committee.

Section 3 – Biosecurity codes

15. Section 3 (inserting section 6C and 6D into the 1981 Act) confers on Scottish 
Ministers a power by order to issue biosecurity codes.  The power will allow 
Ministers to make various biosecurity codes dealing with particular animal 
diseases and groups/species of animals.

16. The Committee considered that there could be confusion over whether 
breaking a code would constitute a criminal offence and that there should be a 
clear distinction between guidance and mandatory requirements.  The Executive 
was asked to provide clarification of this power.

17. The Executive considers that it is unlikely that confusion will arise, as 
guidance on biosecurity measures and mandatory requirements will form either 
separate codes or separate parts of a single code.  The Committee accepts the 
Executive’s intention to make clear the difference between guidance and 
mandatory requirements.  However, the Committee draws to the attention of 
the lead Committee its concerns in relation to this power and the necessity 
for clear drafting of any code to be issued by Ministers.

Section 5 – Animal gatherings

18. This section confers a power on Ministers to make provision for the licensing 
of animal gatherings.  The Committee raised a number of points of clarification 
with the Executive on the delegated powers in this section.

19. Firstly, the Committee sought clarification of whether the definition of 
gathering could include a gathering in a domestic setting.  The Executive has 
stated that it does not intend as a matter of course to licence gatherings in a 
domestic setting but that it may be possible for circumstances to arise in which it 
may be necessary to do so, for example, where there is a significant risk of Avian 
Influenza, domestic premises may require a licence for a show of captive bred 
British birds.

20. The second point identified by the Committee was to seek the Executive’s 
views in relation to creating a duty rather than a power for appeals in orders made 
under subsection (g).

21. Finally, the Committee noted that, although not indicated in the DPM to be 
the Executive’s intention, it might be possible for fees to be charged for licences 
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issued under this section by virtue of section 84 of the 1981 Act.  The Committee 
asked the Executive for clarification of the matter.  The Executive has confirmed 
that, although section 84 of the 1981 Act could be construed in this way, it is not 
the Executive’s policy intention.

22. The Committee is content with the clarification provided by the 
Executive in relation to the powers under this section and draws the 
Executive’s comments to the attention of the lead Committee for 
information.

Section 18 – Mutilation

23. The Committee asked the Executive for explanation as to why the regulation-
making power to allow Ministers to permit certain procedures to be carried out is 
not subject to a statutory duty to consult, given that clause 5 of the equivalent UK 
bill does contain such a statutory duty.

24. The Executive indicates that, as a matter of good practice, regulations made 
under this power would be subject to consultation and that it does not consider it 
necessary to formalise this as a legislative requirement.  However, if the 
Committee considered it desirable to follow the UK model in this section the 
Executive stated that it would be prepared to bring forward a suitable amendment 
at Stage 2.

25. The Committee has indicated to the Executive that it does consider it 
desirable that such an amendment be brought forward and draws this 
recommendation to the attention of the lead Committee.

Section 23 – Provision for securing welfare

26. The Committee noted that this section confers a wide power on Scottish 
Ministers in relation to making provision for securing animal welfare and asked the 
Executive to provide further information in relation to the use of secondary rather 
than primary legislation.

27. The Executive has explained that secondary legislation made under this 
section will involve a relatively high level of detail and that, due to developments in 
relation to practices for securing animal welfare, there are likely to be not 
infrequent amendments to the legislation.  The Executive therefore considers that 
it would be inappropriate to use primary legislation to make detailed rules in this 
connection.

28. The Committee is content with the further information supplied by the 
Executive and draws it to the attention of the lead Committee for information.

Section 24 – Licensing etc. of activities involving animals

29. The Committee noted that there were different approaches taken to the 
balance struck between primary and secondary legislation in this Bill and the UK 
Animal Welfare Bill.  In particular, the Committee asked the Executive to comment 
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on the different approaches to the creation of offences relating to activities 
involving animals.

30. The Executive considers that the approach taken in this Bill, which allows 
offences to be tailored to the particular requirements of the regulations created in 
secondary legislation, provides greater flexibility than the UK Bill.  However, it is 
considered that there may be little difference between the practical outcomes of 
the differing approaches.

31. The Committee was satisfied with the Executive’s response on this point and 
noted that the approach taken by the Executive would also allow for the imposition 
of civil rather than criminal penalties.

Section 25 – Prohibition on keeping certain animals

32. The Committee noted that section 25(1) confers on Scottish Ministers a very 
wide power to make regulations to prohibit the keeping of animals in domestic or 
other specified premises, with the only restriction on the power being that 
regulations must make provision in relation to securing the welfare of animals.  
The Committee sought further information from the Executive.

33. The Executive has explained that the purpose of this power is to allow 
Ministers to make secondary legislation to prohibit the keeping on domestic or 
other premises of types of animal for which it is difficult to provide adequate care 
outwith specialised facilities.

34. The Executive considers that the use of the power could be further limited so 
as to require the Scottish Ministers to “have regard to the likelihood of adequate 
care being available in the type of premises concerned” before making such an 
order.

35. The Committee was satisfied with this suggested further limitation on 
the exercise of the power and draws the point to the attention of the lead 
Committee.

Section 33 – Animal Welfare bodies

36. Section 33 confers a power on Ministers to establish a body to provide them, 
and other such persons as they may direct, with advice on matters concerning 
animal welfare.  The Executive was asked to provide information on how it was 
envisaged that the delegated powers at this section will be used.

37. The Executive has provided the Committee with further information, 
reproduced in Annex 2, and has highlighted that Ministers of the Crown already 
have these powers. The Committee is content with the further information 
provided by the Executive and draws it to the attention of the lead 
Committee.

Section 34 – Animal Welfare codes
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38. The Committee was content with the power taken to make, revise and revoke
codes of practice for providing practical guidance in respect of the provisions of 
part 2 and any regulations made under part 2.  However, the Committee sought 
clarification from the Executive as to how it plans to consider or have regard to 
consultation responses and how the power to revoke a code will be exercised.

39. The Executive’s response to the Committee in relation to the question of 
consultation provides a detailed outline of how the consultation process is 
expected to operate.  However, the Committee noted that there was no 
specific provision as to how responses to any consultation were to be 
considered and draws this to the attention of the lead Committee.

40. In relation to the way in which the power to revoke a code will be exercised, 
the Executive has explained that it will normally be used when an existing code is 
replaced by a new code.  The Executive does acknowledge that, as currently 
drafted, it is not clear that the power to revoke a code will attract the same 
procedure as the power to make a code.  The Executive is considering bringing 
forward a suitable amendment to clarify this.

41. The Committee is content with the Executive’s response and would 
welcome an amendment to clarify the procedure to be followed.
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Annex 1

Memorandum on Delegated Powers

Animal Health and Welfare (Scotland) Bill

Purpose

1. This memorandum has been prepared by the Scottish Executive to assist 
consideration by the Subordinate Legislation Committee, in accordance with 
Rule 9.4.A of the Parliament’s Standing orders, of provisions in the Animal 
Health and Welfare (Scotland) Bill introduced to the Scottish Parliament on 5th

October 2005. It outlines the reasons for seeking the proposed powers and 
describes the purpose of each of the provisions for subordinate legislation in 
the Bill.

Outline and scope of the Bill

2. The Bill seeks to modernise animal health and animal welfare legislation, and 
contribute to the delivery of the Animal Health and Welfare Strategy launched 
in June 20041.  The Bill also seeks to implement the Executive’s Partnership 
Agreement commitment to introduce a Protection of Animals Bill into the 
Scottish Parliament by 2007. The Bill is divided into 2 main parts. Part 1 makes 
provisions for animal health and Part 2 makes provisions for animal welfare.  In 
summary, Part 1 of the Bill:

• amends the Animal Health Act 1981 (“the 1981 Act”) to provide additional 
slaughter and compensation powers to deal predominately with the most 
contagious animal diseases affecting livestock;

• provides additional slaughter and compensation powers to obtain disease free 
status;

• provides powers to issue biosecurity codes dealing with disease prevention;

• provides powers of entry to take tests and obtain samples from animals, and to 
undertake further testing of samples already taken;

• provides powers to license animal gatherings to prevent disease spreading;

• widens the power to be able to treat (vaccinate) with serum etc any animal or 
bird;

• provides powers to seize and dispose of carcases, and other items, and 
powers of compensation;

1 http://www.scotland.gov.uk/library5/environment/ahws-00.asp
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• creates new offences of deliberate infection of an animal, following a conviction 
for an offence of deliberate infection under the Bill, courts will have the power 
to order the destruction or confiscation of the animal or to disqualify the 
convicted person from owning or keeping animals, or order the removal of all 
animals in the care of the disqualified person; 

• makes provision for the ascertaining of livestock genotypes, and placing of 
restrictions, on the breeding of livestock of the same genotype as an animal 
found to have a Transmissible Spongiform Encephalopathy;

• clarifies the powers to arrest for obstruction and makes clear that anyone who 
prevents police and inspectors from carrying out their functions under the 1981 
Act may be arrested;

• provides for the stopping and inspection of vehicles in infected areas; and

• standardises penalties, and time limits, for certain offences.

In summary, Part 2 of the Bill:

• strengthens a number of substantive provisions in the existing legislation such 
as animal fighting, the cruelty offence, the abandonment offence;

• introduces an offence of failure to take reasonable steps to ensure the welfare 
of an animal for which that person is responsible (the duty of care); 

• provides for the making of regulations to regulate or prohibit a variety of 
matters in the interests of promoting animal welfare, and also to make Codes 
of Practice providing guidance on animal welfare issues (this will include 
regulations on permitted procedures);

• enables a system for the licensing or registration of pet dealers, animal 
sanctuaries, livery stables and pet fairs which are not currently regulated; 

• raises the age at which young people can be sold animals to 16 years;

• introduces a prohibition on the offering or giving of animals as prizes unless in 
a family context;

• repeals certain existing primary legislation requiring the licensing of riding 
establishments, pet shops, and animal boarding establishments etc and 
replaces it with a power to make regulations for the licensing or registration of 
activities involving animals;
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• provides powers to local authorities or the Scottish Ministers to appoint or 
authorise inspectors to inspect premises where animals are kept, and for  
these inspectors to have a range of powers including powers of  entry and the 
power to apply for a warrant;

• provides for emergency powers for the protection of animals where they are 
suffering or likely to suffer if the circumstances do not change, seizure of 
animals, care of animals in situ or elsewhere; 

• makes provision to allow an application to be made for an order requiring the 
removal, care or destruction of animals before proceedings for an offence 
under the Bill or under regulations made under the Bill;

• gives courts the power to make orders upon conviction for an animal welfare 
offence under the Bill or under regulations made under the Bill for the 
destruction or confiscation of the animal or for disqualifying the convicted 
person from owning or keeping animals, or orders for the removal of all animals 
in the care of the disqualified person.

Rationale for subordinate legislation

3. In considering whether matters should be specified on the face of the Bill or left 
to subordinate legislation, the Scottish Executive has weighed the importance 
of the matter against the need to:

• ensure sufficient flexibility in responding to changing circumstances and 
the ability to make changes quickly in light of experience without the 
need for primary legislation; and

• allow detailed administrative arrangements to be set up and kept up to 
date within the basic structures and principles set out in the primary 
legislation, subject to Parliament’s right to challenge the inappropriate 
use of powers.

4. We intend to provide the Subordinate Legislation Committee and Lead 
Committee with draft Scottish Statutory Instruments for the following provisions 
by Stage 2 of the Bill’s passage at the latest:

• section 18 makes provision for the Scottish Ministers by regulation to 
specify the circumstances in which subsections 18(1) and (2), which  
create offences in relation to the mutilation of animals, will not apply; 
and

• section 24 makes provision for the making of regulations to introduce 
the requirement of licences for certain activities involving animals for 
animal welfare purposes. The draft regulation will deal with the licensing 
of pet dealers.
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5. These are the two most urgent pieces of secondary legislation required under 
the Bill and it is important for the Scottish Parliament to be able to scrutinise 
these while considering the general principles of the Animal Health and 
Welfare (Scotland) Bill. More detailed information on the scope and content of 
the regulations on these two areas are included at Annex A.

6. Both the animal health and the welfare parts of the Bill contain enabling 
provisions and in the main body of this memorandum the nature and likely use 
of each delegated power is provided in detail. For the animal health part of the 
Bill, it is hoped that most of the powers conferred by the Bill will never be used 
as they are generally for use in response to an animal disease outbreak or an 
animal disease related emergency and therefore the detail of orders will be 
dictated by the prevailing circumstances at that time. However full information 
on the nature and likely use of the powers has been provided in the body of the 
memorandum. For the animal welfare part of the Bill the intention is to over 
time consolidate and revise approximately 19 pieces of animal welfare 
legislation. This is a considerable task and will take a number of years to 
complete, however full information on the nature and likely use of all powers 
has been provided. In relation to the powers to make subordinate legislation 
relating to licensing in the welfare part of the Bill, detail of the activity to be 
licensed, the conditions for granting licences and the requirements and 
restrictions which may be contained in licences in each area which it is 
intended to cover in the first tranche of regulations to be introduced under the 
Bill is provided at Annex B.  Each licensing regulation which the Scottish 
Ministers propose to make under section 24 must be consulted on, and have a 
separate Regulatory Impact Assessment. Each such regulation will be made by 
Statutory Instrument and must be laid in draft before, and approved by, 
resolution of the Scottish Parliament.

7.  It will not be practicable to provide draft Scottish Statutory Instruments (SSI) 
for each provision which requires secondary legislation in the first tranche 
during the passage of the Bill. Instead, we provide a detailed explanation in 
every day language of the intended use of the powers, the circumstances in 
which they might be used, and the policy objectives which the secondary 
legislation is intended to pursue, to both the Subordinate Legislation 
Committee and the Lead Committee. It is considered that providing a detailed 
account of the policy and planned process behind the proposed regulations or 
orders will prove as useful as a draft SSI given the greater transparency and 
accessibility to readers with no legal background.  It is hoped that this 
approach will provide the Committees with the reassurance they require. 

8. The second tranche of regulations under the Bill will be introduced from 2008 
onwards. This will include provisions such as: licensing of large animal 
sanctuaries; licensing of greyhound racing;  a code of practice for the couping 
of horses; licensing of markets in terms of animal welfare; and revision of the 
Performing Animals (Regulation)Act 1925.
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Overview of delegated powers

Part 1: Animal Health

Section 1 - inserting Schedule 3A, paragraphs 6 and 8 – Slaughter for 
preventing spread of disease and compensation for slaughter

Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure for paragraph 6: affirmative procedure of the 
Scottish Parliament (class 1 or, if an emergency order, class 3)
Parliamentary procedure for paragraph 8: no procedure (class 7)

9. Paragraph 6 provides an order making power to enable the Scottish Ministers 
to specify a disease and type(s) of animal, bird or amphibian to be slaughtered 
with a view to preventing the spread of that disease.  The order will be subject 
to draft affirmative procedure (class 1) thereby giving the Parliament a full 
opportunity to scrutinise and debate the decision to specify both the disease 
and the creatures in question. However, where there exists a disease 
emergency, the Scottish Ministers could make an order which will cease to 
have effect if not approved by resolution of the Parliament within 28 days (in 
calculating the period of 28 days no account is taken of periods when the 
Parliament is dissolved or in recess for more than 4 days).

10.Paragraph 8 provides that Scottish Ministers must pay compensation in respect 
of any animal (as defined by section 87 of the 1981 Act) slaughtered under 
Schedule 3A and that the amount of compensation is to be prescribed by 
order.

Reason for taking power

11.This power will provide essential flexibility to the Scottish Ministers to respond 
quickly to any disease outbreak in animals or birds whether the disease is 
known, a variant or unknown. This could include attempts to “ring-fence” 
disease by slaughtering animals not showing clinical signs of disease with a 
view to preventing the spread of that disease.  It would not be possible to 
provide the necessary flexibility and speed to deal with unknown diseases as 
they emerge in primary legislation. In a non- emergency situation it is 
appropriate that the affirmative procedure is used as this will balance the need 
for expediency with the need for scrutiny of provisions of this nature. In an 
emergency situation it is essential that the Scottish Ministers can act quickly, 
however it should be noted that an emergency order is finite unless approved 
by Parliament.

12.The power to determine levels of compensation by secondary legislation allows 
the Scottish Ministers to specify compensation of an appropriate monetary 
value at the time at which the disease outbreak occurs. This is essentially a 
detailed administrative arrangement and is therefore best suited to secondary 
legislation. A decision as to the appropriate level of compensation cannot be 
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made until the exact circumstances of a particular animal disease outbreak are 
known. Compensation orders will only be made in consequence of the exercise 
of the slaughter powers and will provide the detail of the level of compensation 
to be paid, together with the necessary administrative provisions. The lack of a 
parliamentary procedure will enable the Scottish Ministers to provide details of 
compensation arrangements quickly to those affected. Speed will be essential 
to both reassure and to ensure the full co-operation of those affected. No 
parliamentary procedure is also in keeping with the existing provisions of the 
1981 Act for orders of this nature. Although, there is no parliamentary 
procedure, it should be remembered that as with the exercise of all their 
powers the Scottish Ministers will require to act compatibly with ECHR and 
Community law.

Section 2 – inserting section 16B(2) and (6) – Slaughter of treated animals 
and compensation

Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure for 16B(2): affirmative procedure of the Scottish 
Parliament (class 3)
Parliamentary procedure for 16B(6): no procedure (class 7)

13.Section 2 inserts a new section 16B into the Animal Health Act 1981.  
Subsection (4) of this section provides the power to the Scottish Ministers to 
cause to be slaughtered any animal or bird to which that subsection applies for 
the purpose of obtaining, or contributing to the obtaining, of disease free status.  
Section 16B(1) provides that subsection (4) applies to animals or birds treated 
with serum or vaccine (or both) to prevent the spread of any of the diseases 
specified in that subsection.  Subsection (2) provides the Scottish Ministers 
with the power to extend the application of subsection (4) to any animal or bird 
which has been treated with serum or vaccine (or both) to prevent the spread 
of such other disease as the Scottish Ministers may by order specify.  
Subsection (3) provides that the “animals” which can be slaughtered under 
section 16B are any mammals except man. The order once laid would cease to 
have effect if not approved by resolution of the Parliament within 28 days 
except where Parliament is dissolved or in recess.

14.Section 16B(6) requires the Scottish Ministers to pay compensation in respect 
of any animal (as defined by section 87 of the 1981 Act) slaughtered by virtue 
of inserted section 16B.  The amount of compensation is to be prescribed by 
order.

Reason for taking power

15.To achieve early disease free status in international or European Community 
terms, Scottish Ministers might consider it expedient to slaughter animals 
which have been treated with serum or vaccine (or both) to prevent the spread 
of diseases not specified in subsection (1).  The diseases in subsection (1) are 
known fast spreading diseases which can be treated by vaccine with varying 
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effectiveness.  For any new disease treatment by vaccine may, or may not, be 
entirely effective across all the animals receiving treatment.  In the case of a 
new disease there would be considerable uncertainty as to its nature – number 
of viral strains, likelihood of genetic reassortment to produce new strains, etc.  
A significant body of scientific work would be necessary to characterise the 
new disease.  To regain disease free status as early as possible (in 
international or European Community terms), it might be necessary to 
slaughter vaccinated animals. Taking this power will provide flexibility to the 
Scottish Ministers to deal appropriately with the consequences of any new 
disease which may emerge and help ensure that their powers relating to 
animal disease and their consequences remain relevant. It would be essential 
to move quickly and therefore to allow the Scottish Ministers flexibility to 
respond to such a disease outbreak the class 3 affirmative procedure has been 
chosen. This would mean that the Scottish Ministers could introduce this 
legislation quickly but that it would be required to be withdrawn unless 
supported by a resolution of the Scottish Parliament 28 days later.

16.The power to determine, compensation rates for slaughtered animals in 
secondary legislation, would allow the Scottish Ministers to specify the 
appropriate monetary value at the time at which the slaughter takes place.  A 
decision on the level of compensation cannot be made until the exact 
circumstances of the particular animal disease outbreak are known. 
Compensation orders will only be made in consequence of the exercise of the 
slaughter powers and will provide the detail of the level of compensation to be 
paid, together with the necessary administrative provisions. The lack of a 
parliamentary procedure will enable the Scottish Ministers to provide details of 
compensation arrangements quickly to those affected. Speed will be essential 
to both reassure and to ensure the full co-operation of those affected. No 
parliamentary procedure is also in keeping with the existing provisions of the 
1981 Act for orders of this nature. Although, there is no parliamentary 
procedure, it should be remembered that as with the exercise of all their 
powers the Scottish Ministers will require to act compatibly with ECHR and 
Community law.

Section 3 – insert section 6C(1) – Biosecurity codes: Scotland

Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament 
(class 1 or if an emergency order class 3 (section 6D(2))

17.Section 3 (inserting sections 6C and 6D into the 1981 Act) confers on the 
Scottish Ministers a power by order to issue biosecurity codes.  The power will 
allow the Scottish Ministers to make various biosecurity codes dealing with a 
range of scenarios in respect of particular animal diseases and groups/species 
of animals.  For example, Scottish Ministers may issue a code for livestock 
animals generally and a separate one for dealing with a particular disease(s). 
Biosecurity codes will be of particular significance during a serious animal 
disease outbreak, but their provisions may also apply on a day to day basis, 
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i.e. when there is no fast spreading disease in the country. Section 6C(11) 
provides that before making an order under this section the Scottish Ministers 
must consult such persons as they consider appropriate about the proposed 
biosecurity codes. The code will specify the extent to which they apply to 
persons who own, keep or are in charge of animals.

18.An emergency order making procedure will allow the Scottish Ministers to 
make the statutory instrument at a time of disease emergency, for example 
when a fast spreading disease was evident and no appropriate biosecurity 
code was already in existence.  In such circumstances, it might not be possible
to fully consult with interested parties.  The order will cease to have effect at 
the end of 28 days beginning with the date on which it was made unless, 
before the expiry of that period, the order had been approved by the Scottish 
Parliament (in calculating the period of 28 days, no account is taken of periods 
when the Parliament is dissolved or in recess for more than 4 days).

Reason for taking power

19.In November 2002, the Parliament approved a biosecurity code (“Codes of 
Recommendations for the Welfare of Livestock: Animal Health and 
Biosecurity”).  This code was made under part 1 section 3 of the Agriculture 
(Miscellaneous Provisions) Act 1968 (c.34).  However, it is proposed that part 
1(except section 4), of the 1968 Act will be repealed by means of this Bill.  
Biosecurity, that is measures taken to reduce the risk of animal disease 
occurring or spreading to other animals, is predominantly an animal health 
matter.  Diseases exist across many species, however the policy intention 
initially is to introduce a code that deals with disease prevention in livestock 
(cattle, sheep, goats, pigs and poultry).  Its scope is intended to be wider than 
the 2002 code, with some measures being mandatory rather than simply being 
best practice.  The detailed nature of the provisions, the diverse range of codes 
which may be needed to cover different situations appropriately and the need 
to retain flexibility to update provisions in response to changing circumstances 
and developments in the science of disease prevention make it appropriate 
that codes are set out in secondary legislation. The use of the affirmative 
procedure balances the need for expediency and convenience with the need 
for scrutiny of provisions of this nature. Further detail is provided at Annex B.

20.An emergency order could be necessary in the event of a new virulent disease 
suddenly emerging.  The use of the class 3 affirmative procedure will give the 
Scottish Ministers the flexibility to respond appropriately to such an emergency. 

Section 5 – insert section 8A(1) – Animal gatherings

Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure: negative resolution procedure of the Scottish 
Parliament (class 5)
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21.Section 5 (inserting section 8A into the 1981 Act) confers an order making 
power on the Scottish Ministers enabling them to make provision for the 
licensing (by them or others) of  animal gatherings. 

Reason for taking power

22.Places such as animal markets, exhibitions, shows, collection centres and 
other places where animals are gathered can result in disease being spread 
quickly across considerable distances.  If strict biosecurity measures are 
followed, including animal identification and the proper recording of animal 
movements, then the risk of disease spreading to other premises is 
significantly reduced.  Serious diseases exist across many species.  
Nevertheless, the policy intention is to focus on the licensing of livestock 
(cattle, sheep, goats, pigs and poultry) gatherings rather than on events such 
as dog shows, caged bird shows, common ridings and the like.  However, it 
should be borne in mind that fast spreading diseases can occur across any 
species, and this could necessitate the licensing of gatherings of any 
susceptible species.  There is a statutory requirement in section 8A(10) to 
consult with relevant interested parties prior to the making of an order making 
provision for, or in connection with, the licensing of an animal gathering. The 
level of detail, the need for flexibility and the need to be informed by the 
consultation process make it appropriate that the licensing of animal gatherings 
is dealt with in secondary legislation. The use of the affirmative procedure 
balances the need for expediency and convenience with the need for scrutiny 
of provisions of this nature.   Further detail is provided at Annex B.

Section 7 – inserted section 36ZA(1) – Seizure of carcases etc.
        inserted section 36ZB(3) and (6) – Compensation for seizure

Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure: no procedure (class 7 for both orders)

23.Section 7 (inserting section 36ZA(1)) confers on the Scottish Ministers a power 
to make an order to make provision for and to regulate the seizing, destruction, 
burial, disposal or treatment of anything, except for an animal, which appears 
to them might be capable of carrying or transmitting any disease in the case of 
which any power of slaughter under sections 1, 2, or 10 of the Bill might be 
exercised.  Section 36ZB makes provision for compensation to be paid. The 
obligation to pay compensation does not extend to paying compensation for 
the seizure of carcases or other things produced by or obtained from animals, 
however subsection (3) provides that Scottish Ministers may by order 
compensate for these things. Compensation must be paid for objects seized 
such as farm equipment and animal housing. The value for objects seized is to 
be their value at the time of seizure, subsection (6) allows the Scottish 
Ministers to make orders prescribing how that value has to be ascertained and 
to regulate applications for, and the mode of payment of compensation.
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Reason for taking power

24.Animal disease can spread in many different ways, including on/in the carcase, 
in animal feed or by mechanical means such as in wooden areas of animal 
housing or on/in equipment.  For disease prevention reasons, the Scottish 
Ministers may need to seize either carcases or things obtained or produced by 
them and provide for the destruction, burial, disposal or treatment of anything 
which is seized. The discretion to pay compensation for carcases seized or 
other things seized which are obtained from or produced by animals is 
appropriate as neither the carcase of a dead animal nor the potentially infected 
produce of an animal will always be of value. For example the carcases of 
sheep found on a hillside could be seized during a disease outbreak to prevent 
the spread of disease, these carcases could have been there for some time 
and could not be used for either human consumption or in the animal feed 
chain. These powers will provide the Scottish Ministers with the flexibility to 
respond appropriately to different situations as they develop, different disease 
outbreaks may call for different containment responses and the detailed nature 
of the provisions which will be required make it appropriate that these matters 
are dealt with in secondary legislation. The lack of parliamentary procedure is 
in keeping with the existing provisions of the 1981 Act. It is considered to be 
appropriate given the need to respond quickly to prevent the further spread of 
disease and the need to quickly provide compensation details to those 
affected. In addition, the orders will contain detailed administrative provisions 
the fully scrutiny of which is considered a disproportionate burden on the 
Parliament. Although, there is no parliamentary procedure, it should be 
remembered that as with the exercise of all their powers the Scottish Ministers 
will require to act compatibly with ECHR and Community law.

Section 8 – insert section 28I (2) – Specified diseases

Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament 
(class 3)

25.Section 8 (inserting section 28I and Schedule 2B into the 1981 Act) relates to 
the proposed new powers in relation to the deliberate infection of animals 
(section 9). The Schedule lists the known very fast spreading diseases that can 
have a significant impact on a country if an outbreak occurs. 

26.The list of diseases might need to be changed by order to include previously 
unknown diseases and this could be done using the order making power in 
section 28I(2).  Such an order will cease to have effect at the end of 28 days 
beginning with the date on which it was made unless, before the expiry of that 
period, the order had been approved by the Scottish Parliament (in calculating 
the period of 28 days, no account is taken of periods when the Parliament is 
dissolved or in recess for more than 4 days).
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Reason for taking power

27.It is essential that Scottish Ministers have the flexibility to respond to animal 
diseases which are currently unknown and may be fast spreading. This order 
making procedure will allow changes to be made quickly should a previously 
unknown disease or disease variant emerge without recourse to primary 
legislation. This will ensure that the Scottish Ministers powers in relation to 
disease control are kept up to date. Given the consequences of changes to this 
list, (see section 6D (inserted by section 3) and section 28C (inserted by 
section 9)) the affirmative procedure is considered appropriate.

Section 10 – insert section 36N(1) – Power to specify livestock genotypes 
and TSEs

Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament 
(class 5)

28.Section 36N confers on the Scottish Ministers a power to make an order to 
specify livestock genotypes where an animal of that livestock genotype has (or 
has had) a Transmissible Spongiform Encephalopathy (TSE).  In the case of 
sheep the genotype confers resistance or susceptibility to TSEs and is 
ascertained by taking a sample of blood or tissue.  Presently other livestock 
cannot be genotyped because understanding of the genetics is not sufficiently 
advanced in those species, (this possibility is not ruled out in the future and 
therefore other livestock are included in the provision). 

Reason for taking power

29.Given current scientific knowledge it is not possible to specify all susceptible 
genotypes of livestock, and all forms of TSE to which they could be susceptible 
on the face of the Bill.  The power will allow the Scottish Ministers to specify 
genotypes of animals which have had or have a TSE and if appropriate the 
form of TSE as that knowledge becomes available. The provision of an order 
making power will provide the Scottish Ministers with the flexibility to keep the 
legislation current and to react to discoveries as they are made. The negative 
procedure is considered appropriate as this will provide the balance of 
expediency and avoid unnecessary use of Parliamentary time.

Section 10 – inserting section 36O(1) – Ascertaining genotypes and 
identifying livestock

Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament 
(class 5)
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30.Section 36O confers on Scottish Ministers power to make provision requiring 
the keeper of any livestock to allow an inspector to take a sample from it in 
order to ascertain its genotype, to allow an inspector to administer or otherwise 
attach an identification device to livestock, and, in connection with the keeping 
of genotype records.

Reason for taking power

31.The detailed nature of the provisions and need to retain flexibility to update 
provisions in response to changing circumstances and scientific developments 
make it appropriate that these matters be set out in secondary legislation.. The 
negative procedure is considered to be appropriate as this will provide the 
balance of expediency and avoid unnecessary use of Parliamentary time, while 
providing an opportunity for scrutiny.

Section 10 – inserting section 36V(1) – Compensation

Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure: no procedure (class 7)

32.Section 36V provides for the paying of compensation for livestock slaughtered 
and property which has been destroyed in accordance with a restriction notice, 
by virtue of section 36R or livestock slaughtered by virtue of section 36T.

Reason for taking power

33.Scottish Ministers must pay compensation in respect of animals and/or 
property destroyed as a result of these powers. The power to determine, 
compensation rates for slaughtered animals and/or property in secondary 
legislation, will allow the Scottish Ministers to specify the appropriate monetary 
value at the time at which the slaughter takes place. Compensation orders will 
only be made in consequence of the exercise of the powers outlined at section 
36R and 36T and will provide the detail of the level of compensation to be paid, 
together with the necessary administrative provisions. The lack of a 
parliamentary procedure will enable the Scottish Ministers to provide details of 
compensation arrangements quickly to those affected. Speed will be essential 
to both reassure and to ensure the full co-operation of those affected. No 
parliamentary procedure is also in keeping with the existing provisions of the 
1981 Act for orders of this nature. Although, there is no parliamentary 
procedure, it should be remembered that as with the exercise of all their 
powers the Scottish Ministers will require to act compatibly with ECHR and 
Community law.

Part 2: Animal Welfare

Section 14(3) – Animals to which this Part applies
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Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative procedure of the Scottish Parliament 
(class 1)

34.Section 14 provides that an animal means a vertebrate other than man but that 
Part 2 does not apply to an animal in foetal or embryonic form. 

35.Section 14(3)(a) confers on the Scottish Ministers power, by regulations, to 
amend following consultation the definition of “animal” for the purposes of Part 
2 of the Bill to include invertebrates of any description, and to make provision 
as to the stages of development at which the animal welfare provisions of the 
Bill (Part 2) will apply to it. However, this power may only be exercised if 
Scottish Ministers are satisfied, on the basis of scientific evidence, that animals 
of the kind concerned are capable of experiencing pain or suffering. The 
requirement to consult will ensure that the use of the power is informed by the 
consultation process.

36.Section 14(3)(b) confers on the Scottish Ministers power, by regulations, 
following consultation to amend the definition of “animal” for the purposes of 
Part 2 of the Bill to include animals at earlier stages of development than is 
currently provided.   However, this power may only be exercised if Scottish 
Ministers are satisfied, on the basis of scientific evidence, that animals of the 
kind concerned are capable of experiencing pain or suffering. The requirement 
to consult will ensure that the use of the power is informed by the consultation 
process.

Reason for taking power

37.Taking regulation making powers will allow flexibility to amend the definition of 
“animal” in line with scientific developments and knowledge, and without 
recourse to primary legislation. Given the importance of both the definition of 
“animal”, and the developmental stage at which Part 2 of the Bill is to apply, it 
is considered appropriate that the Scottish Parliament should be able to closely 
scrutinise and debate any proposed amendment which the draft affirmative 
procedure will allow.

Section 18(3) – Mutilation

Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative procedure of the Scottish Parliament 
(class 1)

38.Section 18 prohibits all mutilations which involve interference with the sensitive 
tissues or bone structure of an animal unless it is for the medical treatment of 
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the animal. However, certain procedures will be permitted under regulations 
made under section 18(3). It is intended that a draft Scottish Statutory 
Instrument will be available for consultation whilst the Animal Health and 
Welfare (Scotland) Bill is passing through Parliament.

Reason for taking power

39.There are a significant number of individual operations which are considered to 
be necessary or desirable in the context of good animal husbandry (e.g. 
castration, disbudding, dehorning, tail docking of piglets and lambs and beak 
tipping) and it is these that will be specified by the Scottish Ministers in order to 
exclude them from the operation of section 18(1) and (2). It is considered that 
this level of detail is more appropriately dealt with by secondary legislation and 
will allow the provisions as to permitted mutilations to be kept up to date more 
easily in light of changes in science and animal husbandry. Given the 
controversial nature of the provisions which can be made under this new power 
and the potential effect the ban on certain mutilations may have in Scotland, it 
is appropriate that the Scottish Parliament may fully scrutinise and debate any 
proposed regulation. A more detailed explanation of the policy on exemptions 
to prohibited procedures and what will be included in the draft Scottish 
Statutory Instrument is included at Annex A.

Section 23(1) – Provision for securing welfare of animals

Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative procedure of the Scottish Parliament 
(class 1)

40.Section 23(1) confers a power on the Scottish Ministers to make regulations for 
the purposes of, and in connection with, securing the welfare of animals for 
which a person is responsible and their progeny. Such regulations may make 
provision for fees or other charges in relation to the exercise of functions under 
the regulations.  The content of the regulations will be informed by the outcome 
of a consultation process, where the Scottish Ministers will consult animal 
welfare organisations (such as the Scottish SPCA) enforcement bodies (such 
as local authorities) and individuals. Section 23(2) provides a non-exhaustive 
list of the type of provision which may be made in such regulations. The list 
includes requirements or prohibitions, provision for enforcement, provision in 
relation to offences and post-conviction orders. Section 23(3) provides a non-
exhaustive list of the matters to which requirements and prohibitions may relate 
and provides examples of the issues which may be addressed in such 
regulations including the prevention of suffering, the breeding and rearing of 
animals and the transportation of animals.

Reason for taking power

41.The introduction of a power to make regulations to secure animal welfare, 
following appropriate consultation and to revise these as considered necessary 
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in line with developments in scientific knowledge and animal husbandry, will 
allow flexibility for the Scottish Ministers to introduce detailed regulations 
stipulating animal welfare standards for particular types (or breeds) of animals, 
as judged necessary. Such a level of detail is not considered appropriate for 
primary legislation. Nevertheless, given the  nature of the provisions which can 
be made under this new power and the impact they may have on the 
prevention of suffering, and other areas which range from breeding to how 
animals are prepared for killing and are killed it is appropriate that the Scottish 
Parliament may fully scrutinise and debate any proposed regulation.

Section 24(1), 24(2) and 24(5) – Licensing etc. of activities involving animals

Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament 
(class 1)

42.Section 24(1) and (2) confer power on the Scottish Ministers to require a range 
of activities involving animals to be licensed or registered for the purpose of 
securing the welfare of animals for which a person is responsible. Section 
24(5) allows the Scottish Ministers to make provision about both licences and 
registration. Scottish Ministers will only be able to make regulations 
determining which activities are subject to licensing or registration for animal 
welfare purposes, and after appropriate consultation. 

43.Section 24(4) sets out the types of provision that regulations for both licensing 
and registration may include: enforcement, other than by way of proceedings 
for an offence; the creation of offences; the imposition of penalties; post-
conviction orders; the conferring of powers on specified individuals (such as 
powers of entry, search, inspection and seizure in connection with breaches 
and suspected breaches of provisions of the regulations); the creation of an 
offence of obstructing a person who is exercising their powers under this 
section; and for exemptions from or qualifications to an offence under the 
regulations. 

44.Regulations under subsection (5) may set out the procedures that should be 
followed in applying for licences or registration, granting and refusing 
applications, the qualifications to be held by the applicants, and other matters 
that are to be taken into account when considering applications. They may also 
cover the conditions that are to be set out in the licence or registration, for 
specifying circumstances which might result in the suspension or revocation of 
a licence or registration, the appeals procedure, and make provision for fees or 
other charges.

Reason for taking power

45.At present, licensing regimes contain many identical or similar provisions and 
are found in a number of statutes and secondary legislation. These will be 
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drawn together to create a broad framework which will provide a consistent 
approach to the wide range of activities involving animals that require to be 
licensed or registered.

46.The detailed nature of the provisions including comprehensive procedural 
arrangements, the range of activities to be covered and the need to retain 
flexibility to update provisions in response to changing circumstances make it 
appropriate that these matters are covered by secondary legislation. 
Nevertheless, given the importance of the provisions which can be made under 
this new power and the impact they may have on animal related businesses 
and local authorities in Scotland it is appropriate that the provisions are 
consulted on in order to inform the regulations and that the Scottish Parliament 
may fully scrutinise and debate any proposed regulation.

47. It is intended that the regulations made under this section will be introduced in 
a number of stages. Broadly, the first stage will apply to areas where there is 
current regulation, but will also include pet dealing which is acknowledged as 
an area in urgent need of reform. No existing legislation will be repealed until 
the new provisions have been approved by the Scottish Parliament.

48.The following areas will have regulations introduced in the first stage:

• Animal boarding establishments (already regulated)

• Riding establishments (already regulated)

• Pet shops (already regulated) to include pet fairs (new proposal)

• Livery yards(new proposal)

49.There have been concerns about the welfare of puppies sold shortly after birth.  
Christine Grahame MSP lodged a proposal for a Transportation and Sale of 
Puppies (Scotland) Bill on 25 November 2003, and the Bill was issued for 
consultation on 30 March 2004. The broad proposals contained in that Bill will 
be incorporated into regulations made under this section, and a draft Scottish 
Statutory Instrument will be available for consultation during the passage of the 
Animal Health and Welfare (Scotland) Bill.

50.More detail as to the proposed first stage regulations under this section (listed 
in paragraph 48 above) are provided at Annex B.

Section 25(1) – Prohibition on keeping certain animals

Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament 
(class 1)
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51.Section 25(1) confers on the Scottish Ministers the power to make regulations 
to prohibit the keeping of certain types of animals at domestic or other specified 
premises, for the purposes of ensuring animal welfare. The provision allows 
Scottish Ministers to specify by regulation the types of animals which may not 
be kept, as well as the types of premises other than domestic premises to 
which the prohibition is to apply. 

52.The regulations may include provision for enforcement, offences, penalties, 
post-conviction orders, the conferring of powers on specified individuals (such 
as powers of entry, search, inspection and seizure of animals), for an offence 
of obstructing a person who is exercising their powers under the Bill, and 
provision for exemptions or exceptions.

Reason for taking power

53.This power is required in order to prohibit the keeping of certain animals which 
may, for example, require specialised care which cannot normally be provided 
in domestic premises. It is considered that detail as to the types of animals 
which may be subject to the provision is not suitable for primary legislation. It is 
not intended to specify all animals which could possibly be kept in domestic (or 
other) premises, and which it is considered cannot properly be looked after in 
such premises. Rather, it is intended that as problems are foreseen or emerge 
regulations can be made. For example, a recent report from the International 
Fund for Animal Welfare showed that up to 3,000 primates are kept as pets in 
the United Kingdom. The report concluded that it was almost impossible for a 
pet owner to provide the correct physical, social or behavioural environment to 
ensure the welfare of primates and recommended that primates should not be 
kept as pets. The use of a regulation making power under this section provides 
the Scottish Ministers with the flexibility to respond to developments. The draft 
affirmative procedure will allow the appropriate level of scrutiny and debate 
once the regulations have been informed by the consultation process.

54.The power to specify other premises for the purpose of the provision is 
intended to be used, for example, to specify particular places where specific 
animals may not be kept, if scientific or other evidence shows that appropriate 
animal welfare standards are not able to be maintained when such animals are 
kept in these environments.

Section 33(1) and 33(2) – Animal welfare bodies

Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament 
(class 1)

55.Section 33 confers on the Scottish Ministers power to establish a body to 
provide themselves and such other persons as they may direct, with advice on 
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matters concerning animal welfare specified by the Scottish Ministers. The 
Scottish Ministers may also make regulations making provision for facilitating 
or improving co-ordination among bodies which have functions relating to 
animal welfare.

Reason for taking power

56.Two examples of Animal Welfare Bodies already in operation would be the 
Farm Animal Welfare Council and the Companion Animal Welfare Council. In 
the future it may be necessary to establish equivalent Scottish Bodies. The 
detailed nature of the regulation required to establish such bodies is essentially 
an administrative matter and is more appropriate to secondary legislation, 
however given the important role any such body will have in advising the 
Scottish Ministers it is considered appropriate that the Scottish Parliament may 
scrutinise and debate any new regulation.

57.The power to make regulations to facilitate or improve co-ordination between 
Animal Welfare Bodies will allow the Scottish Ministers to ensure that they are 
provided with consistent advice on animal welfare related issues. This could be 
particularly important if a number of new bodies are established for separate 
animal species as co-ordination will allow the bodies to provide the Scottish 
Ministers with consistent advice on general animal welfare matters. The level of 
detail concerned and the need for flexibility mean that this matter is 
appropriately dealt with in secondary legislation.

 Section 34(1) – Animal welfare codes

Power conferred on: the Scottish Ministers
Power exercisable by: codes laid before the Scottish Parliament
Parliamentary procedure: laid before and approved by a resolution of the 
Scottish Parliament

58. Section 34(1) confers on the Scottish Ministers a power to make, revise and 
revoke codes of practice for providing practical guidance in respect of the 
provisions of Part 2 of the Bill or regulations made there under. Broadly, such 
guidance will relate to the welfare of farmed and non-farmed animals. 

59.A code may only be made following consultation with groups that represent 
relevant interests, and with other persons, as the Scottish Ministers consider to 
be appropriate. It must be laid before the Scottish Parliament and approved by 
it. A code will only come into force after approval, on a date specified in the 
code. The Scottish Ministers must publicise any animal welfare code in a 
manner and to an extent which they consider appropriate. Failure to comply 
with the terms of a code does not, of itself, give rise to proceedings. But 
compliance or non-compliance may be taken into account in any proceedings 
for an offence under Part 2 or under regulations made under sections 23 or 24. 

Reason for taking power
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60.Given the nature of the likely provisions of such codes (e.g. specifying 
appropriate training for animal keepers, minimum space required to house the 
animal, accessibility of feed and water), the wide range of animals to which the 
codes may apply, the need to revise them from time to time in light of 
developments in both animal husbandry and scientific knowledge and that they 
will not be mandatory, they are not well-suited to primary legislation. Although 
the codes will not be made by statutory instrument they will require to be 
approved by Parliament before they can come into force. It is considered 
appropriate that the codes are not made by statutory instrument as this will 
provide the Scottish Ministers with flexibility in relation to style and format and 
allow the codes to be presented in a more user-friendly and accessible format 
tailored for their intended use and potential users. Codes which currently follow 
this procedure include: Codes of Recommendations for the Welfare of 
Livestock: Sheep; Cattle; Pigs; and Meat chickens and breeding chickens.

61.There are two current proposals to introduce Codes of Practice under this 
section:

•Code of Practice for the tethering of equines;

•Code of Practice for the rearing of game birds for sport shooting.

62.Further details as to the scope and nature and intended effect of these codes 
are provided at Annex C.

Part 3: General

Section 48(1) Ancillary provision

Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament 
(class 5) but where primary legislation is amended the affirmative procedure 
(class 1)

63.Section 48 confers on Scottish Ministers the power to make incidental 
supplemental, consequential, transitional, transitory or saving provisions as 
they consider necessary or expedient. Such orders are subject to affirmative 
resolutions where they amend primary legislation and negative resolution in 
any other case.

Reasons for taking this power

64.Any body of new law, like that contained in the Bill, gives rise to the potential 
for further necessary provision post-enactment in order that the full 
consequences of the Bill in practice may operate correctly. It will also, for 
example, allow savings provisions to ensure that statutory guidance that 
already exists, such as codes of practice, can be maintained, this will avoid an 
unnecessary use of Parliamentary time. It will also allow the amendment if 
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necessary of a number of regulations or orders via one piece of secondary 
legislation which will avoid the need to scrutinise a high level of detail in 
primary legislation. Any provision made under this power must be considered 
to be necessary or expedient for the purposes or in consequence of the Bill’s 
provisions, so its extent is constrained by their scope. Importantly any changes 
to primary legislation will require to be approved by an affirmative resolution of 
the Scottish Parliament, which will allow the necessary scrutiny and debate for 
such a provision. Where changes are made to secondary legislation, the 
negative procedure is used as this will balance the need for expediency with 
the appropriate level of scrutiny required.

Section 50 – Commencement and short title

Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure: none

65.Section 50(1) provides that the provisions of this Bill except sections 48 and 49 
will come into force on such a day as the Scottish Ministers may by order 
appoint. Sections 48 to 50 will come into force on Royal Assent. 

Reasons for taking power

66.Commencement by order is common and it is established practice that it 
attracts no procedure.
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Annex A

PROVISIONS FOR WHICH DRAFT STATUTORY INSTRUMENTS WILL BE 
PROVIDED FOR SCRUTINY BY STAGE 2 OF THE ANIMAL HEALTH AND 
WELFARE (SCOTLAND) BILL

Regulations under section 18 of the Animal Health and Welfare (Scotland) 
Bill (Mutilation)

Scope of the regulations

67.The regulations will apply to Scotland only. 

Commencement

68.It is intended that the regulations will enter into force at the same time as 
section 18 (mutilation) of the Bill. This section is to enter into force on a day 
appointed by order by the Scottish Ministers, it is anticipated that this will be 
during the summer of 2006.

Structure of the regulations

69.It is intended that the regulations will permit the performance of certain 
procedures that will otherwise be prohibited by section 18 of the Animal Health 
and Welfare (Scotland) Bill. 

70.The procedures permitted under the regulations will be arranged in the 
following four categories:

(a) procedures permitted subject to compliance with existing legislation (except 
where otherwise indicated);

(b) procedures permitted except in relation to certain species;

(c) procedures permitted subject to restrictions on the circumstances in which the 
procedure can be performed;

(d) procedures permitted subject to restrictions on the performance of the 
procedure without anaesthetic.

Content of the regulations

Farm practices

71.For farm animals, the regulations will preserve the position before the 
enactment of the Bill. We do not wish to change any of the following accepted 
farm practices:

Methods of control of reproduction
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72.Castration is permitted for cattle, goats, pigs and sheep.

Methods of identification

73.Freeze branding is permitted for cattle and horses, tattooing is permitted for all 
species, ear notching, clipping and tagging are permitted for all species.

Other management procedures

74.Ringing is permitted for cattle and pigs, tusk trimming is permitted for boars. 
Tail docking is permitted for pigs and sheep and beak trimming is permitted for 
poultry. Tooth cutting is permitted for pigs, desnooding is permitted for turkeys, 
detoeing is permitted for domestic fowl and turkeys, dehorning is permitted for 
adult cattle, sheep and goats. Disbudding is permitted for cattle and goats, 
dubbing is permitted for poultry, domestic fowl and turkeys, and supernumerary 
teat removal is permitted for cattle.

Wing pinioning

75.It is intended that there will be an exemption for wing pinioning (which is a 
permanent flight restraint mechanism, it involves the removal at a very young 
age, of the metacarpal and phalanges on one wing, which is the area where 
the primary feathers grow, so it constrains the bird from flying). This practice is 
widely performed and has strong welfare, management, conservation and 
restraint of non- native species arguments in its favour.

76. It is intended there will be an exemption for wing pinioning in non-farmed birds 
under 10 days old. 

Tail docking (dogs)

77.It is intended that there will be no general exemption for docking of dogs’ tails, 
which will therefore be generally prohibited. The only exception to prohibition 
on tail docking will be to allow the docking of a dogs’ tail where the veterinary 
surgeon is satisfied that dogs from the litter are likely to be used as working 
(gun or sniffer) dogs.

Enforcement

78.The enforcement of these regulations will be in accordance with the provisions 
of the Animal Health and Welfare (Scotland) Bill. The maximum penalty for 
committing an offence under this provision will be a level 5 fine (£5,000) or 6 
months custodial sentence or both. A conviction could also be subject to one of 
the post-conviction orders under the Bill (a deprivation order, or a 
disqualification order). 
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Offences

79.There are three offences created in section 18.  These are:

(a) carrying out a prohibited procedure on a protected animal;

(b) causing a prohibited procedure to be carried out on a protected 
animal and;

(c) a person responsible for an animal commits an offence if they permit 
or fail to take reasonable steps to prevent another person carrying out a 
prohibited procedure on the animal they are responsible for.

80.”Prohibited procedure” is defined at section 18(4) as meaning a procedure 
which involves interfering with the sensitive tissue or bone structure of the 
animal.  It is the carrying out of such a procedure which gives rise to a criminal 
offence.

81. If a “prohibited procedure” is carried out, however, for the purpose of medical 
treatment then this will not give rise to a criminal offence. 

82. It will also be an offence to fail to comply with the provisions of the regulations 
in regard to when it is permitted to carry out a “prohibited procedure”.

Regulations to license pet dealers under section 24 of the Animal Health and 
Welfare (Scotland) Bill

Background

83.Christine Grahame MSP lodged a proposal for a Members’ Bill (The 
Transportation and Sale of Puppies (Scotland) Bill) in the Scottish Parliament 
in November 2003 which aimed to “bring to an end certain serious animal 
welfare problems associated with the transport and sale of puppies by third 
parties in Scotland”.

84. It was agreed that the main points of her proposed Bill would be taken forward 
in secondary legislation made under the Animal Health and Welfare (Scotland) 
Bill. This is a high profile issue, primarily concerning the purchase, 
transportation and sale of puppies. It would not be possible to prohibit this 
trade, but by licensing pet dealers the aim is to regulate it.

Scope of the regulations

85.The regulations will apply to Scotland only.

Commencement

86.It is intended that the regulations will come into force shortly after the Animal 
Health and Welfare Bill receives Royal Assent (Summer 2006).
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Purpose of the regulations

87.The aim of the regulations is to protect the welfare of young companion 
animals which are bought and resold for profit by dealers. Concerns have been 
raised regarding whether these animals are: transported in appropriate 
conditions; allowed to rest after their journey; identified; healthy and disease 
free; and checked by a veterinary surgeon before being resold. The trade will 
not be prohibited but will be regulated and only legally conducted by people 
licensed by local authorities.  It will be essential for dealers to have suitable 
premises for the animals (similar to rearing establishments) before any licence 
would be issued.

Licensing procedures

88.Each dealer will need to apply to the local authority for a “dealer’s licence” and 
the local authority will grant a licence only when it satisfies itself that the 
premises are suitable for the animals which the dealer intends to keep. This will 
normally involve a visit to inspect the premises by a local authority “Inspector” 
(as defined in the Animal Health and Welfare (Scotland) Bill) and a veterinary 
surgeon or practitioner (as defined in the Breeding of Dogs Act 1973). The 
local authority shall produce a report on the premises, the applicant and any 
other relevant matter. The local authority shall consider the report before 
determining whether to grant a licence.

Inspection

89.Inspectors appointed by Scottish Ministers or local authorities (under the 
Animal Health and Welfare (Scotland) Bill will have the power to enter and 
inspect all licensed dealers’ premises.  They will also have the power to enter 
and inspect unlicensed premises where they have reason to believe animals 
have been brought onto the premises. A decision on whether to provide 
inspectors with the power to seize animals kept in breach of regulations has 
not yet been made and will be informed by the consultation process on the 
draft regulations. In the course of inspecting premises, if inspectors found an 
animal in distress, they will be able to remove that animal to a place of safety 
under the powers provided in section 29 of the Bill. Schedule 1 of the Bill 
details the powers to entry, inspection and search.

Enforcement

90.The enforcement of these regulations will be in accordance with the provisions 
of the Animal Health and Welfare (Scotland) Bill. Enforcement will be carried 
out by Inspectors appointed by the Scottish Ministers or local authorities and if 
necessary in connection with the police. The maximum penalty for committing 
an offence under this provision will be a level 5 fine (currently £5,000) or 6 
months custodial sentence or both. Post-conviction orders under the Bill (a 
deprivation order, or a disqualification order) will also be available following a 
conviction, but it is expected that these will be used only in exceptional cases. 
A person will not normally be banned from keeping animals solely because of 
being convicted of dealing in pet animals without a licence.



31

Appeals

91.Any person aggrieved by the refusal of a local authority to grant such a licence 
may appeal to a court of summary jurisdiction in the place where the premises 
are situated. The court may give such direction with respect to the issue of a 
licence following that appeal.

Offences

92.The offences under these regulations will be:

(a) “Dealing” without a licence issued by a local authority;

(b) failure to adhere to the licence conditions and;

(c) the obstruction of an Inspector in the exercise of his functions.
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Annex B

FURTHER DETAIL ON PROPOSED ORDERS/REGULATIONS TO BE MADE 
UNDER DELEGATED POWERS OF THE ANIMAL HEALTH AND WELFARE 
(SCOTLAND) BILL

Biosecurity Codes - order under section 3 of the Animal Health and Welfare 
(Scotland) Bill

Scope of the order

93.The order will apply to Scotland only.

Commencement

94.It is intended that an order will come into force in the autumn of 2006.

Purpose of the order

95.The purpose of the biosecurity code is to set out biosecurity measures for the 
prevention of animal disease occurring in, or spreading to, other animals or 
humans.  The primary focus is intended to be on livestock (cattle, sheep, goats, 
pigs and poultry) diseases.  A code would deal with a range of animal health 
and animal management practices all designed to avoid disease; avoid 
harming the welfare of animals and; not disrupt farming and rural businesses.  
Some biosecurity measures in the code will be mandatory, a breach of which 
would result in an offence having been committed. The following is an example 
of what a typical biosecurity code would contain.

Structure of the Code

96.Subject to the statutory consultation process in advance of making the order, it 
is expected that a biosecurity code will include the following main subject 
headings:

(a) planning ahead to avoid disease;

(b) action required on first signs or suspicion of disease; 

(c) avoidance measures vis-à-vis the spread of disease and ;

(d) key advice for visitors to farm properties.

97.Key elements of the code are likely to cover the following: animal and/or farm 
management; buildings and equipment; transportation of animals; handling 
animals; new, returning and replacement animals; records and traceability; 
animal medicines; feed and water; and wildlife.

98.Some biosecurity measures in the proposed code will include best practice, 
examples of which are included below.  Other measures will be mandatory and 
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failure to comply with any such requirements will be an offence, except where 
there is lawful authority or reasonable excuse.

Planning ahead to avoid disease

99.Best practice likely to be included in the code would recommend the following 
action:

(a) preparation, and then annual review, of an animal health and welfare plan in 
consultation with a vet;

(b) training of staff in the principles of hygiene and disease security;

(c) accreditation of the health status of new or replacement livestock;

(d) isolation of new, returning or replacement animals before contact with “at 
home” animals;

(e) checking and maintaining boundaries regularly to avoid straying and nose-to-
nose contact with neighbouring animals;

(f) disposing of bedding and preventing animal access to the premises for 6 
weeks;

(g) avoidance of unnecessary contact between vehicles and animals;

(h) cleansing and disinfection of buildings after use by livestock;

(i) provision of permanent washing facilities for, and after, contact with any farm 
animal;

(j) agreement on a vermin control/eradication procedure with a vet;

(k) signposting the name of the farm or premises at all entrances/exits;

(l) notices directing callers to the premises or farm office; and

(m) reduction of the number of vehicles moving or parking near where animals are 
kept or regularly moved.

100. The code is likely to include the following mandatory requirements:

(n) recording the names of visitors and deliveries; and

(o) that cleansing and disinfection materials are provided and ready for use.

Action required on first sign or suspicion of disease 

101. The code is likely to include best practice measures which would include 
the following action on the first sign or suspicion of disease:

(a) isolation of the animal(s) as soon as possible; and

(b) contact being made with a vet or duty vet at the local Animal Health Divisional 
Office.
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102. The following mandatory measures may be included:

(a) if a notifiable disease (a disease which you are required to notify to your local 
Animal Health Office) is evident or suspected in an animal(s), contact must be 
made as soon as possible with the duty vet at the local Animal Health 
Divisional Office; and

(b) while waiting for veterinary inspection, no movement of such animals beyond 
the farm gate or premises until written authority has been obtained from the 
State Veterinary Service.

Avoidance measures vis-à-vis the spread of disease

103. Best practice measures likely to be included in the code will include the 
following action:

(a) re-examination, with a vet, of the animal health and welfare plan and 
introduction of any new measures where recommended;

(b) avoidance, where possible, of direct contact with infected animals;

(c) no wearing of dirty work clothes or footwear;

(d) no grazing on contaminated pastures; and 

(e) recording of all visitors requiring access to the farm/premises.

104. The biosecurity code may, as well as providing new mandatory biosecurity 
measures, list, for ease of reference, any relevant existing statutory biosecurity 
measures and detail the relevant legislation. Examples of best practice relating to 
these obligations may also be given where appropriate. Such existing biosecurity 
measures include:

(a) for all notifiable diseases, cleansing and disinfection of all vehicles and 
equipment before any movement off premises that contain animals;

(b) movement of animals only on the basis of the relevant disease related 
legislation;

(c) the registration of all livestock and premises must accord with existing 
legislation;

(d) fallen stock must be disposed of in accordance with existing legislation;

(e) cleansing and disinfection after transporting animals must accord with existing 
legislation;

(f) water bowls or drinkers must be above the level of faecal contamination in 
accordance with existing legislation; and

(g) veterinary medicines must be used in accordance with existing legislation.
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Advice for visitors to farm properties

105. The following best practice measures are likely to be included in the code:

(a) that visitors contact the farmer or representative before the visit; and

(b) that visitors follow the biosecurity advice given by individual farmers.

Enforcement

106. The enforcement of the mandatory aspects of the proposed code, is 
expected to fall on the State Veterinary Service and local authority Trading 
Standards Departments in the course of their existing inspection functions.  The 
penalties for non-compliance with the mandatory measures will be in accordance 
with the updated offence provisions in section 13 of the Bill (or with the existing 
statutory provisions where applicable). The enforcement provisions of the code will 
be subject, as will the rest of the code to the proposed statutory consultation 
requirement in terms of the new section 6C(11).

Offences

107. A person will commit an offence under section 3 of the Bill if one or more of 
the proposed mandatory measures in the code are breached.  Failure to adhere to 
best practice standards will not give rise to an offence.

Animal Gatherings - order under Section 5 of Part 1 of the Animal Health and 
Welfare (Scotland) Bill

Scope of the order

108. An order will apply to Scotland only.

Commencement

109. It is intended that an order will come into force in the autumn of 2006.

Purpose of the order

110. The purpose of any order is to regulate animal gatherings by implementing 
a licensing scheme.

Exceptions

111. An “animal gathering” is defined in the Bill as meaning an occasion at which 
animals are brought together for any purpose.  This will include animal 
markets, shows, exhibitions, and sales.  However, to this definition there are 
two exceptions.  Firstly, if the animals involved are owned by the same person.  
Secondly, if the gathering takes place on land in which more than one person 
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has a right of use and the animals are owned by people who have a right of 
use in the land.  So, for example, the definition in the Bill will not cover 
gatherings of animals on common grazings or such like.  

112. The application of the order will be restricted accordingly. 

Use of Premises for Animal Gatherings

113. It is intended that where premises are to be used for an animal gathering 
which requires a licence that a licence will need to be obtained in advance.

Licensing Scheme

114. The licensing scheme would make provision to the effect that licences 
would require to be in writing and would be subject to such conditions as the 
veterinary inspector considers necessary to control the introduction into, or 
spread of disease within or from, the licensed premises.  The licence 
conditions will reflect the nature/type of the gathering concerned.  It will be time 
limited.  The licence will also specify the name of the licensee, the premises in 
which the animal gathering will take place and the area to which the animals 
may be given access.

Restrictions on when an Animal Gathering can take place

115. The licensing scheme would make provision to the effect that each licence 
would contain a requirement that there should be a 27 day period between 
different animal gatherings at the same premises. The intention is that this will 
allow full biosecurity cleansing and disinfection of the premises and all 
equipment.  This restriction will not apply if the entire licensed premises are 
totally paved and capable of being effectively cleansed and disinfected at the 
end of each animal gathering i.e. after the last animal had departed from the 
premises.

Enforcement

116. An order would be administered and the licensing scheme would be 
enforced by the Local Authority in line with their existing enforcement functions.

Appeals

117. Any person aggrieved by the refusal of a local authority to grant such a 
licence may appeal to a court of summary jurisdiction in the place where the 
premises are situated. The court may give such direction with respect to the 
issue of a licence following that appeal.

Penalties

118. The penalties for non-compliance with any order will be in accordance with 
the updated offence provisions in section 13 of the Bill. 
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Animal boarding establishments (already regulated) to be licensed under a 
regulations made under section 24 of the Animal Health and Welfare 
(Scotland) Bill

Scope of the regulations

119. The regulations will apply to Scotland only.

Commencement

120. It is intended that the regulations will come into force by Summer 2007.

Current situation and intention of new regulations

121. It is intended that the regulations will require the licensing of animal 
boarding establishments in Scotland. Under the Animal Boarding 
Establishments Act 1963 local authorities are required to license boarding 
establishments for both cats and dogs. The keeping by anyone of a boarding 
establishment is defined in this Act as, “the carrying on by him at premises of 
any nature (including a private dwelling) of a business of providing 
accommodation for other peoples’ cats and dogs.”

122. In the last decade there has been a trend away from using traditional 
boarding kennels by dog owners in favour of home from home based boarding 
services. Under the current legislation a business providing accommodation for 
dogs or cats in a private dwelling should be licensed. 

123. It is not the intention to require private arrangements between friends or 
family to be licensed.  For example, if a person goes on holiday and asks their 
neighbour to look after their two dogs in return for a gift or even small payment 
then this should not be covered by the regulation.

124. There are two main reasons why it is felt necessary to transpose the current 
provisions from primary to secondary legislation:

(a)    it will enable the regulations to be kept up to date and in line with 
developments in animal welfare and good practice in the animal boarding 
sector; and 

(b) it will also allow the Scottish Ministers to extend the type of animal boarding 
establishments which require licensing, for example other small mammals, 
reptiles or even birds if there was evidence that this was necessary without 
recourse to primary legislation.

Content of the regulations

125. From an animal welfare point of view the risk in home boarding for dogs is 
the mixing together of animals from more than one owner. Therefore it is 
proposed that home boarding for dogs from more than one owner should be 
licensed. However from an animal welfare point of view home boarding of cats 
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is always undesirable. The standards required to ensure that home boarding is 
done hygienically and safely for cats are prohibitively high.

126. The following conditions will need to apply:

(a) cats be kept in one room (not carpeted) which can be completely disinfected 
after their stay and any bedding or soft furnishings and so on be washed or 
disposed of in order to prevent the spread of disease; and

(b) cats from different homes should not mix.  Nor should they occupy a space 
which has not been disinfected first. They should not mix with cats ordinarily 
resident in the boarding house.

127. It is undesirable that cats are kept in garages or cages in spare rooms. 
Work has been done to ensure that the standards in licensed catteries have 
risen.  Thus it will be consistent to attempt to ensure that standards in relation 
to home-boarding are required to be of a similar standard.

128. It is therefore intended that the following activities will require a licence:

(a) providing residential care for dogs from two or more different owners at the 
same time, on premises or parts of premises used primarily as a private 
dwelling, in return for financial remuneration; and 

(b) providing residential care on premises used primarily for purposes other than 
for private dwelling, for other people’s dogs or cats in return for financial 
remuneration.

129. Providing residential care for cats, on premises, or a part of premises, used 
primarily as a private dwelling, in return for financial remuneration will not meet 
the conditions of the licensing regime and will therefore not be granted a 
licence.

130. The following activities will be outside the scope of the regulations:

(a) boarding any number of dogs from one owner at a time on premises primarily 
used as a private dwelling; and

(b) boarding species other than dogs and cats. 

Conditions on granting of a licence

131. It is intended that the following conditions will be applied by a local authority 
on granting a licence:

(a) that suitable accommodation, suitable in respects of construction, size of 
quarters, number of occupants, exercising facilities, temperature, lighting, 
ventilation and cleanliness is provided;

(b) that animals will be adequately supplied with suitable food, drink and bedding 
material, adequately exercised, and supervised;
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(c) that all reasonable precautions will be taken to prevent and control the spread 
among animals of infectious or contagious diseases, including the provision of 
adequate isolation facilities;

(d) that appropriate steps will be taken for the protection of the animals in case of 
fire or other emergency;

(e) that a register be kept containing a description of any animals received into the 
establishment, date of arrival and departure, and the name and address of the 
owner such register to be available for inspection at all times by an officer of 
the local authority or veterinary surgeon.

132. It is intended that a licence will be granted for a period of up to 3 years.

133. Local authorities will be able to revoke a licence for reasons which will 
include convictions of a criminal offence under the Bill, or failure to comply with 
relevant Health and Safety requirements, for example fire safety and workplace 
health and safety. 

Appeals

134. Any person aggrieved by the refusal of a local authority to grant such a 
licence may appeal to a court of summary jurisdiction in the place where the 
premises are situated. The court may give such direction with respect to the 
issue of a licence following that appeal.

Offences

135. A person commits an offence if they keep an animal boarding establishment 
without a licence or in contravention of the licence conditions. 

136. The enforcement of these regulations will be in accordance with the 
provisions of the Animal Health and Welfare (Scotland) Bill. The maximum 
penalty for committing an offence under this provision will be a level 5 fine 
(currently £5,000) or 6 months custodial sentence or both. Post-conviction 
orders under the Bill (a deprivation order, or a disqualification order) will also 
be available following a conviction, but it is expected that these will be used 
only in exceptional cases. A person will not normally be banned from keeping 
animals solely because of running an unlicensed cattery.

Inspection and Enforcement

137. It is intended that a local authority officer will have the same authority to 
inspect any licensed establishment or alleged unlicensed establishment in 
order to ascertain whether an offence was being committed under these 
regulations, as set out in Schedule 1 of the Bill. A decision on whether to 
provide inspectors with the power to seize animals kept in breach of the 
regulations has not yet been made and will be informed by the consultation 
process on the draft regulations. In the course of inspecting premises, if 
inspectors found an animal in distress, they will be able to remove that animal 
to a place of safety under the powers provided in section 29 of the Bill. It shall 
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be an offence to wilfully obstruct or delay any person in the exercise of powers 
of entry or inspection under these regulations.

Riding establishments (already regulated) to be licensed under regulations 
made under section 24 of the Animal Health and Welfare (Scotland) Bill

Scope of the regulations

138. The regulations will apply in Scotland only.

Commencement

139. It is intended that the regulations will come into force by Summer 2007.

Current situation and intention of new regulations

140. These regulations would replace the Riding Establishments Acts 1964 and 
1970. 

141. The current legislation requires a licence to be held in order to run a riding 
establishment. Keeping a riding establishment is defined as “the carrying on of 
a business of keeping horses for either or both of the following purposes, that 
is to say, the purpose of their being let out on hire for riding or the purpose of 
their being used in providing, in return for payment, instruction in riding”.  This 
definition excludes horses kept: under the management of the Secretary of 
State for Defence; solely for police purposes; by the Zoological Society of 
London; or by the Royal Zoological Society of Scotland. Riding establishment 
licences are granted annually following application. The Riding Establishment 
Act 1970 specifies that the licence holder must hold a current Public Liability 
Insurance Policy.  The proposal is to keep the current definition of a riding 
establishment

142. The regulations will set out a minimum qualification for riding instructors and 
also to require that a veterinarian is present at all inspections of riding 
establishments. 

143. Transposing the current provisions from primary to secondary legislation will 
enable the regulations to be kept up to date and in line with developments in 
animal welfare and good practice in the riding establishment sector.  Also, 
detailed administrative provisions are required and this is most appropriately 
dealt with in secondary legislation.

Content of the regulations

144. It is intended that the following activities will require a licence:

(a) carrying on a business of keeping horses in order to let them out on hire for 
riding; or
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(b) carrying on a business of keeping horses for use in providing instruction in 
riding for payment; or 

(c)  both of these.

Conditions of granting a licence

145. It is intended that the following requirements for a riding establishment 
owner/manager  should be stipulated by a local authority as being conditions of 
the licence: 

(a) the person with day to day management of the yard must be suitably qualified 
(either by experience in the management of horses or by being the holder of an 
approved appropriate certificate). New applicants must be qualified or must 
employ qualified staff. The following certificates/qualifications are acceptable: a 
British Horse Society Assistant Instructor Certificate; an ABRS Initial Teaching 
Award; an SNVQ Level 3 in Horse Care and Management; a BTEC Level 3 
National Diploma in Horse Management; a level 3 National (Advanced 
National) Certificate in Management of Horses; a British Equestrian Tourism 
Ride Leader Qualification; or a British Equestrian Tourism Riding Holiday 
Centre Manager Qualification;

(b) they must hold public liability insurance;

(c) they must ensure the welfare of the equines kept at the establishment;

(d) they must have in place records for each equine in work, detailing age, height 
and weight limit and records for clients and these records must be available for 
inspection;

(e) they must ensure that the construction and size of the stables is appropriate for 
the size and type of equine accommodated and is regularly maintained for the 
welfare of the animal;

(f) equines must have access to suitable food and a regular and sufficient supply 
of clean, fresh drinking water, and bedding and must be adequately exercised, 
groomed and rested and visited at suitable intervals;

(g) where grass is used as sustenance there must be sufficient quantity for every 
animal in that field;

(h) that all reasonable precautions will be taken to prevent and control the spread 
of infectious or contagious diseases among horses and that veterinary first aid 
equipment and medicines shall be provided and maintained in the premises;

(i) that appropriate steps will be taken for the protection of horses in case of fire; 
and

(j) that adequate accommodation will be provided for forage, bedding, stable 
equipment and saddlery.

146. It is intended that a licence will be granted for a period of up to 3 years with 
the option of annual inspections.

147. Grounds for revocation of the licence will include convictions of a criminal 
offence under the Bill, failure to comply with a welfare improvement notice 
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served under the legislation or failure to comply with relevant Health and Safety 
requirements, for example fire safety and workplace health and safety. 

148. A welfare improvement notice could be served by an Inspector having 
inspected a premises and finding that the animal welfare standards stipulated 
in the regulations are not being met. An Inspector would serve a welfare 
improvement notice with the understanding that action will be taken to improve 
welfare standards by a certain time or the licence will be revoked.

Appeals

149. Any person aggrieved by the refusal of a local authority to grant such a 
licence may appeal to a court of summary jurisdiction in the place where the 
premises are situated. The court may give such direction with respect to the 
issue of a licence following that appeal.

Offences

150. A person commits an offence if they operate a riding establishment without 
a licence. The maximum penalty for committing an offence under this provision 
will be a level 5 fine (currently £5,000) or 6 months custodial sentence or both. 
Post-conviction orders under the Bill (a deprivation order, or a disqualification 
order) will also be available following a conviction, but it is expected that such 
orders will only be used in exceptional cases. A person will not normally be 
banned from keeping animals solely because of running an unlicensed riding 
establishment.

Inspection and Enforcement

151. The enforcement of these regulations will be in accordance with the 
provisions of the Animal Health and Welfare (Scotland) Bill. It is intended that a 
local authority officer or inspector appointed or authorised by the Scottish 
Ministers will have the same authority to inspect any licensed establishment, or 
alleged unlicensed establishment, in order to ascertain whether an offence was 
being committed under these regulations, as set out in Schedule 1 to the Bill. It 
shall be an offence to wilfully obstruct or delay any person in the exercise of 
powers of entry or inspection under these regulations.

152. A new application for a licence to operate a riding establishment will require 
to be inspected by both a local authority inspector and a veterinary surgeon.

Selling of pets (Pet shops already regulated, will include pet fairs – new 
proposal) to be licensed under regulations made under section 24 of the 
Animal Health and Welfare (Scotland) Bill

Scope of the regulations

153. The regulations will apply to Scotland only.
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Commencement

154. It is intended that the regulations will come into force by June 2008.

Current situation and intention of new regulations

155. These regulations will replace the provision for the licensing of pet shops 
contained in the Pet Animals Act 1951.  They will also include a new provision 
for the licensing of pet fairs where animals are sold. 

156. For pet shops, it is intended that the regulations will require two things: 
firstly, the provision of written care instructions to prospective pet purchasers 
and secondly; a minimum competency level for pet vendors in the animal 
husbandry required to care for pet animals.

157. A pet fair is an event, usually of one or two days duration and often held at 
a venue temporarily used for such a purpose, for example an exhibition centre.  
Enthusiasts set up individual stalls where they display and sell animals. The 
law relating to the sale of animals at pet fairs is ambiguous. There is some 
confusion as to whether pet fairs are currently legal under the Pet Animals Act 
1951 (as amended by the Pet Animals (Amendment) Act 1983). Some local 
authorities license pet fairs under the 1951 Act and others consider that such 
events are prohibited.

158. It is intended that pet fairs for the following 4 categories of animals will 
require to be licensed: bird fairs; reptile/amphibian fairs; small mammal fairs; 
and fish fairs. 

159. There are three main reasons why it is felt necessary to transpose the 
current provisions from primary to secondary legislation:

(a) it will enable the regulation to be kept up to date and in line with developments 
in animal welfare and good practice in the area of pet vending; 

(b) it will allow additional conditions to be considered in the granting of licences to 
pet vendors, including a requirement to provide written details on the care of 
animals to prospective purchasers; and 

(c) it will also allow the Scottish Ministers to extend the regulations regarding pet 
shops to pet fairs. 

Content of the regulations

160. It is intended that the following activities will require a licence:

(a) keeping a pet shop; and 

(b) organising a pet fair where birds, reptiles, small mammals or fish are sold. 
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Conditions on granting of a licence

161. It is intended that the following conditions will be applied by a local authority 
on granting a licence:

(a) all pet vendors will be required to provide care leaflets;

(b) that animals will at all times be kept in accommodation suitable as respects 
size, temperature, lighting, ventilation and cleanliness;

(c) that animals will be adequately supplied with food and drink and visited at 
suitable intervals;

(d) that appropriate steps will be taken for the protection of the animals in case of 
fire or other emergency;

(e) that all reasonable precautions will be taken to prevent the spread among 
animals of infectious diseases;

(f) that either the owner/manager in respect of pet shops holds a suitable 
qualification (the level and type of qualification to be consulted on once the 
draft regulations are available).

162. It is intended that in respect of pet shops the licence will be granted for a 
period of up to 3 years with the option for annual inspections.

163. In respect of pet fairs the licence will require to be applied for at least one 
month in advance and will last for a specified period and only in respect of a 
location specified in the licence.

164. Grounds for revocation of the licence will include convictions of a criminal 
offence under the Bill, or failure to comply with relevant Health and Safety 
requirements for example fire safety and workplace health and safety.

Appeals

165. Any person aggrieved by the refusal of a local authority to grant such a 
licence may appeal to a court of summary jurisdiction in the place where the 
premises are situated. The court may give such direction with respect to the 
issue of a licence following that appeal.

Offences

166. A person commits an offence if they keep a pet shop without a licence or 
contravene any of the conditions of a licence.

167. A person commits an offence if they organise or participate in a pet fair 
without a licence or contravene any of the conditions of a licence.

168. The enforcement of these regulations will be in accordance with the 
provisions of the Animal Health and Welfare (Scotland) Bill. The maximum 
penalty for committing an offence under this provision will be a level 5 fine 



45

(currently £5,000) or 6 months custodial sentence or both. Post-conviction 
orders under the Bill (a deprivation order, or a disqualification order) will also 
be available following a conviction, but these will be expected to be used only 
in exceptional cases. A person will not normally be banned from keeping 
animals solely because of organising a pet fair without a licence.

Inspection and Enforcement

169. It is intended that a local authority officer will have the same authority to 
inspect any licensed pet shop or pet fair, or alleged unlicensed establishment 
or event, in order to ascertain whether an offence was being committed under 
these regulations, as set out in Schedule 1 to the Bill. There will be an offence 
of obstruction for any person who wilfully obstructs or delays any person in the 
exercise of powers of entry or inspection under these regulations. 

Livery yards (new proposal) to be registered under regulations made under 
section 24 of the Animal Health and Welfare (Scotland) Bill

Scope of the regulations

170. The regulations will apply in Scotland only.

Commencement

171. It is intended that the regulations will come into force by June 2008.

Current situation and intention of new regulations

172. Livery yards or stables are establishments where horses are housed and 
fed on behalf of their owners. At present they are not regulated.

173. Some livery stables offer “DIY” services where housing is provided, but the 
owner is responsible for some or all of the feeding, exercise and grooming of 
their horse(s). In some of the DIY establishments the responsibility for the 
welfare of the animal lies with the horse owner and not the livery stable owner. 
The proposal is to require all types of livery stables to be registered. A 
condition of the registration will be initial inspection by the local authority with 
the presence of a veterinarian. 

Content of the regulations

174. It is intended that the following features should constitute the definition of a 
livery yard:

(a) a place where at least 2 people (other than the yard owner) keep their equines; 

(b) the equines are kept there on a permanent or temporary basis (the consultation 
process will inform whether any specific time periods should be set out in the 
regulations); 
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(c) any service other than the provision of land only or land and a field shelter is 
provided by the livery yard owner to an individual; and

(d) the service is provided for financial reward.

Conditions of registration

175. It is intended that the following requirements in relation to a livery yard 
owner/manager  should be stipulated by a local authority as being conditions of 
registration:

(a) they must ensure that the person with day to day management of the yard is 
suitably qualified (either by experience in the management of horses or by 
being the holder of an approved appropriate certificate). New applicants must 
be qualified or must employ qualified staff. The following 
certificates/qualifications are acceptable: a British Horse Society Assistant 
Instructor Certificate; an ABRS Initial Teaching Award; an SNVQ Level 3 in 
Horse Care and Management; a BTEC Level 3 National Diploma in Horse 
Management; a level 3 National (Advanced National) Certificate in 
Management of Horses; a British Equestrian Tourism Ride Leader 
Qualification; or a British Equestrian Tourism Riding Holiday Centre Manager 
Qualification;

(b) they must hold public liability insurance;

(c) they must ensure the welfare of the equines kept at the establishment;

(d) they must satisfy themselves that all equine owners/keepers using the livery 
yard have in place third party insurance in respect of that equine;

(e) they must ensure that the construction and size of the stables is appropriate for 
the size and type of equine accommodated and is regularly maintained for the 
welfare of the animal;

(f) equines must have access to suitable food and a regular and sufficient supply 
of clean, fresh drinking water;

(g) suitable bedding must be provided;

(h) equines will be adequately exercised, groomed and rested and visited at 
suitable intervals;

(i) where grass is used as sustenance there must be sufficient quantity for every 
animal in that field;

(j) that all reasonable precautions will be taken to prevent and control the spread 
of infectious or contagious diseases among horses and that veterinary first aid 
equipment and medicines shall be provided and maintained in the premises;

(k) that appropriate steps will be taken for the protection of horses in case of fire; 
and

(l) that adequate accommodation will be provided for forage, bedding, stable 
equipment and saddlery.

176. It is intended that registration will be granted for a period of up to 5 years.
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177. Grounds for revocation of the registration will include convictions of a 
criminal offence under the Bill, failure to comply with a welfare improvement 
notice under the legislation or failure to comply with relevant Health and Safety 
requirements, for example fire safety and workplace health and safety. 

Offences

178. A person commits an offence if they operate an unregistered livery yard. 
The maximum penalty for committing an offence under this provision will be a 
level 5 fine (currently £5,000) or 6 months custodial sentence or both in line 
with the provisions of the Bill. Post-conviction orders under the Bill (a 
deprivation order, or a disqualification order) will also be available following a 
conviction, but these will be expected to be used only in exceptional cases. A 
person will not normally be banned from keeping animals solely because of 
running an unregistered livery yard.

Inspection and Enforcement

179. The enforcement of these regulations will be in accordance with the 
provisions of the Animal Health and Welfare (Scotland) Bill.

180. It is intended that a local authority officer will have the same authority to 
inspect any registered livery yard or alleged unregistered yard in order to 
ascertain whether an offence was being committed under these regulations, as 
set out in Schedule 1 to the Bill. It shall be an offence to wilfully obstruct or 
delay any person in the exercise of powers of entry or inspection under these 
regulations.

181. A new application to register a livery yard will require a report provided by 
an equine specialist veterinary surgeon (registered with the British Equine 
Veterinary Association).

182. It is proposed that these regulations will provide for a combined licence 
being available for livery stables which also offer riding school facilities. 
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Annex C

Code of Practice for the tethering of equines to be issued under section 34 
of the Animal Health and Welfare (Scotland) Bill

183. Tethered horses, ponies and sometimes donkeys can often be seen 
throughout Scotland. There are potential dangers associated with this practice. 
There have been cases reported of horses which have been strangled by the 
tether after having fallen or have been startled either by people or vehicles. 
Therefore the tethering of equines poses a serious problem, for horses in both 
urban areas and the countryside.

184. The statutory Code of Practice will provide a set of minimum standards that 
will promote the welfare of tethered horses.

185. The code will provide the following: a definition of tethering; a statement of 
the objective of tethering; dangers inherent in tethering horses and; minimum 
standards for the welfare of tethered horses.

186. These minimum standards could include:

(a) guidance on the whether it is suitable for the horse to be tethered, for example 
mares within the last third of pregnancy should not be tethered until the foal is 
at least one month old;

(b) guidance on tethering equipment, for example all equipment used for tethering 
horses must be maintained in good condition;

(c) guidance on the suitability of a tethering site, for example a suitable tethering 
site should be on reasonably level ground and not adjacent to any steep 
incline, bank, cliff or other dangerous feature;

(d) nutritional and health requirements, for example a horse should not be without 
water for a maximum of  2 hours;

(e) the period of tethering should be short;

(f) horses should never be left alone for long periods of time;

(g) horses should be checked at least twice a day;

(h) horses require regular watering, feeding and exercise.

187. Failure on the part of an animal owner or keeper to observe the provisions 
of a code should not of itself render that owner liable to any civil or criminal 
proceedings. However, the code should be admissible as evidence of good 
practice and reasonable standards of care.

Code of Practice for the rearing of game birds for sport shooting to be 
issued under section 34 of the Animal Health and Welfare (Scotland) Bill

188. Farmed Birds primarily reared for human consumption are subject to the 
provisions of the Agriculture (Miscellaneous Provisions) Act 1968. However, 
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game birds reared for sport shooting are not subject to the same provisions. 
There has been some recent concern about the welfare of game birds, it would 
seem appropriate to provide a set of minimum standards that will promote the 
welfare of game birds as this will remove the apparent anomaly between birds 
reared for food and those primarily reared for sport shooting. The proposal to 
introduce a statutory code of practice is in keeping with the principles of the 
Bill.

189. The majority of game farmers in Scotland are members of the Game 
Farmers’ Association and comply with their existing code of practice. The 
industry has agreed that a statutory code of practice should be based on the 
existing code of the GFA. It is envisaged that this code will form the basis for a 
Scottish Executive approved code and be applied to all game farmers in 
Scotland.

190. The code of practice could include guidance on:

(a) hygiene;

(b) preventing the spread of disease;

(c) transportation;

(d) stocking rates;

(e) housing;

(f) temperature and ventilation; and

(g) controlling aggressive behaviour.

Failure on the part of an animal owner or keeper to observe the provisions of a 
code should not of itself render that owner liable to any civil or criminal 
proceedings. However, the code should be admissible as evidence of good 
practice and reasonable standards of care.
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Annex 2

Correspondence to the Executive

1. The Committee noted that the bill contains a number of powers which are 
subject to emergency affirmative 28 day procedure.  The Committee agreed to 
seek clarification of the reasons for the Executive’s use of this procedure at each 
of the instances that it is used in the bill.  The Committee’s concerns with this type 
of procedure lie with the fact that, whilst it is not perhaps the intention of the 
Executive to avoid Parliamentary scrutiny for the provisions specified, it is possible 
for these orders to bypass Parliamentary scrutiny if Ministers should simply allow 
them to lapse and bring forward new orders in their place. Conversely, the 
Committee also considered the implications for Parliamentary time when this type 
of procedure is used, given the experience of similar shellfish Orders frequently 
made under the Food and Environmental Protection Act.

2. The Committee was also not clear why this type of procedure was 
considered appropriate for what may be long-term measures, such as the 
specified diseases at section 8 of the bill. 

3. The Committee therefore seeks further explanation on the use of this 
procedure, as opposed to other forms of procedure, in each of the instances 
specified in the bill.  The Executive is also asked to comment on the Committee’s 
concerns in relation to this type of procedure.

Section 1 Slaughter for preventing spread of a disease

4. The Committee noted that paragraph 8 of section 1 provides that Scottish 
Ministers must pay compensation in respect of any animal slaughtered under 
Schedule 3A and that the amount of compensation is to be prescribed by order.  
The Committee noted that an order made under this power will not be laid before 
the Parliament.  The Committee noted that the delegated powers memorandum 
suggests that having no parliamentary procedure is in keeping with the provisions 
of the Animal Health Act 1981 but it also noted that this Act is inconsistent 
regarding the methods of determining compensation.  The Committee raised 
concerns in relation to the lack of Parliamentary scrutiny that these orders would 
be subject to.

5. The Committee asks for clarification from the Executive as to why the 
orders will not be laid before the Parliament.

Section 2 – Slaughter of treated animals

6. The Committee raised a similar question in respect of section 2(6), and 
asks why orders made under this section are not required to be laid before the 
Parliament.

Section 3 – Biosecurity codes
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7. The Committee noted that section 3 confers an order making power on the 
Scottish Ministers to issue biosecurity codes.  The Committee considered that 
there could be confusion over whether breaking the codes constitutes a criminal 
offence and that there should be more distinction drawn between guidance and 
mandatory requirements.  The Executive is asked for clarification of this section.

Section 5 – Animal gatherings

8. The Committee noted that this section confers an order making power on 
Ministers to make provision for the licensing of animal gatherings.  The Committee 
considered that the definition of gatherings is wide and could include gatherings in 
a domestic setting.  The Committee therefore seeks clarification in relation to this 
provision.

9. The Committee noted that, although subsection 5(g) permits an order to 
include provision for appeals, it is not mandatory to do so.  The Committee seeks 
the Executive’s views in relation to creating a duty rather than a power for appeals 
in orders made under this subsection.

10. In addition, although there is not indication in the delegated powers 
memorandum that the Executive intends to provide for fees to be charged for 
licences issued under the section, it is thought that this would be possible by virtue 
of section 84 of the 1981 Act.  The Committee seeks clarification on this matter.

Section 10 – Livestock genotypes: specification, breeding and slaughter

11. The Committee noted that section 36V obliges Scottish Ministers to pay 
compensation for livestock slaughtered and property destroyed in accordance with 
a restriction notice and that the amount is to be specified by order. The Committee 
was again concerned that this provision is not subject to any parliamentary 
procedure. The Executive is asked to comment.

Section 18 – Mutilation

12. Subsection (3) provides a regulation-making power to allow Ministers to 
permit certain procedures to be carried out in certain circumstances.  The 
Committee noted that clause 5 of the equivalent English bill includes a statutory 
duty to consult and the Committee asks why there is not a similar duty in this bill.

Section 23 – Provision for securing welfare

13. The Committee noted that this conferred a wide power on Scottish Ministers 
and agreed to seek further information in relation to why the Executive has chosen 
secondary rather than primary legislation to the extent that it has at this section.  
The Executive is asked to comment.

Section 24 – Licensing etc. of activities involving animals

14. The Committee noted that there were different approaches taken to the 
balance struck between primary and secondary legislation in the English and 
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Scottish bills.  In particular, the Committee noted that the English bill allows 
offences to be created in regulations for breach of licence provisions etc, but 
creates the principle offence in the bill.  The Executive is asked to comment on this 
matter.

Section 25 – Prohibition on keeping certain animals

15. The Committee agreed to seek further clarification from the Executive as to 
why it has taken such a wide power at section 25(1), where its only restriction is at 
section 25(3).  The Executive is asked to comment.

Section 33 – Animal welfare bodies

16. Section 33 confers on the Scottish Ministers power to establish a body to 
provide them and other such other persons as they may direct, with advice on 
matters concerning animal welfare.  The Committee seeks information on how the 
Executive envisages that the delegated powers contained at this section will be 
used.

Section 34 – Animal welfare codes

The Committee noted that section 34 will confer on Scottish Ministers the power to 
make, revise and revoke codes of practice for providing practical guidance in 
respect of the provisions of part 2 and any regulations made under part 2.  The 
Committee is content with the power but seeks clarification on how the Executive 
plans to consider or have regard to the consultation responses on the codes.  The 
Committee also seeks clarification as to how the power to revoke a code will be 
exercised.

Executive Response

1. On 22 December 2005, having considered the Animal Health and Welfare 
(Scotland) Bill, the Subordinate Legislation Committee sought explanation of a 
number of matters. The substance of the Committee’s request for an explanation 
in relation to each matter and the Scottish Executive’s response is set out below. 

General - Use of the emergency affirmative 28 day procedure

2. The Executive’s actions in the event of an outbreak of a fast spreading 
animal or bird disease will be strongly influenced by advice from veterinary and 
other scientific experts.  The experiences of such disease outbreaks, types of 
which are set out in Schedule 2B to the 1981 Act (inserted by section 8 of the Bill), 
provide powerful evidence that swift action to contain the disease is paramount in 
preventing serious consequences for many more animals/birds, possibly humans, 
and the country in general.  These experiences should be seen not only in a 
Scottish or GB context, but more widely as evidenced by the examples given in 
Chapter 2 of the initial consultation document on the animal health aspects of the 
Bill (Animal Disease Control: Proposals for Legislation in Scotland; February 
2003).
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3. Veterinary advice is that Scotland is likely to be affected again – at some 
point - by one or more of the serious diseases mentioned in section 8 of the Bill.  
There is also the possibility that a particular virus strain could mutate, or a new 
animal/bird disease develop, and that it could spread quickly and widely, again not 
just to animals/birds but also possibly having human health consequences.

4. For example, diseases such as Hendra and Nipah both had limited but 
serious consequences when they occurred in Australia and the Far East.  Hendra 
virus was first isolated in 1994 from specimens obtained during an outbreak of 
respiratory and neurological disease in horses and humans in Hendra, a suburb of 
Brisbane, Australia.  Nipah virus is related but not identical to Hendra virus.  Nipah 
virus was initially isolated in 1999 from an outbreak of encephalitis and respiratory 
illness among adult men in Malaysia and Singapore.  Both diseases caused 
serious illnesses and deaths in both humans and animals.  Whilst it seems very 
unlikely that either of these diseases could occur in Scotland, their sudden and 
unforeseen appearance in Australia and the Far East in the 1990s illustrates that it 
is impossible to foretell the emergence of new diseases.

5. The Executive therefore considers that the parliamentary procedure which 
applies to the four sections of the Bill (sections 1, 2, 3 and 8) which make provision 
for dealing with fast spreading disease should be such as to allow the swift 
introduction of measures where necessary. Without this ability it may not be 
possible to prevent, or quickly contain, a fast spreading disease. At the same time, 
given the importance of the measures involved (particularly the economic and 
social effects on individual farmers and farming communities), the Executive 
recognises that there should be full parliamentary scrutiny of the use of these 
powers. 

6. The emergency affirmative 28 day procedure allows action to be taken swiftly 
by the Executive, but at the same time provides for full parliamentary scrutiny of 
the measures.  The Executive therefore considers that the procedure proposed 
achieves the right balance between legislative preparedness to deal with an 
unexpected or unknown animal/bird disease emergency, and the need for 
parliamentary scrutiny. 

7. In a particular case, should Parliament determine that the powers have not 
been used appropriately it would be open to Parliament to refuse to affirm a 
relevant order and the measures would then fall. Were this to happen, in the 
Executive’s opinion, it would not then be appropriate for the Executive to make 
another order in the same terms based on the same factual circumstances.

8. On the issue of parliamentary time, the Executive notes that the powers 
sought are expected to be used infrequently (for example, the last major disease 
outbreak in Scotland was the foot-and-mouth disease outbreak in 2001). 
Therefore, it is considered that there will not be a significant impact in terms of use 
of parliamentary time overall, and that where the emergency affirmative 28 day 
procedure applies, the use of parliamentary time is appropriate to ensure proper 
parliamentary scrutiny. 

Section 1 – Slaughter for preventing spread of disease
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9. The Committee raised concerns in relation to the fact that there is no 
parliamentary procedure for orders made under paragraph 8 of Schedule 3A (i.e. 
orders dealing with compensation for animals that are compulsorily slaughtered 
using Schedule 3A powers).

10. As noted in paragraph 12 of the Memorandum on Delegated Powers, the 
appropriate level(s) of compensation cannot be determined until the exact 
circumstances of a particular disease outbreak are known.  The Executive has 
followed the general scheme of the Animal Health Act 1981 in having no 
parliamentary procedure for such orders. However, in the light of the Committee’s 
comments and given the expected detail that the order would include, the 
Executive would propose to bring forward an amendment at Stage 2 to provide for 
a negative procedure to apply to such orders.

Section 2 – Slaughter of treated animals

11. Section 16B of the 1981 Act (inserted by section 2 of the Bill) contains power 
to slaughter vaccinated animals for the purposes of securing disease free status. 
Section 16B(6) provides power to fix the level of compensation payable for 
animals slaughtered under section 16B (i.e. orders dealing with compensation for 
vaccinated animals that are later slaughtered for the purpose of securing (or 
contributing to the securing of) disease free status).

12. As noted in paragraph 16 of the Memorandum on Delegated Powers, the 
appropriate level(s) of compensation cannot be determined until the exact
circumstances of a particular disease outbreak are known.  Therefore, it is 
appropriate to have an order making power for determining the level of 
compensation at the time of an outbreak. In drafting section 16B(6) of the 1981 Act 
(which provides power to make an order fixing the level of compensation), the 
Executive has followed the general scheme of  the Animal Health Act 1981 in 
having no parliamentary procedure for such orders. Nevertheless, in the light of 
the Committee’s comments, the Executive would propose to bring forward an 
amendment at Stage 2 to provide for negative procedure to apply to such orders.

Section 3 – Biosecurity codes

13. The Executive considers that confusion is unlikely to arise because guidance 
on biosecurity measures and mandatory requirements will either form separate 
codes or separate parts of a single biosecurity code.  There would thus be a clear 
distinction between that part of the code which constitutes guidance and that part 
which takes the form of mandatory requirements.

14. It is intended that, once the Bill has received Royal Assent, discussions will 
take place with the industries concerned on those mandatory biosecurity 
requirements which are proposed. That discussion would include the species to 
which the intended requirement would apply and the specific circumstances in 
which it would apply (for example, in case of a disease outbreak or formally 
announced significantly increased risk of disease occurring). 
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Section 5 – Animal gatherings

15. The Executive does not intend, as a matter of course, to license gatherings in 
a domestic setting.  The emphasis would be on sheep and cattle gatherings where 
diseases can spread quickly.  But circumstances could arise, for example, where 
the State Veterinary Service judge there is a significant risk of Avian Influenza, in 
which domestic premises may require a licence for a show of captive bred British 
birds, etc.

16. The Executive’s view in relation to creating a duty rather than a power of 
appeal (sub-section (5)(g)) is that this is not necessary or desirable.  As currently 
drafted, the order making power provides general powers in connection with the 
licensing of animal gatherings including the possibility of the inclusion of provision 
for appeals in connection with licences.  To require every order made under this 
power to make provision in connection with appeals would be unworkable as the 
power could be used to revoke a previous order, make amendments to a previous 
order, or for isolated provision such as specifying the application procedure.  The 
Executive is mindful of its obligations under the Scotland Act and the Human 
Rights Act and, therefore, where a right of appeal is required such a right will be 
provided.  This could take the form of a separate order making only provision for 
such a right of appeal, incorporated into a more general order or through 
administrative means coupled with judicial review.  The exact form and nature of 
any appeal is still to be fully considered.

17. Whilst it is acknowledged that section 84 of the 1981 Act could be construed 
as providing power to provide for fees to be charged for licences issued under 
section 5, it is not the Executive’s  policy to charge fees for licences issued under 
section 5.  

Section 8 – Specified diseases

18. The Executive is concerned about the possible deliberate spread of an 
infection during an epidemic, for example, for reasons of fraud, and to allow 
prompt action in the case of bio-terrorism.  Clearly if the latter were to occur the 
disease agent might be entirely novel, even the result of genetic engineering, and 
so the Executive believe it necessary to have powers to take prompt action to deal 
with any deliberate attempts to infect susceptible animals.  The provision of an 
emergency affirmative 28 day procedure for the order making power should be 
seen in the above context. Whilst allowing action to be taken quickly, the 28 day 
procedure also provides for appropriate parliamentary scrutiny and, provided the 
order is approved, its provisions will remain in force for as long as is required.

Section 10 – Livestock genotypes: specification, breeding and slaughter

19. As noted in paragraph 33 of the Memorandum on Delegated Powers, the 
appropriate level(s) of compensation for action taken in the exercise of the powers 
set down in sections 36R and 36T will only be determined when the exact 
circumstances of a particular disease outbreak are known.  The Executive has 
followed the general scheme of the Animal Health Act 1981 in having no 
parliamentary procedure for such orders. Nevertheless, in light of the Committee’s 
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comments, the Executive would propose to bring forward an amendment at Stage 
2 to provide for negative procedure to apply to such orders given the expected 
detail that the order would include.

Section 18 – Mutilation 

20. The Executive considers that, as a matter of good administrative practice, 
regulations made under this power would be subject to consultation and that it is 
not necessary to formalise a requirement for consultation in the legislation. 
Nevertheless, if the Committee considers it desirable to follow the English model 
then the Executive would be prepared to bring forward a suitable amendment at 
Stage 2.

Section 23 – Provision for securing welfare

21. The Executive considers that provision for securing the welfare of animals 
will necessarily involve a relatively high level of detail. For example, in specifying 
general requirements such as the requirement that an animal is adequately 
protected from the elements; and in specific requirements such as that a horse 
has an adequate size of stable and access to drinking water. In addition, it is likely 
that in most cases different detailed provision will be made for different types of 
animal. So, for example, there will be separate rules as to the steps which require 
to be taken to secure the welfare of a horse and that of a dog. Further, it is likely 
that there will be not infrequent changes to the legislation as scientific 
understanding, animal welfare standards and veterinary advice develop and 
change. If the rules were contained in primary legislation, this could lead to a need 
to amend that primary legislation on a regular basis.

22. In consequence, it is considered that the use of primary legislation to make 
the detailed rules themselves would be inappropriate in this case. However, the 
section circumscribes those matters on which rules may be made by secondary 
legislation and provides for Parliamentary scrutiny of the secondary legislation by 
draft affirmative procedure. 

Section 24 – Licensing etc. of activities involving animals 

23. It is considered that the approach adopted in the Animal Welfare Bill  - which 
specifies that failure to register or (as the case may be) obtain a licence is an 
offence – is less flexible than that adopted by the Executive which allows offences 
tailored to the particular requirements of the regulations to be created in secondary 
legislation. However, in practice it is considered that there may be little difference 
as to the outcome achieved by the two different approaches.

Section 25 – Prohibition on keeping certain animals

24. The purpose of this provision is to allow the Scottish Ministers to make 
secondary legislation to prohibit the keeping on domestic or other premises of 
certain types of animal for which it is difficult to provide adequate care outwith 
specialised facilities (such as zoos and wildlife parks). Currently, the only limitation 
on the use of the power is that it must be for the purposes of securing the welfare 
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of animals. It is considered that the use of the power could be further limited so as
to require the Scottish Ministers to “have regard to the likelihood of adequate care 
being available in the type of premises concerned” before making such an order. 
This would help to ensure that the power could not at some future date be used 
inappropriately.

Section 33 – Animal Welfare bodies

25. Section 33(1) provides power to make Regulations to establish Animal 
Welfare bodies, and to make provision as to their establishment and operation.
This would allow the Scottish Ministers to establish and fund an advisory body 
such as the Companion Animal Welfare Council (currently a non-statutory body).
Ministers of the Crown already enjoy a similar power. 

26. Section 33(2) provides power to make provisions to facilitate and improve co-
ordination among animal welfare bodies and would allow the Scottish Ministers to 
ensure that working relations between animal welfare bodies are compatible.  For 
example, this could be used to establish a system to provide a framework for and 
allow information to be exchanged between one animal welfare body and another 
in order that their work is better coordinated.

Section 34 – Animal Welfare codes

27. The Executive considers that the consultation process is a useful tool for 
obtaining feedback on the proposed contents of a code. Not only should a code 
provide a sound system for securing animal welfare, but it should also set out 
means of doing so which are practical and which have the least possible impact on 
owners’ economic and other interests consistent with achieving their objectives. 

28. Draft codes will be developed in discussion with the appropriate industry 
body and other parties with an interest in animal welfare.  Many codes are already 
in wide use and these will form the basis of new documents.  However, the 
opportunity will be taken to update, strengthen and improve where necessary.  
Veterinary advice will be sought from the SVS and veterinary organisations.  The 
aim will be to produce draft codes which have widespread support, not just from 
the industry body, but from a wide range of interested organisations.  Once the 
draft has been agreed it will be issued for formal consultation.  This would be at 
least for a 12 week period.  Comments on the detail of the code will be examined 
and considered.  Where appropriate changes would be made before the code is 
made and Parliamentary approval sought using the affirmative procedure.  

29. The power to revoke will normally be used when an existing code is replaced 
by a new code.

30. The Executive hopes that this information is of assistance to the Committee 
in its consideration of the Bill, and would welcome the opportunity to provide any 
necessary further clarification.
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Annex 3

Correspondence to the Executive

1. The Committee is grateful to the Executive for providing information as to 
the intended use of powers subject to emergency affirmative 28 day procedure.  
However, the Committee requests an explanation from the Executive as to why 
this procedure was considered appropriate, rather than the alternative annulment 
procedure, for the exercise of emergency powers.  The Committee does not 
dispute the requirement for emergency procedures but requests an answer 
specifically as to why this procedure is chosen at each of the instances in the bill, 
given the Committee’s concerns in relation to Parliamentary scrutiny when this 
type of procedure is adopted.

Section 18 – Mutilation

2. The Committee notes the Executive’s indication that regulations made 
under this power would be subject to consultation as a matter of good practice but 
considers that it would be preferable for consultation to be included as a statutory 
requirement.  The Committee therefore welcomes the Executive’s offer to bring 
forward an amendment to this effect at Stage 2. 

Section 34 – Animal welfare codes

The Committee would be grateful to the Executive for further clarification as to the 
procedure to be used for the revocation of welfare codes.  The Committee noted 
that a code will normally be revoked by a code but as this revocation involves a 
different procedure from the making of a code it considers that there is doubt as to 
whether this would be technically competent.

Executive Response

On 10 January 2006, having considered the Animal Health and Welfare (Scotland) 
Bill and the information provided by the Executive by letter of 5 January, the 
Subordinate Legislation Committee sought further explanation of a number of 
matters. The substance of the Committee’s request for an explanation in relation 
to each matter and the Scottish Executive’s response is set out below. 

General - Use of the emergency affirmative 28 day procedure

The emergency affirmative 28 day procedure is specified in relation to four 
sections of the Bill (sections 1, 2, 3 and 8), each of which make provision for 
dealing with fast spreading disease. The reason for specifying this procedure is 
the same in each case – namely, to allow the Scottish Ministers to react swiftly to 
a fast spreading disease whilst at the same time providing for full parliamentary 
scrutiny of the use of these powers. 

Thus, in section 1, the emergency affirmative 28 day procedure is stipulated in 
relation to the power to specify additional diseases and to specify animals, birds or 
amphibians which may be slaughtered. Were a new disease to emerge, action 
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may require to be taken urgently but (given the possible implications of the use of 
the power) it is considered appropriate that there be proper parliamentary scrutiny 
of the measures taken. In section 2, the emergency affirmative 28 day procedure 
is specified in relation to the power to specify additional diseases so as to allow 
animals and birds to be slaughtered under section 2(4). Again, it may be 
necessary to take action urgently but it is also important to have proper 
parliamentary scrutiny. In section 3, the emergency affirmative 28 day procedure is 
specified in relation to power to issue biosecurity codes at a time of a Schedule 2B 
disease outbreak or other emergency. Such action may be urgently necessary 
because, for example, in the course of an outbreak new factors in relation to the 
spread of a disease have emerged which are not addressed by existing 
biosecurity codes. In section 8, the emergency affirmative 28 day procedure is 
stipulated for the power to specify additional diseases in Schedule 2B so as to 
criminalise deliberate infection, and enable the making of an emergency 
biosecurity order in relation to that disease (under section 3). If a new disease 
emerges and there is a danger that it will be spread by deliberate infection of 
animals then steps may need to be taken under this provision urgently. 
Nevertheless, there should be proper parliamentary scrutiny, even if necessity 
dictates that that scrutiny may not be able to take place until after the measures 
are in force.

The Executive took the view that the procedure proposed achieves the right 
balance between legislative preparedness to deal with an unexpected or unknown 
animal/bird disease emergency, and the need for parliamentary scrutiny. The 
Executive acknowledges that the Parliament would be able to undertake some 
parliamentary scrutiny were the relevant instruments made subject to annulment in 
pursuance of a resolution of the Scottish Parliament (Class 5 negative procedure). 
However, given that these powers will be used to tackle fast spreading diseases, 
the urgency of the situation will often necessitate breach of the 21 day rule. 
Nevertheless, in light of the Committee’s comments, the Executive will give 
consideration to bringing forward an amendment to this effect. 

Section 18 – Mutilation 

Noted.

Section 34 – Animal Welfare codes

Section 34 makes provision as to animal welfare codes. As these codes contain 
only guidance, they are not statutory instruments. It is clear that in the case of a 
statutory instrument, power to make the instrument includes power to revoke it. 
However, whilst this might be implied in the case of a power to make a code, the 
position is not clear. Accordingly, section 34(5) has been included to put the matter 
beyond doubt.

The power to revoke a code will normally be used when an existing code is 
replaced by a new code. Nevertheless, it is acknowledged that as currently drafted 
it is not clear that the power to revoke will attract the same procedure and the 
Executive will give consideration to bringing forward a suitable amendment. Thank 
you for bringing this to our attention.
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The Executive hopes that this information is of assistance to the Committee in its 
consideration of the Bill.



 
SL/S2/06/17/4 

SUBORDINATE LEGISLATION COMMITTEE 
 

17th Meeting, 2006 (Session 2) 
 

Tuesday 23 May 2006 
 

Executive Response 
 

 
Police, Public Order and Criminal Justice (Scotland) Bill at Stage 2 

 
New section 72C (Information about release: power to require giving of specified 
information) – Effect on section 96 of the Sexual Offences Act 2003 (Information 
about release or transfer). 
 
1. On 16 May 2006, the Subordinate Legislation Committee wrote to the Executive 
about the amendments which are made to the regulation making power under section 96 
of the Sexual Offences Act in section 72C of the Police, Public Order and Criminal 
Justice (Scotland) Bill and stated: 
 
2. “The Committee notes that this is an important power which could raise very 
sensitive issues, including in relation to confidentiality. The Committee also notes that 
the power can be extended. The Committee therefore asks the Executive to provide 
further clarification of why it considers negative procedure to be appropriate in 
this instance.” 
 
The Scottish Executive responds as follows:- 
 
3. When scrutinising the original regulation making power under section 96 of the 
2003 Act the Westminster Parliament considered that negative resolution procedures 
were appropriate because these powers did not seek to place any obligations on a 
relevant sex offender to do anything or provide information to any person. As the 
amendments to the regulation making power similarly do not place any requirements or 
burdens on a relevant sex offender, the Executive considers that the negative resolution 
procedure is consistent with the level of scrutiny currently imposed and provides the 
appropriate level of Parliamentary scrutiny required. 
 
4. The regulations will make provision which will enable responsible persons to 
provide basic personal information about a relevant sex offender, who will be released or 
transferred, to a specified person such as the police. It is envisaged that this information 
will include the address or addresses where the offender is being released or transferred 
to, their date of birth or details of the offence which that person has committed. It is not 
considered that the nature of information to be specified in any regulations under section 
96 which can disclosed about a relevant offender requires the level of scrutiny of 
affirmative procedure. 
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SUBORDINATE LEGISLATION COMMITTEE 
 

17th Meeting, 2006 (Session 2) 
 

Tuesday 23 May 2006 
 

Executive Responses 
 
 

The Public Transport Users’ Committee for Scotland Order 2006, 
(SSI 2006/250) 

 
On 16 May 2006 the Committee asked the Executive for an explanation of the 
following matter. 
 

“The Committee asks the Executive to explain the purpose and meaning of 
the words “from the date of coming into force of this Order” in article 3, 
particularly when article 1 of the order specifies 2 commencement dates.” 

 
The Scottish Executive responds as follows: 
 
1. We thank the Committee for drawing this to our attention. The intention is that 
the Order with the exception of article 4 will come into force on 1 January 2007 and 
that the Public Transport Users’ Committee for Scotland will be established as at that 
date. The reason for delaying the coming into force of article 4 is to ensure that the 
functions (currently being carried out by the Bus Users’ Complaints Tribunal) will not 
be conferred on the Committee until such time as the new sub committee is 
established under article 10. Although it may have been better simply to omit the 
words “from the date of coming into force of this Order”, we think that it is sufficiently 
clear that the reference to “this Order” in article 3 links to the reference to “this Order” 
in article 1(1) and that the Public Transport Users Committee for Scotland will be 
established on 1 January 2007.  
 
 

The Licensing (Scotland) Act 2005 (Commencement No. 1 and 
Transitional Provisions) Order 2006, (SSI 2006/239) 

 
On 16 May the Committee asked the Executive for an explanation of the following 
matter: 
 

“The Committee asks the Executive to explain why the Executive Note states 
that the pilot scheme is to take place in the Fife Constabulary area whereas 
article 4 of the Order provides only that the relevant authorisation is to be 
granted by the Chief Constable of Fife Police without restriction of the area in 
which the authorisation will apply.” 

 
The Scottish Executive responds as follows: 
 
2. Article 4 of SSI 2006/239 restricts meantime the granting of authorisations 
under section 105(2) of the Licensing (Scotland) Act 2005 so that only the chief 
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constable of the Fife police force may grant these. If so authorised, a child or young 
person attempting to buy alcohol commits no criminal offence. The purpose of an 
authorisation is to allow the test purchasing of alcohol by an authorised child or 
young person with a view to ascertaining whether any person is committing the 
offence of selling alcohol to a person under 18 years of age. The Fife chief constable 
is responsible for investigating only whether such an offence is being committed in 
the Fife Constabulary area. Authorisations given by him will not cover test purchases 
outside that area. Accordingly, the Executive Note correctly states that the pilot 
scheme is to take place in the Fife Constabulary area. 
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SUBORDINATE LEGISLATION COMMITTEE 

 
17th Meeting, 2006 (Session 2) 

 
Tuesday 23 May 2006 

 
Interests of Members of the Scottish Parliament Bill: 

Provision conferring power to make amendments by resolution of  
the Scottish Parliament 

 
Purpose  
 

1. This memorandum has been prepared by the Non Executive Bills Unit of the 
Scottish Parliament. It has been provided to inform the Subordinate 
Legislation Committee of a revised proposed provision to be inserted in the 
Interests of Members of the Scottish Parliament Bill at the continuation of 
Stage 3. The revised provision confers power on the Scottish Parliament to 
amend by resolution provisions in the schedule to the Bill. There is no 
requirement under Standing Orders for such power to be considered by the 
Subordinate Legislation Committee. This is, however, reported as a courtesy 
as the power is one which has potential legislative effect. 

 
Policy Context and Content of the Bill 
 

2. The Bill provides for the establishment of a register of interests for members 
of the Scottish Parliament. It provides a system for the registration and 
declaration of interests. It provides for entries in the register to be added, 
amended, corrected and deleted. It also prohibits advocacy by members in 
return for payment or benefit in kind. Finally, the Bill enables parliamentary 
sanctions to be imposed if a member contravenes the provisions of the Bill. 
Criminal penalties are already imposed for non-compliance with the provisions 
contained in section 39(6) of the Scotland Act in relation to the registration 
and declaration of financial interests and paid advocacy. The Bill makes it 
clear which of its provisions fall within the ambit of the penalties imposed by 
section 39. The Bill also appoints a day when the existing Members Interests 
Order ceases to have effect. 

3. The Schedule defines the various financial interests which require to be 
registered. This schedule follows closely the Schedule to the Order. The Bill 
defines those interests under the following headings: 

• remuneration; 

• related undertakings; 

• election expenses; 

• sponsorship; 

• gifts; 

• overseas visits; 



• heritable property; and 

• interest in shares. 

Delegated Powers 
 

4. An amendment to the Schedule lodged at Stage 3 by the member in charge, 
Brian Adam, sought to confer a power on the Parliament so that it may, by a 
determination, make any modification to the schedule which the Parliament 
considers necessary or expedient. 

 
5. During Stage 3 concerns were expressed by members as to how the 

determination would operate in practice. The member in charge in light of 
these concerns moved a motion under Rule 9.8.5C that the remaining 
proceedings at Stage 3 be adjourned to a later day to allow for clarification of 
uncertainties in accordance with Rule 9.8.5D.  

 
6. The insertion of such an additional power is still considered appropriate to 

provide the Parliament with a mechanism to keep the schedule up to date and 
relevant in the light of changing circumstances or events without recourse to 
further primary legislation. Given that this legislation is in relation to the 
interests of the Parliament’s members, the usual subordinate legislative 
powers conferred by an ASP on Scottish Ministers are inappropriate. The 
revised amendment (attached) has been altered to take account of members 
concerns. The terminology has been amended to refer to a resolution of the 
Parliament, which is in keeping with previous usage of this type of power 
elsewhere.  

 
7. The revised amendment also allows for the publication of a resolution which 

amends the Schedule to the Bill by applying appropriate parts of the Scotland 
Act 1998 (Transitory and Transitional Provisions) (Statutory Instruments) 
Order 1999 (SI 1999/1096) thus enabling publication by HMSO.  

 
 
Non-Executive Bills Unit  
May 2006 
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Power to amend the Schedule  
 

The schedule 
 

In the schedule, page 12, line 36 at end insert- 
 

“ Modification 
 

10 (1)  The Parliament may, by resolution, make any modifications of this schedule 
which the Parliament considers necessary or expedient. 
 
(2)  Immediately after any such resolution is passed, the Clerk shall send a copy 
of it to the Queen’s Printer for Scotland and, subject to the following sub-paragraph, 
Articles 5, 7(1), 8 and 9 of the Scotland Act 1998 (Transitional and Transitory 
Provisions) (Statutory Instruments) Order 1999 (SI 1999/1096) shall apply to it as if it 
were a Scottish statutory instrument. 
 
(3)  The copy of the resolution which is sent to the Queen’s Printer for Scotland 
shall not be required by Article 5(2) of that Order to have the heading “Scottish 
Statutory Instruments”.” 
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	10. The Committee questions why the Executive has decided that changes to the JP bench should be contained in subordinate legislation and not on the face of the Bill. Given that the policy intention is that change will happen over time in every area, the Committee wonders whether this should be set out on the face of the Bill. It takes the view that when the Executive is ready, and new ways of working are in place, then the provision to commence could be brought into force at that time, and that this might be preferable to leaving this to be rolled out through subordinate legislation. In other words the change should be set out in the Bill, but commenced in stages by a series of commencement orders as was done for the Title Conditions (Scotland) Bill. The Executive is asked to comment.  
	The Executive has not made a final decision that JP courts definitely will be constituted by one JP only. The Executive would like to decide whether to make this change once the impact of other changes to the JP court can be assessed. For this reason, the Executive does not wish to include the provision in primary legislation, since it might not be commenced. The Executive does however wish to retain the flexibility to make this change in future if a bench of one JP is seen as being preferable to benches of more than one JP – for example for reasons of ensuring consistency. Any such change would be made by an order subject to affirmative procedure. 
	11. The Committee also notes that there is no indication of how it is intended that the functions in subsection (5) will be conferred. The Committee assumes that Ministers will issue directions but questions whether these functions should be conferred by way of statutory instrument. The Executive is asked to clarify its intentions in this regard. 
	Ministers’ ability to confer other functions upon clerks of court allows them to make practice directions. This means that the Scottish Court Service, acting on behalf of the Scottish Ministers, can set out the additional responsibilities which will form part of clerks’ job descriptions, in addition to providing legal advice to the court. Setting out these responsibilities is seen as a largely administrative process, which does not need to be subject to Parliamentary scrutiny. By contrast, the requirement that a legally qualified clerk should act as the legal adviser in each JP court (except for those presided over by a stipendiary magistrate) is seen as being an essential element in the lay justice system, which needs to be set out in legislation. 
	12. The Committee notes that the delegated powers in this provision are very wide and largely consequential on other provisions in the Bill. However, the Committee considers that the policy might be not be wholly covered by the ancillary powers conferred by section 69 and that an express provision is necessary. 
	13. The Committee considers that the power could be subject to negative procedure if the Bill was amended to make clearer the purpose of the provision which is described in the DPM. If the Executive is not minded to make the purpose clear in this way, the Committee considers that affirmative procedure would be more appropriate. The Executive is asked to comment.  
	14. The Committee notes that this power is subject to negative procedure. However, in the absence of any restrictions on the use of the powers in the Bill, and in light of the fact that powers will be used to modify the application of primary legislation, the Committee asks whether the Executive could restrict the powers in the Bill. If not, the Committee considers that affirmative procedure would be more appropriate. The Executive is asked to comment. 
	15. The Committee notes the importance of the powers in these subsections, and raises the same point in relation to both as it does on the power in subsection (5). The Executive is asked to comment. 
	16. It is not clear from the DPM whether Ministers intend to exercise the power conferred by this section, and the Committee notes that there is no obligation upon them to do so. The Committee seeks clarification of the Executive’s intentions in this respect. 
	The Executive does intend to exercise the power conferred by this section. A draft order has been sent to the Justice 1 Committee, and is attached with this response. 
	17. The Committee notes that while Ministers are bound to comply with the provisions of the order, there would appear to be nothing in the power which would prevent the order from containing its own provisions for exemptions from its provisions. The Executive is asked to clarify its drafting of the power. 
	The Committee will note that the current draft order does not contain provisions for exemptions from its provisions. Future orders, or a revised version of the current order, could however include such exemptions. The Executive thinks that it is reasonable that any order could include exemptions. For example, it might make sense to waive the requirement to publicly advertise for lay vacancies to Justice of the Peace Advisory Committees, if public advertisements had been placed for lay vacancies to the same Committee less than three months beforehand, and an adequate shortlist of candidates had been identified from that previous campaign. 
	18. The Committee also notes that the existing power in section 9(8A) of the District Courts (Scotland) Act 1975, as inserted by the Bail, Judicial Appointments etc. (Scotland) Act 2000 is exercisable by affirmative rather than negative instrument. The Committee therefore asks the Executive to explain why the power in section 54(5) of the Bill is not also subject to affirmative procedure. 
	The Executive took the view that this power would be used to set out some quite technical issues relating to procedure and consultation. For example, the Bill itself makes it clear at section 54(6) that lay people may be involved in the recruitment of justices of the peace (no equivalent principle is set out in the comparable provision under section 9(8A) of the 1975 Act) and the Committee will note that the draft of the Order to be made under this power sets out in more detail the nature of that lay involvement. However, the Executive acknowledges the importance of judicial appointments procedures generally and will give further consideration to this issue. 
	19. The Committee notes that this provision allows Ministers to specify the date on which JPs’ current appointments will cease and that the precise date on which JPs’ appointments will cease, has yet to be determined. 
	20. In order to allow the Committee to consider whether negative procedure is appropriate, the Committee asks the Executive why it has not included a date in the Bill. 
	Under section 55(2) of the Bill, the appointment of justices of the peace will be made subject to conditions relating to training, appraisal, and JPs’ availability for court business. It will therefore be necessary, when JPs’ new appointments begin, for the basis of a programme of training and appraisal to have been established, and for sheriffs principal to have been able to make an accurate assessment of an appropriate minimum sitting requirement for JPs within the sheriffdom. It was therefore considered that setting a specific date for the new appointments at this stage would be inappropriate. This is the reason why the date can be set by order, rather than being included on the face of the Bill. 
	21. Although not covered in the DPM, the Committee notes that subsections (4) and (5) empower Ministers to make a scheme for the payment of allowances to JPs. This scheme will not take the form of a statutory instrument. 
	22. The Committee considers it odd that a scheme of this nature should be determined by Ministers. It also noted that section 17 of the 1975 Act contains a similar provision but in that case the power (except in so far as relating to rates of allowances) is exercisable by way of statutory instrument subject to negative procedure. The Committee asks the Executive why it has chosen not to provide for this power also to be exercised in the form of a negative statutory instrument. 
	There is always a balance to be struck in administering such schemes between the need for due scrutiny, and the desirability of administrative simplicity. The Executive takes the view that in this case that balance is best struck through allowing Ministers to determine the scheme for the payment of allowances to JPs. Alterations to any such scheme would often be relatively minor – perhaps to take account of inflation. The proposed approach means that rates of allowances – for example mileage or loss of earnings allowances – could if necessary be increased without the requirement for Parliamentary approval. 
	23. The Committee notes that the power is subject to negative procedure but that it replaces a power in the 1975 Act that is subject to affirmative procedure. The Committee’s initial view is that in this case, the power should be subject to affirmative procedure. The Executive is asked to provide further justification of its choice of procedure. 
	The Executive’s view is that the provisions included in the order would be of a largely technical nature – the Bill itself sets out such matters as the composition of the tribunal. The Executive has however noted the Committee’s initial view, and will give further consideration to this point. 
	24. The Committee also seeks clarification of the Executive’s intentions with regard to whether it is proposed to list the Tribunal in Schedule 1 to the Tribunals and Inquiries Act so that any order under the power will have the benefit of input from the Scottish Committee of the Council on Tribunals. The Executive is asked for clarification. 
	25. The Committee was puzzled by the drafting of this provision. While Ministers are bound to comply with the order once it is made, the Committee notes that there is nothing in the Bill which requires them to make an order in the first place. Also, the power appears to be sufficiently wide to allow for the inclusion of exemptions from its provisions. The Committee was uncertain therefore what the effect would be of the requirement on Ministers to comply with the provisions of such an order. The Executive is asked to clarify the effect of the requirement on Ministers. 
	Ministers intend to use the order-making power in section 61(9). As is the case with the order-making power at section 54(5) an order drafted under section 61(9) could include exemptions from its own provisions. As already mentioned in respect of the power under section 54(5) the Executive considers it to be reasonable that such an order could include exemptions. 
	26. The Committee also questions the detail of the appointments process in relation to JPs. It notes that the equivalent power in the 1975 Act (in section 9(8A)) prescribes affirmative procedure, and yet the current Bill proposes only negative procedure. The Executive is asked to clarify why it proposes negative procedure in this instance. 
	It is assumed that this question refers to the provisions relating to stipendiary magistrates at section 61(9) and (10), since similar questions relating to JPs are set out in paragraph 19 of the Committee’s letter. There are no precisely equivalent powers to those set out in section 61(9) and (10) in the 1975 Act, since under that Act stipendiary magistrates were appointed by local authorities (see section 5 of the 1975 Act). We do however recognise that the provisions relating to justices of the peace in section 9(8A) of the 1975 Act are broadly comparable to those relating to stipendiary magistrates at section 61(9) and (10) of the Bill.  
	As with section 54(5) of the Bill, the Executive took the view that this power would be used to set out some quite technical issues relating to procedure and consultation. In addition, unlike the provision in section 9(8A) of the 1975 Act, key principles which may be followed in appointing stipendiary magistrates – such as the involvement of lay people – are set out in the Bill. The Executive acknowledges the importance of judicial appointments procedures generally, however, and will give further consideration to this issue. 
	27. The Committee was unclear whether the day mentioned in paragraph (b) of subsection (12) is the same day that is mentioned in paragraph (a). The words “that purpose” in paragraph (b) were considered confusing and the Committee was unsure whether this is the purpose of paragraph (b) or the purpose of paragraph (a). The Executive is asked for clarification. 
	The words “that purpose” in paragraph (b) refer back to the reference to “purpose” in paragraph (a). The day mentioned in paragraph (b) is therefore the same day as that mentioned in paragraph (a). The Executive will however consider this point further, and bring forward an amendment if clarification of the provision is considered necessary. 
	I hope these comments are helpful in assisting the Committee’s scrutiny of the Delegated Powers Memorandum. Please do not hesitate to get back in touch if you have any further queries. 
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	1. On 16 May 2006, the Subordinate Legislation Committee wrote to the Executive about the amendments which are made to the regulation making power under section 96 of the Sexual Offences Act in section 72C of the Police, Public Order and Criminal Justice (Scotland) Bill and stated: 
	2. “The Committee notes that this is an important power which could raise very sensitive issues, including in relation to confidentiality. The Committee also notes that the power can be extended. The Committee therefore asks the Executive to provide further clarification of why it considers negative procedure to be appropriate in this instance.” 
	3. When scrutinising the original regulation making power under section 96 of the 2003 Act the Westminster Parliament considered that negative resolution procedures were appropriate because these powers did not seek to place any obligations on a relevant sex offender to do anything or provide information to any person. As the amendments to the regulation making power similarly do not place any requirements or burdens on a relevant sex offender, the Executive considers that the negative resolution procedure is consistent with the level of scrutiny currently imposed and provides the appropriate level of Parliamentary scrutiny required. 
	4. The regulations will make provision which will enable responsible persons to provide basic personal information about a relevant sex offender, who will be released or transferred, to a specified person such as the police. It is envisaged that this information will include the address or addresses where the offender is being released or transferred to, their date of birth or details of the offence which that person has committed. It is not considered that the nature of information to be specified in any regulations under section 96 which can disclosed about a relevant offender requires the level of scrutiny of affirmative procedure. 
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