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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

16th Meeting, 2006 (Session 2) 
 

Tuesday 16 May 2006 
 

 
The Committee will meet at 10.30am in Committee Room 5. 
 
1. Delegated powers scrutiny: The Committee will consider a response from the 

Executive to points raised on the following bill— 

Adoption and Children (Scotland) Bill at Stage 1. 

2. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in the following bill— 

Police, Public Order and Criminal Justice (Scotland) Bill at Stage 2. 

3. Executive responses: The Committee will consider responses from the 
Executive to points raised on the following— 

the TSE (Scotland) Amendment (No. 2) Regulations 2006, 
(SSI 2006/231) 

the Avian Influenza (H5N1 in Wild Birds) (Scotland) Amendment Order 
2006, (SSI 2006/237). 

4. Draft instruments subject to approval: The Committee will consider the 
following— 

the Electronic Communications (Scotland) Order 2006, (SSI 2006/draft) 

the Public Appointments and Public Bodies etc. (Scotland) Act 2003 
(Treatment of Public Transport Users’ Committee for Scotland as 
Specified Authority and Amendment of Specified Authorities) Order 
2006, (SSI 2006/draft) 



 

the Student Fees (Specification) (Scotland) Order 2006,  
(SSI 2006/draft). 

5. Instruments subject to annulment: The Committee will consider the following—  

the Plant Protection Products (Scotland) Amendment Regulations 
2006, (SSI 2006/241) 

the Sea Fishing (Enforcement of Community Quota and Third Country 
Fishing Measures) (Scotland) Order 2006, (SSI 2006/244) 

the National Health Service (Pharmaceutical Services) (Scotland) 
Amendment (No. 2) Regulations 2006, (SSI 2006/245) 

the National Health Service (Charges for Drugs and Appliances) 
(Scotland) Amendment (No. 2) Regulations 2006, (SSI 2006/246) 

the National Health Service (General Medical Services Contracts) 
(Scotland) Amendment Regulations 2006, (SSI 2006/247) 

the National Health Service (Primary Medical Services Section 17C 
Agreements) (Scotland) Amendment Regulations 2006, (SSI 2006/248) 

the Gaming Act (Variation of Fees) (Scotland) Order 2006, 
(SSI 2006/249) 

the Public Transport Users’ Committee for Scotland Order 2006, 
(SSI 2006/250). 

6. Instruments not subject to Parliamentary procedure: The Committee will 
consider the following— 

the Food Protection (Emergency Prohibitions) (Amnesic Shellfish 
Poisoning) (West Coast) (No. 13) (Scotland) Order 2005 Revocation 
Order 2006, (SSI 2006/242). 

7. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the Licensing (Scotland) Act 2005 (Commencement No. 1 and 
Transitional Provisions) Order 2006, (SSI 2006/239) 

the Human Tissue (Scotland) Act 2006 (Commencement) Order 2006, 
(SSI 2006/251). 
 

David McLaren 
Clerk to the Committee 

Tel: 0131 348 5212 
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SUBORDINATE LEGISLATION COMMITTEE 

 
16th Meeting, 2006 (Session 2) 

 
Tuesday 16 May 2006 

 
Executive Response 

 
 

Adoption and Children (Scotland) Bill at Stage 1 
 
Section 3 – Assistance in carrying out functions in section 1 and 2 
 
1. The Executive would intend to consult on any regulations under this section, 
in line with general practice on consultation on regulations.   
 
Section 23 – Scottish Ministers’ power to amend period of time in sections 21 
and 22 
 
2. This provision is a restatement of s 28 of the Adoption (Scotland) Act 1978. 
The flexibility to alter the time period is given under subsection (10) of that section. 
This differs from the parallel provisions in the Adoption and Children Act 2002 which 
do not specify a particular time period and distinguish between agency and non-
agency adoptions. Under that Act the adoption agency, local authority or a person 
with the court’s leave can remove a child under any circumstances.  
 
3. Although the provision simply restates the 1978 Act provision, on further 
reflection it is fair to say that the fact that it has not been used in the intervening 28 
years may suggest that it is unnecessary. In the light of the Committee’s comments 
we will therefore consider the matter further. 
 
Section 40 – Disclosure of information kept under section 39 
 
4. Disclosure of adoption information is currently covered in subordinate 
legislation, namely the Adoption Agencies (Scotland) Regulations 1996, regulation 
25. This gives an adoption agency broad power to disclose information that it has 
relating to a person's adoption to the adopted person (provided they are 16 years or 
over) and to other relevant bodies and persons. We envisage that the regulations to 
be made under section 40 of the Bill will be similar to the existing 1996 regulations in 
scope.  The new provision is intended to clarify current procedure by defining the 
appropriate level of disclosure in specific conditions and circumstances. In particular 
we propose to take account of existing good practice on provision of information to 
adopted children before their 16th birthday. In that the existing regulation is made 
under negative procedure, and we intend to do little more than restate it our intention 
would be to retain negative procedure for this provision. Again we would intend to 
consult on any regulations in the normal way. 
Section 56 – Care plans: directions  
 
5. This was considered to be a matter for general direction rather than 
subordinate legislation as the care plan is a local authority administrative practice 



 

that is not currently enshrined in legislation. Given that the power applies to local 
authorities individually rather than necessarily collectively, directions seemed more 
appropriate than regulations. 
 
Section 60 – Searches and extracts  
 
6. The effect of this provision simply applies existing regulations to the new 
Adopted Children Register. 
 
Section 64 - Restriction on bringing children into the United Kingdom  
 
7. This approach is consistent with that taken in England and Wales. As was 
mentioned in the Delegated Powers Memorandum, it may be that negative 
procedure would be appropriate for all exercises of the power but it was noted that 
following comment by the Committee on Delegated Powers and Regulatory Reform 
in its 28th Report affirmative procedure was applied to the first exercise of the power 
under the Adoption and Children Act 2002. In other words we saw the ‘default’ 
position as being negative procedure, but given the position in England and Wales 
thought it right to adopt the approach in the Bill as introduced. 
 
8. It is intended that the first use of the power will be substantive, preventing 
relatives, natural parents and guardians from being criminalised for bringing children 
into the UK for the purposes of adoption in exceptional situations such as the sudden 
death of the child’s natural parents or guardians. Subsequent amendments, if any, 
would be administrative and procedural in nature, relating to provisions such as the 
evaluation of an ‘exceptional’ situation, the postponement of the social work 
assessment process until a specified later date or the criteria for a cut-down 
assessment process. 
 
Section 65 – Preliminary order where child to be adopted abroad 
 
9. Preconditions which would be made under this power would be administrative 
in nature, likely relating to basic assessment criteria (police/immigration status 
checks etc) which can alter due to international and policy developments. They 
would feature a level of detail inappropriate for primary legislation. 
 
10. The intended use of the power would be in cases such as when prospective 
adopters were unable to use UK adoption assessment processes due to their 
domicile or habitual residence being abroad. The order would facilitate their moving 
a child from the UK to their foreign residence in order to use the foreign assessment 
process for the purposes of full adoption. 
 
Section 66 – Restriction on removal of children for adoption outside Great 
Britain 
 
11. The rationale for this is the same as that for section 64, except the situation 
envisaged is that children resident in the UK could be removed by relatives resident 
abroad for adoption without commission of a criminal offence, in exceptional 
circumstances such as the sudden death of their parents or guardians. Again, the 



 

level of parliamentary scrutiny is consistent with the approach taken in England and 
Wales. 
 
Section 67 – Regulations under section 64: offences 
 
12. The power is intended to extend the time for compliance with conditions and 
requirements. The breaching of the specified period will be deemed an offence. The 
power could be used to prescribe criteria under which prospective adopters may be 
allowed to bring a child into the UK for the purposes of adoption without having met 
all of the usual conditions at the point of application for entry clearance, in 
exceptional circumstances such as a relative adoption in the event of the sudden 
death of a child’s parents of guardians. In order to prevent a child entering the care 
system of a foreign country the regulations could allow for them to be brought into 
the UK provided that the required assessment processes are completed by a 
specified later date. 
 
Section 72 – Power to Charge 
 
13. This provision is in line with the approach taken in England and Wales. The 
intention is to take a unified approach to fees charged in the UK for the processing of 
intercountry adoption applications (a function that has arisen due to necessity as 
foreign governments require government approval before they are willing to consider 
intercountry adoption applications). This is not a core central government function 
and Scottish Ministers currently have the power to charge for it on a non-profit, cost-
recovery basis under the Scottish Public Finance manual. As stated at sub-section 
(4), fees will be on a cost-recovery basis only, and mirror the fees currently charged 
by local authorities for the intercountry adoption assessment process. We would 
expect to publish fees levels on our web-site and to publicise these to adoption 
agencies. In practice intercountry adoption is a long process, with the Scottish 
Executive being involved towards the end of this and the adoption agency with which 
the prospective adopter(s) deals will make available information about fees. 
 
Section 75 – Section 74: supplementary provision 
 
14. As an annulment will be due to a foreign authority’s contravention of the 
principles and detailed procedures contained in the Intercountry Adoption (Hague 
Convention) (Scotland) Regulations 2003 and our planned Adoptions with a Foreign 
Element Regulations, the detail of the annulment application is entwined with specific 
provisions within these regulations. Due to this fact it makes sense to amalgamate 
annulment procedure into the relevant regulations. This is consistent with the 
approach taken in England and Wales. 
 
Section 78 – Disclosure of medical information about parents of a child 
 
15. We provided for negative procedure in the Bill as introduced on the grounds 
that the power simply allowed Scottish Ministers to flesh out further how the section 
would work in practice, rather than being a provision modifying primary legislation. 
That said we recognise the force of the Committee’s comments to the effect that this 
a sensitive area and in addition in these regulations, unlike the general regulations 



 

on provision of information, we will be breaking new ground. Against that background 
we will consider the matter further. 
 
Registrar General 
 
16. The intention is that regulations made by the Registrar General will be 
exercisable by statutory instrument.  We are grateful to the Committee for raising this 
matter, which we would anticipate addressing through an amendment at Stage 2. 



 
SL/S2/06/16/3 

 
 

Subordinate Legislation Committee 
 
Report on Police, Public Order and Criminal Justice (Scotland) Bill at Stage 1 
 
The Committee reports to the lead committee as follows— 
 

Introduction 

1. At its meetings on 29 November and 6 December 2005, the Subordinate 
Legislation Committee considered the delegated powers provisions in the Police, 
Public Order and Criminal Justice (Scotland) Bill at Stage 1. The Committee 
submits this report to the Justice 2 Committee, as the lead committee for the Bill, 
under Rule 9.6.2 of Standing Orders. 

2. The Executive provided a memorandum on the delegated powers provisions 
in the Bill, which is reproduced at Annex 1. 

3. The Committee’s correspondence to the Executive and the Executive’s 
responses to points raised are reproduced at Annex 2. 

Delegated Powers Provisions 

4. The Committee considered each of the delegated powers provisions in the 
Bill. The Committee approves without further comment: sections 19(1), 21(1), 
32(3), 36(3), 37(1), 41(1), 46, 51(2)(b), 51(4), 55(1)(b), 58(1), 66, 75, 76(1)(b), 82, 
92, 94, Schedule 1, paragraph 3(8), Schedule 2, paragraph 1(4), 1(7), 2(2)(b), 
2(5), 6(8) and Schedule 3, paragraph 2(1). 

Section 4  Strategic priorities of the Authority 

5. The Committee noted that section 4 authorises the Scottish Ministers to 
determine strategic priorities for the Scottish Police Services Authority and that this 
determination is not a statutory instrument. The committee was concerned that the 
Parliament should have the opportunity to debate the strategic priorities of the 
Authority and asked the Executive for further comment as to why this 
determination is not subject to any Parliamentary procedure. 

6. In its reply the Executive comments that a similar power is contained in 
section 13 of the Bill for Scottish Ministers to determine strategic priorities in 
relation to the carrying out of the functions of the Scottish Crime and Drug 
Enforcement Agency. 
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7. The Executive explained that in view of the circumstances indicated in its 
response it believes that it is right that Ministers, who are ultimately responsible – 
and accountable to Parliament – for the delivery of police services in Scotland and 
also for the wider criminal justice system, should have powers to set strategic 
priorities for both the SPSA and the SCDEA.  The powers in question are of an 
executive rather than a legislative character.  The Executive does not consider that 
it is either necessary or appropriate for the decisions which they take in 
discharging their own responsibilities to be subject to parliamentary procedure. 

8. The power to set strategic priorities enable Scottish Ministers, if they choose 
to do so, to set the ‘direction of travel’ for either SPSA or SCDEA, but it will be a 
matter for the SPSA and the SCDEA themselves to decide how to act on any 
priorities which may be set.  In the Executive’s view, this power properly reflects 
the ‘arm’s length’ relationship between Ministers and a wholly funded NDPB; and 
also Ministers’ wider responsibilities for the police service in Scotland and the 
wider criminal justice system, in respect of which Ministers are accountable to 
Parliament in the normal way. 

9. The Committee noted that a similar concern had arisen in connection with the 
bill for the Standards in Scotland’s Schools Act 2000, where section 4 of that bill in 
its original form provided for the setting of strategic priorities for education to be 
decided on by Ministers, without any form of statutory supervision.   This section 
was amended by the Executive to provide for the power to be exercisable by 
statutory instrument subject to affirmative procedure. The Committee therefore 
brings this issue to the attention of the lead committee to consider as a 
matter of policy. The Committee also agreed to ask the Executive, in 
advance of stage 2 consideration, for its view in relation to the similar 
concerns raised in the progress of the Standards in Scotland’s Schools Act 
2000. 

Section 22(1) Power to amend the list of police support services 

10. The Committee accepted the need for this delegated power but considered 
that there may be a case for super affirmative procedure and put this to the 
Executive.  The Executive responded with the view that affirmative procedure was 
appropriate, as although the power is significant it considers that it is neither 
exceptional or contentious.  The Executive also pointed out the extensive statutory 
consultation requirement coupled with this power. The Committee is content 
with the response given by the Executive and the power as drafted. 

Section 23(1) Power to require the use of police support services 

11. The Committee noted that section 23(1) enables the Scottish Ministers to 
require police forces to use police support services, as specified in regulations and 
considered that this power should perhaps be subject to affirmative procedure. 
The Executive stated that it did not expect any difficulties with forces’ willingness 
to continue to use the police support services provided for in the Bill or any new 
police support services which may added following a process of consultation and 
parliamentary scrutiny.  The Executive expects that this power would only be 
required to be used in exceptional circumstances.  It therefore considered that the 
use of negative procedure, together with the statutory consultation requirement, 
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provides a sufficient degree of parliamentary scrutiny. The Committee is content 
with this explanation and the power as drafted. 

Section 33 Power to make regulations in relation to the 
discontinuation of a complaint handling review 

12. The Committee considered that the three regulation making powers in this 
section could have been included on the face of the bill and asked the Executive to 
comment. The Executive considered that setting out the process for the 
discontinuation of a complaint handling review in primary legislation would make it 
difficult to bring about any changes in what is intended to be a practical working 
process. The Committee is content with the Executive’s response and the 
power as drafted. 

Section 65(2) Power to modify the definition of the enforcing authority 

13. This section provides that the Scottish Ministers may by order modify the 
definition of the “enforcing authority” for football banning orders. The effect of the 
power as drafted is to allow Ministers to modify the definition of the enforcing 
authority so as to appoint a different body or person as the enforcing authority. 
The Committee considered that the power as drafted might not achieve the policy 
intention and asked the Executive for further explanation.  The Executive was 
satisfied that the provisions as drafted would allow the Scottish Ministers to 
provide that a different body was to be the “enforcing authority” but is considering 
whether it is necessary to bring forward an amendment at Stage 2. The 
Committee therefore brings this matter to the attention of the lead 
committee.  

Section 74(7) Power to take fingerprints to establish identity 

14. This section gives Ministers the power under the Criminal Procedure 
(Scotland) Act 1995 as amended to approve devices which can be used to take 
fingerprints.  The Committee noted that the power is not subject to any 
parliamentary procedure.  The Committee agreed that the considerations in 
relation to whether the order should be debated in Parliament, given that it 
did not find any technical fault with the drafting, were those of policy and 
draws it to the attention of the lead committee on this ground. 

Section 86 Power to make procedure in relation to review of 
sentence and appeal against a decision in a review of 
sentence 

15. The Committee noted that the provisions of an order made under this section 
will largely be matters of administrative or procedural detail, and, given the limits 
on the extent of the power, sought clarification from the Executive as to why it 
considered affirmative rather than negative procedure was appropriate. The 
Executive considered that the question of whether the power ought to be negative 
or affirmative was finely balanced and that their decision was driven by the power 
the provision gave Scottish Ministers to modify Part VIII of the 1995 Act.  In the 
light of the Committee’s views, however, the Executive has reconsidered the 
matter and has undertaken to bring forward an amendment at stage 2 to change 
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the procedure required at this section to negative procedure.   The Committee 
draws the Executive’s undertaking to the attention of the lead committee.  

Schedule 3 paragraph 5 transfer of property rights and liabilities 

16. The Committee asked for the Executive’s views as to whether the transfer 
scheme ought to be incorporated into a statutory instrument.  The Executive 
explained that the scheme will by necessity include a very high level of detail and 
that they considered that it would not be appropriate for such a scheme to be 
subject to parliamentary scrutiny or contained in a statutory instrument. The 
Committee is content with the Executive’s response in relation to this 
matter. 
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ANNEX 1 

MEMORANDUM ON DELEGATED POWERS 

POLICE, PUBLIC ORDER AND CRIMINAL JUSTICE (SCOTLAND) BILL 

Purpose 

This memorandum has been prepared by the Scottish Executive in accordance 
with Rule 9.4A of the Parliament’s Standing Orders, in relation to the Police, Public 
Order and Criminal Justice (Scotland) Bill.  It describes the purpose of each of the 
subordinate legislation provisions in the Bill and outlines the reasons for seeking 
the proposed powers. This memorandum should be read in conjunction with the 
Explanatory Notes and Policy Memorandum for the Bill. 

Outline of Bill provisions 

The Bill progresses a range of policies designed to improve police effectiveness 
and enhance community safety, including some specific commitments from A 
Partnership for a Better Scotland.  Most of the topics were the subject of the 
consultation paper, Supporting Police, Protecting Communities: Proposals for 
legislation with additional consultation in Complaints Against the Police in 
Scotland: A Consultation Paper and Fireworks Regulations 2004: Consultation on 
proposals to tackle the anti-social use of fireworks through the regulation of use 
and supply. 

The Bill is divided into 4 Parts and in summary provides for: 

• the establishment of a new Scottish Police Services Authority (the 
Authority) to provide the common police services currently provided by the 
Scottish Police College, the Scottish Criminal Records Office, the Scottish 
Police Information Strategy and the 4 forensic science laboratories.  The 
Authority will also maintain the Scottish Crime and Drug Enforcement 
Agency (the Agency) which will replace the Scottish Drug Enforcement 
Agency (SDEA); 

• the establishment of a new Police Complaints Commissioner for Scotland; 

• clarification that an allowance can be made to special constables in respect 
of services given; 

• Her Majesty’s Inspectorate of Constabulary to recruit more widely; 

• the introduction of football banning orders; 

• reform of the law on public processions; 

• amendments to the law on knives and offensive weapons; 

• police powers of search and arrest in relation to fireworks possession 
offences; 

• police powers to require persons to give their date and place of birth; 

• police powers to take fingerprints to verify identity; 
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• the introduction of mandatory drug testing and referral for arrested persons; 
and 

• the introduction of a system of statutory incentives for providing evidence 
for use against others. 

Rationale for subordinate legislation 

The Bill contains a number of delegated powers provisions which are explained in 
more detail below. In deciding whether these provisions should be specified on the 
face of the Bill or left to subordinate legislation, the Scottish Executive has 
carefully considered the importance of the each matter against the need to: 

• ensure sufficient flexibility to respond to changing circumstances and to 
make changes quickly in the light of experience without the need for primary 
legislation; and 

• allow detailed administrative arrangements to be kept up to date within the 
basic structures and principles set out in the primary legislation. 

In addition to the powers outlined below the Bill also contains a number of 
direction making powers.  It is considered that these are of an executive rather 
than legislative nature and as such they are not detailed in this memorandum. 

General subordinate legislation provision 

Section 93 contains the general subordinate legislation provisions and provides 
that all powers to make orders or regulations are exercisable by statutory 
instrument. Subsection (2) allows different provisions to be made for different 
purposes and permits the powers to be used to make supplementary, incidental, 
consequential, transitory, transitional or saving provisions. Subsection (3) provides 
that all of these powers are subject to negative resolution procedure, except for 
orders made under sections 19(1) and 22(1) and paragraph 6(8) of  schedule 2 
and, in certain circumstances, sections 86(1) and 92(1), which are subject to the 
affirmative procedure, and the commencement provisions where no procedure is 
required. 

Delegated powers 

Section 19(1) – power to modify powers of the Agency 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Section 18 of the Bill sets out the powers of the Agency and enables it to act in 
support of Scottish or other UK police forces or the law enforcement agencies as 
listed in section 17 if requested to do so by a chief constable or any of the bodies 
specified.  Provision is also made to allow the Agency to co-operate with other 
bodies, including overseas agencies and to provide assistance in response to 
requests made by a government or other body outwith the UK.  Section 2 of the 
Bill sets out the functions of the Agency one of which is the prevention and 
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detection of serious organised crime, however, section 18(2) provides the Agency 
with powers to carry out activities relating to less serious crime if it is carried out 
for the purposes of their other functions. 

Section 19(1) confers a power on the Scottish Ministers allowing them to modify by 
order section 18 to add, remove or amend the powers of the Agency. Before 
exercising such a power the Scottish Ministers are required to consult the 
Authority, the Director of the Agency and persons whom the Scottish Ministers 
consider represent the interests of chief constables of police forces and police 
bodies (section 19(2)). 

This power is considered necessary and appropriate to enable Scottish Ministers 
to ensure that the Agency has the necessary ability to respond to new and 
emerging circumstances. Organised criminals use sophisticated and ever 
changing tactics, including spontaneous activity to pursue their agendas.  The 
power therefore provides the necessary flexibility to deal with changing 
circumstances without requiring further primary legislation. The power is subject to 
affirmative resolution procedure which is considered to provide the appropriate 
degree of parliamentary scrutiny where primary legislation is being amended and 
will allow the opportunity for parliamentary debate in respect of any such 
modification of the Agency’s powers.  

Section 21(1) – Regulations relating to the Agency  
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Section 12 provides that the Agency will consist of a Director, Deputy Director, 
police members and support staff members.  Police members are appointed in 
accordance with paragraph 6 of schedule 2, and will fall into 2 broad categories; 
those who are seconded from Scottish police forces and those who are recruited 
directly by the Agency.  Both categories of police members will be subject to terms 
and conditions as determined by the Authority and will not be subject to any 
regulations made under section 26 of the Police (Scotland) Act 1967 which provide 
for a number of matters including qualification for appointment, promotion, rank, 
conduct and efficiency, pay, leave and allowances.  

Section 21(1) gives Scottish Ministers power to make regulations as to the 
government and administration of the Agency and conditions of service with the 
Agency.  Subsection (2) lists a number of matters which the regulations may make 
provision for.  These provisions are similar to those in section 26 of the 1967 Act. 
Subsection (3) provides that any regulations may authorise Scottish Ministers, the 
Authority or the Director of the Agency to make provision about specified matters 
and subsection (4) permits the regulations to confer discretionary powers on these 
persons and also permits delegation of functions conferred on persons by the 
regulations.   
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Subsection (5) provides that any regulations made must provide that a police 
member is allowed at least 52 days per year when not on duty and subsection (7) 
prohibits appointments for a fixed term except where someone is above the rank 
of superintendent. Subsection (6) allows any regulations in respect of pay and 
allowances to be made with retrospective effect to cover circumstances where pay 
awards require to be backdated.  These provisions are all similar to those 
contained in section 26 of the 1967 Act.   

Due to the detailed technical and administrative nature of the material that will be 
included in these regulations and the need to have flexibility to amend at regular 
intervals, it is not thought appropriate to incorporate these matters in the Bill. The 
regulations will be subject to negative resolution procedure which follows the 
procedure for regulations made under section 26 of the 1967 Act. This procedure 
is thought to provide the appropriate degree of parliamentary scrutiny as the 
regulations will be uncontroversial in nature and will relate to administrative and 
technical details. 

Section 22(1) – power to amend the list of police support services 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Section 3 places a duty on the new Authority to provide police support services.  
These police support services are listed in subsection (2) of that section and cover 
the services currently provided by the Scottish Police College, the Scottish 
Criminal Records Office, the Scottish Police Information Strategy and the planned 
new national forensic science service. It is possible that in the future it will be 
desirable for the Authority to provide additional support services on a national 
basis where this would further improve police efficiency or indeed that one of the 
current services will no longer be considered necessary. 

This issue was discussed in the consultation paper Supporting Police, Protecting 
Communities: Proposals for legislation, which pointed out that the ability to 
respond to changing demands and to facilitate the transfer of suitable existing 
services as appropriate is an important consideration with respect to improving 
support services in Scotland and freeing resources for front line policing.  
Accordingly the consultation paper proposed, at para 2.35, that the legislation 
should include an enabling provision to allow additional functions to be added or 
indeed removed from the new body.  Of the 27 respondents who commented on 
this proposal, 25 agreed that this flexibility should indeed be built into the 
legislation. 

Accordingly section 22(1) provides an order making power for Scottish Ministers to 
modify section 3(2) of the Bill, which defines the police support services which the 
Authority is under a duty to provide. By including this power it will allow the 
Authority to develop and keep abreast of changes in modern police services 
without requiring further primary legislation. We recognise of course that this is a 
significant and important power which should only be exercised after careful 
consultation with interested parties and proper parliamentary scrutiny.  Section 
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22(2) accordingly provides that before making an order under this section the 
Scottish Ministers must consult the Authority, persons whom they consider 
represent the interests of unitary police authorities and joint police boards, and 
such other persons as they consider appropriate.  The order is subject to 
affirmative resolution procedure to allow for parliamentary debate to take place as 
is appropriate when a power of this nature is being exercised. 

Section 23(1) – power to require the use of police support services 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

This section enables the Scottish Ministers by regulations to require police forces 
or such of them as are specified in the regulations, to use such police support 
services as are specified in the regulations. This power can only be exercised if 
the Scottish Ministers consider that it would be in the interests of the efficiency or 
effectiveness of the police to do so (subsection (2)) and in considering whether to 
exercise this power the Scottish Ministers  must have regard to the role of the 
police within the criminal justice system. 

This provision is similar to that contained section 36(2) of the Police (Scotland) Act 
1967 in respect of the Scottish Ministers’ powers to direct all police forces to use 
specified facilities or services. In practice no regulations have been made under 
the power in section 36(2) of the 1967 Act, however it is considered that where 
police support services are provided on a national basis, it is appropriate that 
Ministers should have the power, subject to consultation with interested parties, to 
require some or all police forces in Scotland to use the police support services in 
question.  In practice, and on the basis of experience of the similar power in the 
1967 Act, it is not expected that the power would need to be used other than as a 
last resort, since the development of additional police support services on a 
national basis would be the subject of a thorough consultation process with police 
forces and other interested parties before they were rolled out. 

The power to make such regulations is subject to negative resolution procedure.  
This mirrors the procedure in the 1967 Act and is thought to provide the 
appropriate degree of parliamentary scrutiny for this provision given that extensive 
consultation that will have taken place prior to the power being exercised. 

Section 32(3) – power to prescribe exceptions from notifying complainer of 
the outcome and action to be taken following a complaint handling review 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument  
Parliamentary procedure: negative resolution of the Scottish Parliament 

Section 32(2)(a) requires the Police Complaints Commissioner for Scotland (the 
Commissioner), to keep the complainer informed of the conclusions the 
Commissioner has reached and any actions the Commissioner proposes to take 
after reviewing a complaint which has been referred to the Commissioner.  Section 
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32(3) gives Ministers the power to prescribe exceptions from the duty to notify 
complainers of the outcome and actions to be taken, as a result of a complaint 
handling review.   

The regulations under this section can only prescribe exceptions from providing 
information to a complainer about the conclusions or proposed action which the 
Commissioner has reached after reviewing a complaint if this information may be 
used in criminal proceedings, for detecting or preventing crime, or if its disclosure 
would be detrimental to national security. The regulations will also enable 
Ministers to prescribe exemptions from the duty to provide the complainer with 
information if they consider to do so is justified on proportionality grounds or is in 
the public interest.   

Given the administrative and detailed nature of these provisions it is thought to be 
more appropriate to specify the detail of the exceptions in regulations rather than 
on the face of the Bill.  This power will also provide the flexibility for Ministers to 
change the nature of any exceptions, or add further exceptions from the duty 
imposed on the Commissioner in section 32(2), if this becomes necessary in the 
future.   

We consider that the negative resolution procedure provides the appropriate level 
of parliamentary scrutiny for any regulations made under this section in light of the 
limited nature of the enabling power and the administrative nature of the provision.  

Section 33 – power to make regulations in relation to the discontinuation of 
a complaint handling review 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Section 33 enables the Commissioner to discontinue a complaint handling review 
in certain circumstances.  If these circumstances arise, the Commissioner will be 
under a duty to discontinue the review of that complaint. There are three separate 
regulation making powers in this section. 

Section 33(2) gives Ministers the power to make regulations which specify 
descriptions of complaints which require the Commissioner to discontinue a 
complaint handling review. There will be circumstances when it will not be 
appropriate for a review of a complaint to continue.  A complainer could make 
complaints of a vexatious nature or allegations of a criminal nature may come to 
light which the Commissioner does not have jurisdiction to deal with.  It is 
important that the Commissioner knows exactly when to discontinue a review of a 
complaint.   

Sections 33(4)(b) and (c) allow Ministers to set out in regulations the types of 
directions which the Commissioner can give to an appropriate authority if a 
complaint handling review has to be discontinued, or to specify what steps the 
Commissioner can take following the discontinuation of this process.  
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It is considered to be more appropriate to specify the detail of the circumstances 
when Commissioner must discontinue a review of complaint, the steps which the 
Commissioner can take and the directions which the Commissioner can give to 
appropriate authorities if this situation arises, in regulations rather than putting this 
detail in the Bill.  A regulation making power provides more flexibility to specify 
additional circumstances in which the review of a complaint should be 
discontinued.  This power will also enable Ministers to change the nature of the 
directions that will be available to the Commissioner or to amend the steps which 
the Commissioner can take if required to discontinue the review of a complaint.   

Regulations made under this section will be subject to negative resolution 
procedure. Since the parameters for these regulations are set out in the section 33 
and the regulations will be administrative in nature it is appropriate that the 
provisions should be subject to the negative resolution procedure.  

Section 36(3) – power to prescribe exceptions from notifying complainer 
about the outcome, findings and action to be taken following the 
reconsideration of a complaint 
Power conferred on: the Scottish Ministers 
Power exercisable by:  regulations made by statutory instrument  
Parliamentary procedure: negative resolution of the Scottish Parliament 

If the Commissioner has directed an appropriate authority to reconsider a 
complaint, section 36(2) places a duty on that authority to keep the complainer 
informed of any findings which have been reached, what action is proposed and 
the outcome of this action after reconsidering a complaint.  If the Commissioner 
supervises the reconsideration of any complaint, the Commissioner will be under a 
duty to provide this information to the complainer.  Section 36(3) applies section 
32(3) to the duties imposed on the Commissioner and an appropriate authority by 
section 36.  By virtue of section 32(3), the Ministers are given the power to 
prescribe exceptions from the duty to notify complainers of the findings, outcome 
and actions to be taken, after a complaint has been reconsidered. 

Regulations under this section can only prescribe exceptions from providing 
information to complainer about the conclusions or proposed action which are to 
be taken at the end of the reconsideration of a complaint, if such information may 
be used in criminal proceedings, for detecting or preventing crime, or if its 
disclosure would be detrimental to national security. The regulations will also 
enable Ministers to prescribe exemptions from the duty to provide the complainer 
with information if they consider to do so is justified on proportionality grounds or is 
in the public interest. 

It considered to be more appropriate to specify the detail of the exceptions from 
the duty imposed on the Commissioner and appropriate authorities by section 
36(2) in regulations rather than in the Bill.  This power will also provide the 
flexibility for Ministers to change the nature of any exceptions, or add further 
exceptions from the duty imposed on the Commissioner and appropriate 
authorities in section 36(2), if this becomes necessary in the future.   
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We consider that the negative resolution procedure provides the appropriate level 
of parliamentary scrutiny for any regulations made under this section in light of the 
limited nature of the enabling power and the administrative nature of the provision. 

Section 37 – power to require or permit Commissioner to discontinue 
reconsideration in particular circumstances 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument  
Parliamentary procedure: negative resolution of the Scottish Parliament 

Section 37 enables the Commissioner to discontinue the reconsideration of a 
complaint if certain circumstances arise.  If these circumstances do arise, the 
Commissioner will be under a duty to discontinue the review of that complaint.  
There are three separate regulation making powers in this section similar to those 
in section 33. 

Section 37(1) gives Ministers the power to make regulations which specify 
descriptions of complaints which require the Commissioner to discontinue the 
reconsideration of a complaint, if that complaint falls within such a description.  
There will be circumstances when it will not be appropriate for a reconsideration 
process to continue.  A complainer could make complaints of a vexatious nature or 
allegations of a criminal nature may come to light which the Commissioner does 
not have jurisdiction to investigate.  It is important that the Commissioner knows 
exactly when to discontinue a review of a complaint.   

Sections 37(3)(c) and (d) allow Ministers to set out in regulations the types of 
directions which the Commissioner can give to an appropriate authority if the 
reconsideration of a complaint has to be discontinued, or to specify what steps the 
Commissioner can take following the discontinuation of this process.  

It is more appropriate to specify the detail of the circumstances when the 
Commissioner must discontinue the reconsideration of a complaint, the steps 
which the Commissioner can take and the directions which can be given to 
appropriate authorities if this situation arises, in regulations rather than in the Bill in 
view of the detailed nature of the provisions which will be required.  A regulation 
making power also provides more flexibility to specify additional circumstances in 
which the review of a complaint should be discontinued.  This power will also 
enable Ministers to change the nature of the directions that will be available to the 
Commissioner or to amend the steps which the Commissioner can take if required 
to discontinue the review of a complaint.   

Regulations made under this section will be subject to negative resolution 
procedure. Since the parameters for these regulations are clearly set out in the 
section 37(3) it seems appropriate that the detailed provisions should be subject to 
the negative resolution procedure.  
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Section 41(1) – power to require the giving of information to the 
Commissioner 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Section 41(1) gives Ministers the power to make regulations setting out the 
circumstances in which documents or information specified or described in those 
regulations should be provided to the Commissioner by appropriate authorities. 

In order to carry out his functions the Commissioner will, from time to time, need to 
have access to information held by an appropriate authority.  This is likely to 
include material such as files and papers relating to complaints referred to the 
Commissioner or internal guidance on complaints handling.   Police forces also 
handle a large amount of potentially sensitive information in relation to criminal 
investigations.  It will therefore be important to have clarity over the types of 
information that must be provided to the Commissioner and to set out the 
procedures for providing how information is to be given to the Commissioner so 
that a consistent approach is adopted.  

Specifying the type of information that the Commissioner will require and how this 
information should be provided in regulations is more flexible than containing this 
detail in primary legislation.  Using subordinate legislation will enable changes to 
be made to the type of information that should be given to the Commissioner if this 
becomes necessary.  If it becomes apparent that it is necessary to change the 
manner in which an appropriate authority should provide information, or certain 
types of information, to the Commissioner, it will be easier to make such 
procedural changes in regulations.    

We have provided for negative resolution procedure to apply since the regulations 
will deal with detailed points of procedure and in the circumstances we consider 
this will provide the appropriate level of parliamentary scrutiny.  It is not envisaged 
that the type of information that should be given to the Commissioner, or how this 
information should be given, will be controversial. 

Section 46 – Power to amend the definition of “relevant service” in section 
38A of the Police (Scotland) Act 1967 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

This section provides the Scottish Ministers with an order making power to amend 
subsection (1) of section 38A of the Police (Scotland) Act 1967.  Section 38A 
provides that any service that a constable is engaged on outside the constable’s 
force which is listed in subsection (1) is  “relevant service” for the purposes of 
section 38A.  The significance of this sort of service being regarded as relevant 
service is that the constable’s pay and pension rights are preserved at the end of 
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the relevant service.  The constable is also entitled to be promoted in the 
constable’s police force as if serving in that force. 

Section 46 of the Bill inserts a new section 38B into the 1967 Act which allows 
Scottish Ministers to add, remove or amend the list of types of outside service 
which will be regarded as relevant service.  This will allow Ministers to take 
account of service in any organisation or body which may be created in the future 
and in respect of which it is considered appropriate for constables to be covered 
by the “relevant service” rights.  Over the last few years a number of such bodies 
have been created which have resulted in amendments to section 38A, for 
example, service in relation to the Proceeds of Crime (Scotland) Act 2002, service 
with the National Criminal Intelligence Service, service as a member of staff of the 
Serious Organised Crime Agency and service with the Independent Police 
Complaints Commission.  It will also allow for descriptions of service to be 
removed or amended where they are no longer relevant or where a name change 
of an organisation has taken place. 

The power includes a consequential power to amend section 38A.  For example, 
when a new type of relevant service is added, it will be necessary to consider in 
each case the  application of subsections (3), (4), (5) and (6) of section 38A to the 
new type of service and amend these subsections accordingly.  

It is considered that negative resolution procedure is appropriate given the limited 
nature of the power and that it relates to technical matters concerning the status 
and pay and pension rights of constables on secondment from their home force. 

Section 51(2)(b) – power to prescribe a football match as a regulated football 
match 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Under section 49 of the Bill, a football banning order has the effect of prohibiting a 
person from attending regulated football matches in the United Kingdom and 
requires them to report at a police station and surrender their passport in 
connection with regulated matches outside the United Kingdom.  Section 51(2) 
and (3) defines what is meant by a regulated football match.  This covers domestic 
matches within Scotland, England and Wales involving specified clubs and 
international matches involving those clubs and the national teams. 

Section 51(2)(b) provides the Scottish Ministers with an order making power to 
prescribe individual matches as regulated matches for the purposes of the football 
banning order legislation. 

This will enable Ministers to, where necessary, ensure that specific matches are 
covered by the football banning order legislation.  For example, any UEFA Cup 
Final, Champions Cup Final or similar match to be held in Scotland may not 
include any Scottish or UK team but there is still a chance that people subject to 
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Scottish football banning orders may attempt to attend the match.  In such cases it 
could be justifiable to extend the banning orders to automatically cover such 
matches as well and this power will provide the necessary flexibility to do so.  It is 
considered that negative resolution procedure is appropriate as decisions to 
extend the coverage of football banning orders to certain specific games will be 
uncontroversial. 

Section 51(4) – power to amend the description of regulated football 
matches 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

As noted above, under section 49 of the Bill, a football banning order has the 
effect of prohibiting a person from attending regulated football matches in the 
United Kingdom and requires them to report at a police station and surrender their 
passport in connection with regulated matches outside the United Kingdom.  
Section 51(2) and (3) defines what is meant by a regulated football match.  This 
covers domestic matches within Scotland, England and Wales involving specified 
clubs and international matches involving those clubs and the national teams.  

Section 51(4) provides the Scottish Ministers with an order making power to 
amend the definition of regulated football match by either adding to the 
descriptions of football match, amending an existing description or removing an 
existing description.   

This will enable the Scottish Ministers to amend where necessary the list of 
matches which are regulated for the purposes of the football banning order 
legislation, without requiring new primary legislation.  Once banning orders are 
established it may become apparent that the list of regulated matches should be 
changed.  For example, it may be found that non-regulated matches involving 
clubs in certain competitions are related to significant amounts of disorder.  In 
these cases it could be justifiable to extend the banning orders to automatically 
cover these matches as well.  Alternatively, it may be found that matches involving 
clubs in certain competitions that are regulated and subject to banning orders are 
not actually related to any significant amount of disorder.  In these cases, it could 
be justifiable to remove these matches from the list of regulated matches. Further, 
the description of regulated football matches might also require to be changed to 
reflect any reforms that may be made to the various football leagues and 
associations. It is considered that negative resolution procedure is appropriate as 
decisions to extend the automatic coverage of football banning orders to other 
games or remove it from some games already covered will be uncontroversial.  
The equivalent power in the legislation in England and Wales is also subject to 
negative resolution procedure (section 14(2) and 22A(4) of the Football Spectators 
Act 1989).  
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Section 55(1)(b) – power to prescribe additional people that the court must 
send a copy of an FBO 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Section 55(1) provides that where a football banning order is made the court must 
ensure that the person against whom the order is made, the enforcing authority 
and the police station at which the person is to report initially all receive a copy of 
the order.  In addition, where the person is detained in custody, the person in 
whose custody the person is detained must also receive a copy of the order.  
Section 55(1)(b) provides Ministers with power to prescribe by order other people 
that the copy football banning order should be sent to.  Whilst it is considered that 
section 55 covers all those who have an interest in knowing that an FBO has been 
imposed the power to add to the list will provide flexibility for the future should it 
become apparent that there are other people who have an interest in knowing that 
an FBO has been made. As this relates to matters of procedural detail rather than 
substantive issues, it is considered that negative resolution procedure is 
appropriate  

Section 58(1) – power to designate external tournaments for the purposes of 
the control period 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

This section provides Ministers with an order making power to designate an 
external tournament for the purposes of section 58(1).  Section 58(1) provides that 
a notice under section 57(4) may not require a person to report or surrender their 
passport except in the control period for a regulated football match outside the 
United Kingdom or a designated external tournament that includes a regulated 
football matches.  The “control period” is defined for the purposes of regulated 
football matches outside the United Kingdom as meaning the period five days 
before the match and ending when the match is finished.  This will be the standard 
control period that would apply to most matches outside the United Kingdom.  
However in the event of a significant international tournament involving regulated 
football matches it is considered more appropriate for the control period to last for 
the whole of the time that the tournament takes place.  This will ensure that 
persons subject to banning orders can be prevented from attending the whole 
tournament rather than just the games in that tournament which involve the 
national team. 

It is envisaged that the power will be used in circumstances where the external 
tournament is of sufficient importance to justify this (e.g. the World cup and the 
European Championships) and there is a need to prevent known troublemakers 
from attending the whole tournament even if the team they support is not playing 
until later on in the tournament or is knocked out early.   The equivalent power for 
England and Wales in section 14(6) of the 1989 Act is subject to negative 
resolution procedure and has, to date, been used to prescribe the European 
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Championships and the World Cup.  Given the purpose of the power and its 
limited nature (the external tournament must be one involving regulated football 
matches) it is considered that negative resolution procedure is appropriate  

Section 65(2) – power to modify the definition of the enforcing authority 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Under section 65, the enforcing authority is the chief constable for Strathclyde.  
The enforcing authority is responsible for determining the requirements that are 
necessary to give effect to a football banning order and for deciding whether a 
person requires to surrender their passport in connection with a match outside the 
United Kingdom (see section 57).  The enforcing authority is also responsible for 
deciding whether it is appropriate to exempt a person from the requirement to 
surrender their passport (section 60).  The enforcing authority will be a civilian unit 
within Strathclyde Police to ensure that it has strong links to the police forces who 
will be concerned with the day to day operation of banning orders.  The Bill 
therefore provides for the Chief Constable for Strathclyde to be the enforcing 
authority.  

Section 65(2) provides Ministers with an order making power to modify the 
definition of the enforcing authority so as to appoint a different body or person as 
the enforcing authority for the purposes of football banning orders.  It is considered 
appropriate to be able to do this, without the need to resort to primary legislation to 
allow for flexibility in the future should it become clear in the light of experience 
that it is appropriate for the functions to be carried out by a different person.  It is 
considered that negative resolution procedure is appropriate on the basis that this 
power is essentially concerned with changes to the administration of the scheme 
rather than a fundamental change to the way in which the scheme operates. 

Section 66 – power to specify exempt processions 
New section 62(11B)(b) of the Civic Government (Scotland) Act 1982 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Section 66(5) of the Bill amends section 62 of the Civic Government (Scotland) Act 
1982 (“the 1982 Act”) so that all organisations are required to give notice to local 
authorities and the police of their intention to hold a procession.  Section 66(8) of 
the Bill inserts new section 62(11B)(b) into the 1982 Act which provides Ministers 
with an order making power to exempt processions of a certain description from 
the notification requirements set out in section 62 of the 1982 Act.   

This order making power is necessary as there may be future processions which 
are held on a regular basis which are of a small size or nature that the Ministers 
consider that it is not necessary for the organisers to notify the local authority and 
the police of this event.  It is considered appropriate to provide the Ministers with 
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this order making power as it gives them flexibility to quickly revoke an order which 
makes a particular procession exempt from the notification requirements, if the 
Ministers consider that notice of this type of procession should be given to the 
local authority and the police. Negative resolution procedure is appropriate on the 
basis that any processions which will be made exempt from the notification 
requirements will be of an uncontroversial nature. 

Section 74(7) – power to specify approved device for taking fingerprints 
New section 13(8) of the Criminal Procedure (Scotland) Act 1995 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: none 

Section 74(7) inserts a new section 13(8) into the Criminal Procedure (Scotland) 
Act 1995 which will give Ministers the power to approve by order devices which 
can be used to take fingerprints in order to verify the identity of someone 
suspected of having committed an offence. 

Section 74(2) gives the police the power to take the fingerprints of someone they 
suspect of having committed an offence in order to verify that person’s identity.  It 
is important that devices used for this purpose are reliable and technically sound.  
Requiring that such devices must be approved by Scottish Ministers before they 
can be used ensures that this will be the case.  It is appropriate that such a device 
can be approved by order because as technology evolves, it may be that different 
devices will become available for use by the police.  Giving the Ministers an order 
making power to approve such a device gives them the flexibility to approve a 
number of devices, or revoke a device which is will be taken out of operation, 
without the need to bring forward primary legislation. 

This order making power is not subject to any parliamentary procedure as it is not 
considered necessary that approval for a fingerprinting device requires to be 
scrutinised by Parliament.  This is consistent with section 18(7B) of the Criminal 
Procedure (Scotland) Act 1995 which provides that the Ministers can approve a 
device by order for taking fingerprints and other images under section 18 of that 
Act.  Such an order is not subject to any parliamentary procedure.   

Section 75 – power to prescribe police areas 
New section 20A(3)(c) of the Criminal Procedure (Scotland) Act 1995 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Section 75 inserts new section 20A into the Criminal Procedure (Scotland) Act 
1995 so that a person who has been arrested can be tested for a relevant class A 
drug. New section 20A(3)(c) provides that a person can only be tested for the 
presence of a relevant class A drug if the police station which that person is 
brought to after their arrest is located in an area which is prescribed by the 
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Scottish Ministers.  This order making power is subject to negative resolution 
procedure. 

It is considered appropriate to give the Scottish Ministers the power to prescribe 
the areas in which drug testing can take place, rather than specify these areas in 
the Bill, as this will enable the provisions to be piloted in a number of police areas.  
In addition, a number of measures will need to be put in place in each police area 
before the drug testing provisions can become operational in that area.  Giving the 
Scottish Ministers the power to prescribe these areas will also allow a phased 
approach to be applied to implementation of the provisions. 

We consider that the negative resolution procedure is appropriate for any 
regulations made under this new section 20A(3)(c), given the limited nature of the 
enabling power.  Prescribing the area in which the provisions will become 
operational is not thought to be controversial. 

Section 75 – power to amend lists of relevant offences and class A drugs 
New section 20B(9) of the Criminal Procedure (Scotland) Act 1995 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative procedure of the Scottish Parliament 

As noted above, section 75 inserts new sections 20A and 20B into the Criminal 
Procedure (Scotland) Act 1995.  New section 20A(3)(d) of that Act provides that a 
person can be tested for a relevant class A drug if they are arrested under 
suspicion of committing a relevant offence, or if a senior police officer has grounds 
for suspecting that the misuse of a relevant class A drug caused or contributed to 
the offence which that person was arrested under suspicion of committing.  
Section 20A(8) identifies the list of relevant offences. This provision also sets out 
that the relevant class A drugs which the police can test for are cocaine and 
diamorphine.   

New section 20B(9) confers an order making power on Scottish Ministers to 
modify section 20A(8).  Section 20B(9)(a) enables Ministers to make an order 
which adds to or removes an offence to or from the list of relevant offences in new 
section 20A(8). Section 20B(9)(b) allows Ministers to make an order which adds to 
or removes any substance, preparation or product to the list of Class A drugs 
described in section 20A(8) (but only substances, preparations or products which 
are defined as a Class A drug in the Misuse of Drugs Act 1971).  

The offences which have been designated as relevant offences in new section 
20A(8) are those which research shows are most closely linked with the misuse of 
cocaine and diamorphine. This research into which crimes are associated with the 
misuse of these class A drugs will continue and will be regularly evaluated when 
the sections 75 to 82 of the Bill come into operation.  If evidence suggests that 
additional crimes are linked to the misuse of cocaine or diamorphine, or that any of 
the existing relevant offences in section 20A(8) no longer show a link with such 
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drug misuse, it will be necessary to amend the definition of a relevant offence in 
section 20A(8).  

It may also be necessary to amend the list of relevant class A drugs if research 
shows that the misuse of other class A drugs is closely linked with certain 
acquisitive offences.  It is also possible that the types or classifications of class A 
drugs may change and it may become apparent that there are additional index 
offences for which we would want to test for drugs.  Providing the Scottish 
Ministers with an order making power to amend section 20A(8) will give them the 
flexibility to make any future changes expediently rather than having to rely on 
bringing forward primary legislation.  This flexibility and ability to make changes 
expediently is important in trying to ensure that those who misuse class A drugs 
attend an assessment into their drug misuse in order to reduce the crime rate in 
Scotland.   

It is considered that evidence to support any changes to the list of relevant 
offences or class A drugs in section 20A(8) should be open to full parliamentary 
scrutiny and as such it is considered that the order-making power should be 
subject to affirmative resolution procedure.    

Section 76(1)(b) – power to prescribe police areas 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

We consider that this power is superfluous given the inclusion of a similar power in 
new section 20A (3)(a) of the 1995 Act ( inserted by section 75).  Accordingly we 
will seek to remove this provision by amendment at Stage 2. 

Section 82 – power to make regulations prescribing experience and qualifications 
for a suitably qualified person 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Section 76(2) provides any person who tests positive for a relevant class A drug 
will be required to attend a mandatory assessment into their drug misuse.  Section 
76(3) specifies that a drug assessment is an appointment with a suitably qualified 
person, known as a drugs assessor. Section 82 defines a “suitably qualified 
person” as a person who has such qualifications or experience as are prescribed 
by regulations made by the Scottish Ministers. 

It is more flexible to prescribe the detail of the experience and qualifications for 
being a drugs assessor rather that putting this information in primary legislation. A 
list of qualifications or experience will also need to be regularly amended to take 
account of new qualifications or courses which are made available to people 
working in drug misuse field.  It will be easier to detail any new qualifications in 
regulations rather that having to bring forward primary legislation.  It is considered 
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that negative resolution procedure provides the appropriate level of scrutiny on the 
basis that the content of the regulations is unlikely to be controversial. 

Section 86 – power to make procedure in relation to review of sentence and 
appeal against a decision in a review of sentence 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative/negative resolution of the Scottish 
Parliament 

This section gives the Scottish Ministers power by order to make provision for the 
procedure in relation to sentence review and appeal against a decision in a 
sentence review under section 84 of the Bill. 

By virtue of subsection (2)(a) the order may apply with modifications the provisions 
on appeal from solemn proceedings in Part VIII of the Criminal Procedure 
(Scotland) Act 1995 and,  by virtue of subsection (2)(b), the order may also modify 
that Part of the 1995 Act.  If the order modifies the 1995 Act it will be subject to 
affirmative procedure, otherwise it is subject to negative resolution procedure. 

This power allows the Scottish Ministers to provide for a tailor-made procedure for 
the new sentence review proceedings under section 84.  It allows the Scottish 
Ministers to apply the provisions in relation to appeal against sentence under the 
1995 Act, but to modify those provisions to take account of the differences 
between sentence review and appeal against sentence in order to provide for an 
effective sentence review procedure.  Additionally, the power allows Ministers to 
amend the 1995 Act where appropriate to take account of sentence review and the 
possibility of appeal against sentence review. 

It is considered that the provision to be contained in such an order will be of 
administrative and procedural detail which is more appropriate for subordinate 
legislation.  However, where it may be necessary to amend the 1995 Act to take 
account of these procedures, we consider that affirmative procedure provides the 
appropriate level of parliamentary scrutiny. 

Section 92 – Ancillary provision 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative/negative resolution of the Scottish 
Parliament 

This section provides that the Scottish Ministers may by order make such 
supplemental, incidental, consequential, transitory, transitional or saving 
provisions that they consider necessary for the purposes of, or in connection with, 
the Bill.  Subsection (2) provides that such an order may modify any enactment. 

This provision is considered to be necessary to allow flexibility if further changes 
are found to be necessary as a result of the provisions in the Bill.  Whilst some 
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modifications have been identified in preparation for the Bill it may be that there 
are others which will be required.  Part 1 of the Bill, for example, makes some 
changes to the Police (Scotland) Act 1967 and it is possible that not all of the 
consequences have been identified. The power whilst potentially wide is limited to 
the extent that it can only be used if the Scottish Ministers consider it necessary or 
expedient for the purposes of, or in consequence of the provisions of the Bill. 

Where any such order amends primary legislation it will be subject to affirmative 
procedure and otherwise it will be subject to negative resolution procedure.  It is 
submitted that this provides the appropriate level of parliamentary scrutiny for the 
powers conferred. 

Section 94 – Commencement 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: none 

This section provides that with the exception of sections 89, 90, 92, 93, 94 or 95 
the provisions of the Bill will come into force by order made by the Scottish 
Ministers.  As is the usual practice any such commencement orders will not be 
subject to parliamentary procedure. 

Schedule 1 paragraph 3(8) – power to amend maximum number of members 
of the Authority 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Schedule 1 paragraph 3 provides for the Scottish Ministers to appoint members of 
the Authority. Paragraph 3(4) provides that the Authority is to consist of not more 
than 10 members, including a convener and at least two members (not including 
the convener) from each of three separate categories as defined in sub-paragraph 
(3).  These are police force members, police authority members and lay members.  
In practice, this means that the board must comprise a convener and between six 
and nine other members. 

These arrangements seem sensible, practical and appropriate, and have a certain 
amount of flexibility built into them however it is considered appropriate that there 
should be power to amend the total number of board members if this proves 
necessary in the light of experience without requiring further primary legislation.  
Paragraph 3(8) accordingly provides power for Scottish Ministers to amend by 
order the maximum number of board members specified in subsection (4). 
Subsection (9) provides that before making such an order the Scottish Ministers 
must consult the Authority, persons whom they consider represent the interests of 
unitary police authorities and joint boards, and persons whom they consider 
represent the interests of chief constable in Scotland.   
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The order is subject to negative resolution procedure which is considered 
appropriate as it is administrative in nature relating to the efficient functioning of 
the Authority. Further it will have been preceded by an extensive process of 
consultation with key stakeholders who will be best placed to consider if an 
adjustment to numbers is required and as a result any changes are likely to be 
uncontroversial. 

Schedule 2, paragraph 1(4) – power to make regulations as regards the 
Director of the Agency 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Section 12 provides that the Agency must have a Director appointed in 
accordance with paragraph 1 of schedule 2. Paragraph 1 provides that the first 
Director of the Agency will be the existing Director of the SDEA when the 
provisions come into force.  It is envisaged that subsequent Directors will be 
appointed in a similar way to the rules governing the appointments of chief 
constables and other senior officers under sections 4 and 5 of the Police 
(Scotland) Act 1967.  Paragraph 1(4)(b) of schedule 2 gives Scottish Ministers the 
necessary power to determine any requirements that must be satisfied in respect 
of this appointment. 

These powers have been included in subordinate legislation as it would not be 
appropriate to put such detailed provision on the face of the Bill.  Further as the 
requirements for these posts may change over time the power will provide the 
necessary flexibility to deal with changing circumstances. The power is subject to 
negative resolution procedure which we consider to be an appropriate level of 
scrutiny for administrative matters relating to qualifications for appointment such 
as this. 

Schedule 2, paragraph 1(7) – power to amend rank of the Director of the 
Authority 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

The current Director of the SDEA holds the rank of Deputy Chief Constable (DCC), 
and anyone eligible to apply for a DCC post is eligible to apply for the post of 
Director of the SDEA.  Paragraph 1(6) of schedule 2 provides that the Director of 
the new Agency will also hold the rank of DCC in a police force in Scotland. 

The power at paragraph 1(7) enables Scottish Ministers to substitute another rank 
for the rank of DCC. For example the work of the Agency may be subject to 
expansion and the rank of DCC may no longer be considered an appropriate rank 
for the post of Director. Equally changes in police rank structure may require an 
amendment to the Director rank to reflect these changes. It is therefore considered 
that this power is necessary to ensure flexibility in the future and avoid the need 
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for primary legislation should it be required to change the rank of the post of 
Director. 

It is considered that negative resolution procedure is appropriate on the basis that 
this will be an uncontroversial administrative change which is limited in nature. 

Schedule 2 paragraph (2)(2)(b) – power to make regulations as regards the 
Deputy Director of the Agency 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Section 12 provides that the Agency must have Deputy Director appointed under 
paragraph 2 of schedule 2. As with Directors (other than the first) it is envisaged 
that the post of Deputy Director will be appointed in a similar way to the rules 
governing the appointments of Chief Constables and other senior officers under 
sections 4 and 5 of the Police (Scotland) Act 1967.  Paragraph 2(2)(b) of schedule 
2 gives Scottish Ministers the necessary power to determine any requirements that 
must be satisfied in respect of this appointment in a similar manner to the power 
they have in respect of the Director. 

It is appropriate to have these powers in subordinate legislation as it would not be 
appropriate to put such detailed provision on the face of the Bill.  Further as the 
requirements for these posts may change over time the power will provide the 
necessary flexibility to deal with changing circumstances. The power is subject to 
negative resolution procedure which we consider to be an appropriate level of 
scrutiny for administrative matters relating to qualifications for appointment such 
as this. 

Schedule 2 paragraph 2(5) – power to amend rank of Deputy Director of the 
Agency 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Paragraph 2(5) of schedule 2 provides that the Deputy Director of the Agency will 
hold the rank of ACC in a police force in Scotland and anyone eligible to apply for 
an ACC post will be eligible to apply for the post of Deputy Director. 

The power at paragraph 2(6) enables Scottish Ministers to amend the rank of ACC 
for another rank in a similar manner to the power to amend the rank of the 
Director.  As with the provisions in relation to the Director it is considered that this 
power is necessary to provide flexibility to adapt to changes in the future and that 
negative resolution procedure is appropriate for this limited power. 
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Schedule 2 paragraph 6(8) – power to apply provisions of Police (Scotland) 
Act 1967 to police members of the Agency 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

As explained above police members of the Agency will either be seconded from 
other police forces or directly recruited.  Those police members who are directly 
recruited will be engaged on a period of relevant service under section 38A(1) of 
the Police (Scotland) Act 1967 and section 38(3AA) of the 1967 Act (as inserted 
by schedule 5 of the Bill) provides that they will continue to be constables and be 
treated for relevant enactments as constables of their own police force.  The 
relevant enactments are sections 17(1), (4),(5) and (7A) and 43 of the 1967 Act 
which relate to certain duties of constables and the offence of impersonating a 
constable.  This mirrors the position for officers currently on central service with 
the existing common police services as provided for in section 38 of the 1967 Act. 

Whilst those police members who are directly recruited will have all the powers 
and privileges of a police constable and will be subject to regulations made under 
section 21 they are not deemed to be on relevant service nor are they  constables 
of a police force for certain purposes like those who are seconded.  As the 1967 
Act stands many of the provisions apply to constables of a police force and 
accordingly they do not apply to those who are directly recruited. Similarly it is not 
possible to provide that for certain purposes they will be treated as constables of 
their own force, simply because they do not have a force to belong to. 

The power for the Agency to recruit directly is new as currently the SDEA can only 
recruit police officers on secondment from Scottish police forces.  Whilst schedule 
5 lists a number of amendments to the 1967 Act as a result of the new provisions 
in respect of those seconded to the Agency it may be necessary in the future to 
apply with modifications some of the provisions of the 1967 Act to those who are 
directly recruited.  The modifications required will not necessarily all become 
apparent until detailed administrative arrangements surrounding those who are 
directly recruited have been finalised and further may require to be amended in the 
light of experience as the power to recruit directly is new.  Accordingly, paragraph 
6(8) of schedule 2 provides a power for Scottish Ministers to apply the provisions 
of the 1967 Act with modifications to those police members of the Agency who 
have been directly recruited this allowing the necessary modification to be made if 
required. The power is subject to affirmative procedure which we consider 
appropriate in these circumstances where primary legislation is being amended. 

Schedule 3 paragraph 2(1) – power to make staff transfer order 
Power conferred on: Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

As explained above the new Authority will be responsible for providing all of the 
services currently provided by the Scottish Police College, the Scottish Criminal 
Records Office, the Scottish Police Information Strategy and the 4 forensic science 
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laboratories.  It will also be responsible for establishing and maintaining the 
Scottish Crime and Drug Enforcement Agency (the Agency) which will replace the 
SDEA.  To ensure a seamless transition from the existing services to the new 
Authority, the intention is that all of the staff currently employed by these services 
will transfer to the new Authority and be employed by the Authority when it comes 
into being (currently planned for 1 April 2007). 

Paragraph 2(1) of schedule 3 to the Bill  provides a power for the Scottish 
Ministers to make a staff transfer order to pave the way for all of the staff of the 
existing  services, including police officers serving with them on secondment or on 
central service, to transfer to the new Authority and, where appropriate, the 
Agency.  The transfer order may also make provision requiring a police authority 
or joint police board whose support staff or constables are to be transferred to the 
Authority to make an appropriate staff transfer scheme (paragraph 2(4)) and 
requiring the Scottish Ministers to make a transfer scheme in respect of constables 
moving from central to relevant service. 

Paragraph 3 of schedule 3 provides that before making a staff transfer order the 
Scottish Ministers must consult the Authority and the Director of the Agency (if the 
order includes provision transferring police officers or support staff to the Agency).  
If the order includes provision relating to support staff currently employed by police 
authorities or joint police boards, then the same requirement to consult the 
Authority and, if appropriate, the Director of the Agency is placed on the police 
authority or joint board in question. 

Given the level of detail that will be involved it is thought appropriate that the 
provisions of the transfer order should be included in subordinate rather than 
primary legislation.  It is also thought appropriate that those bodies involved in the 
transfer should be responsible for the finer details and as such we have provided 
that the transfer order may make provision requiring transfer schemes.  Provisions 
in respect of the effect of the order on existing contracts of employment are 
contained on the face of the Bill to offer persons the appropriate level of protection. 

The transfer order is subject to negative resolution procedure which is thought to 
be the appropriate level of parliamentary scrutiny for detailed administrative 
matters such as this which are subject to extensive consultation. 
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ANNEX 2 

Police, Public Order and Criminal Justice (Scotland) Bill at Stage 1 
Letter from the Clerk to the Subordinate Legislation Committee to the 
Scottish Executive 
 
1. The Subordinate Legislation Committee today considered the above bill and 
asks the Executive for explanation of the following matters. 
 
Section 22(1) – Power to amend the list of police support services 
 
2. The Committee noted that this power provides for Scottish Ministers to modify 
section 3(2) of the bill, which defines the police support services that the Scottish 
Police Services Authority is under a duty to provide.  The Committee considered 
this to be a significant power and that it therefore should be subject to super-
affirmative procedure, rather than affirmative procedure.  The Executive is asked 
to comment. 
 
Section 23(1) – Power to require the use of police support services 
 
3. The Committee noted that section 23(1) enables the Scottish Ministers to 
require police forces to use police support services, as specified in the regulations.  
Given its extent, the Committee considered that this power should perhaps be 
subject to affirmative procedure and asks the Executive to comment. 
 
Section 32(3) – Power to prescribe exceptions from notifying complainer of 
the outcome and action to be taken following a complaint handling review 
 
4. In order to assist in its consideration of the use of this power, the Committee 
would be grateful for further clarification from the Executive in relation to when it is 
envisaged that exceptions to notifications will be required to be used under the 
legislation. 
 
Section 33 – Power to make regulations in relation to the discontinuation of 
a complaint handling review 
 
5. The Committee considers that the three regulation making powers at this 
section could have been included on the face of the bill and asks the Executive for 
comment. 
 
Section 36(3) – Power to prescribe exceptions from notifying complainer 
about the outcome, findings and action to be taken following the 
reconsideration of a complaint 
 
6. Similarly to the power at section 32(3), the Committee seeks further clarification 
from the Executive in relation to the expected use of this power. 
 
Section 65(2) – Power to modify the definition of the enforcing authority 
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7. The Committee agreed to seek clarification in relation to the drafting of this 
power.  The Committee considers that if it is intended that this power should be 
used to specify particular enforcement agencies, that is, that the Parliament should 
have the power to veto alternatives, the Committee does not consider that this is 
achieved by the power as drafted.  The Executive is invited to comment. 
 
Section 86 – Power to make procedure in relation to review of sentence and 
appeal against a decision in a review of sentence 
 
8. The Committee noted that this section gives the Scottish Ministers power by 
order to make provision for the procedure in relation to sentence review and 
appeal against a decision in a sentence review.  The Committee also noted that 
the provisions of an order will largely be matters of administrative or procedural 
detail.  Given the limits on the extent of the power, the Committee seeks 
clarification from the Executive as to why it considered affirmative as opposed to 
negative procedure was appropriate for this power. 
 
Schedule 3, paragraph 5 – transfer of property rights and liabilities 
 
9. The Committee noted that this power authorises Ministers to make a transfer 
scheme for the property rights and liabilities of a police authority, a joint police 
board and the Scottish Ministers to the Authority.  The Executive is asked for its 
views as to whether the transfer of property should also be incorporated into a 
statutory instrument. 
 
Response from the Scottish Executive to the Clerk to the Subordinate 
Legislation Committee 

Thank you for your letter of 29 November, concerning the Subordinate Legislation 
Committee’s consideration of the Police, Public Order and Criminal Justice 
(Scotland) Bill.  I trust the following response will prove helpful in resolving the 
queries you have raised. 
 
Section 22(1) – Power to amend the list of police support services. 

We note the Committee’s suggestion that this power should be subject to super-
affirmative procedure, however we remain of the view that affirmative procedure is 
appropriate in the circumstances. The power has been included to allow the 
Scottish Police Services Authority to adapt and develop in order to keep pace with 
changes to modern policing without the need for further primary legislation. Whilst 
the power to amend the list of police support services provided for at section 3 of 
the Bill is a significant one we are of the view that it is neither exceptional nor 
contentious.  Under the Police (Scotland) Act 1967 the range of common services 
provided and maintained by the Scottish Ministers under section 36, to police 
forces across Scotland has been extended over time without any parliamentary 
scrutiny.  Additions to the range of services have been arrived at consensually and 
following consultation with the aim of helping forces improve efficiency and cost 
effectiveness across a wide range of activities. We are not aware of any difficulties 
or disagreement between stakeholders in this regard or of services being imposed 
without a consensus being reached. Section 22(2)of the Bill  imposes a duty on 
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Scottish Ministers to consult with a range of persons or bodies and as such all 
those who have an interest in the police support services will have an opportunity 
to express their views prior to the power being exercised. In our view this 
extensive consultation requirement coupled with affirmative procedure provides a 
sufficient and appropriate level of parliamentary scrutiny. 
 
Section 23(1) – Power to require the use of police support services 

We note the Committee has suggested that this power should be subject to 
affirmative procedure in the Parliament rather than the negative procedure which 
is provided for in the Bill.  Section 23(1) allows the Scottish Ministers to make 
regulations requiring police forces to use such police support services as are 
specified if they think that it would be in the interests of the efficiency or 
effectiveness of the police to do so.  A similar provision is contained in section 
36(2) of the Police (Scotland) Act 1967 allowing the Scottish Ministers to require 
police forces to use services provided and maintained by them under section 
36(1).  This power has never been used and under the 1967 Act the 8 police 
forces currently all use the range of common police services provided without 
being compelled to do so.  We do not anticipate any difficulties with forces’ 
willingness to continue to use the police support services provided for in the Bill or 
indeed any new police support services which may added following a process of 
consultation and parliamentary scrutiny and as such we expect that this power 
would only require to be used in exceptional circumstances.  In passing the Bill 
Parliament will have approved the establishment of the Authority and the support 
services that it will provide to police forces across Scotland.  Any additional 
support services which may be added by virtue of an order under section 22(1) will 
themselves have been subject to a process of consultation with interested parties 
and approval by affirmative resolution of the Parliament.   It therefore seems 
unusual that the Parliament would want to have further approval before any police 
force was required to use these services. We therefore consider that the use of the 
negative procedure along with the consultation requirements provide a sufficient 
degree of parliamentary scrutiny. 
 
Section 32(3) – Power to prescribe exceptions from notifying complainer of 
the outcome and action to be taken following a complaint handling review 

The Committee has asked for clarification as to when this power will be used.  
Section 32(3) of the Bill provides that, in certain circumstances, the Commissioner 
will not have to provide information to complainers at the end of a complaint 
handling review about why a certain course of action has been decided upon.  We 
want to ensure that complainers are given as much information as possible but we 
consider that there will be certain rare circumstances when it will not be 
appropriate for the Commissioner to inform a complainer of why certain decisions 
were reached.  We want the Scottish Ministers to have the power to prescribe 
what these circumstances are as it is our view that this should not be left to the 
discretion of the Commissioner.  Giving the Scottish Ministers the power to restrict 
when information is given to complainers will also give the Parliament the 
opportunity to scrutinise these exceptions. 
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As we feel it is important that complainers are given as much information as 
possible about the progress of their complaint, the Bill provides that the Scottish 
Ministers should only prescribe exceptions to the information which the 
Commissioner can disclose if it is necessary to prevent the release of information 
which may be used in criminal proceedings; where non-disclosure is in the 
interests of national security or for the purposes of the prevention and detection of 
crime; or to prevent disclosure of information which is not considered to be in the 
public interest.      

Examples of the kinds of information which might fall into these categories would 
be criminal intelligence or any material which if released might prejudice criminal 
proceedings; or information (such as names, addresses or personal details) on 
witnesses or anyone else whose safety or wellbeing might be jeopardised by any 
release.  By prescribing the exceptions in regulations it will provide flexibility to 
modify the circumstances in which the Commissioner should not be disclosing 
information to complainers, provided this is considered necessary for one of the 
reasons stated above.  We consider it more appropriate to address this in 
regulations than on the face of the Bill.  
 

Section 33 – Power to make regulations in relation to the discontinuation of 
a complaint handling review 

The purpose of a complaint handling review is to allow the new Commissioner to 
ascertain whether there is any cause for concern over how a complaint against the 
police has been handled and, if so, whether that complaint should be re-
considered.  There will be circumstances when it will not be appropriate for the 
Commissioner to proceed with a complaint handling review.  This will be the case 
if a complaint contains an element of criminality which has not been previously 
identified or where the complainer has subsequently agreed that their complaint 
can be resolved with the police force.  It would also not be appropriate for the 
Commissioner to proceed with a complaint handling review if he or she considers 
that a complaint is vexatious or an abuse of the complaints procedures; or where 
the complainer refuses to co-operate to the extent that the Commissioner feels it is 
not practical to continue.   

In our view, the detail of all the categories in which a complaint handling review 
should be discontinued should be set out in regulations as opposed to on the face 
of the Bill as the Committee have suggested. Once the post of Commissioner is up 
and running other circumstances may become apparent in which the 
Commissioner should not be required to carry out a complaint handling review.  
Specifying these circumstances in regulations gives flexibility to modify them in 
accordance with the day to day experience of the new Commissioner.  The 
regulation making power will also give the Parliament the opportunity to scrutinise 
the circumstances in which the Commissioner should not be required to conduct a 
complaint handling review, rather than this being left to the discretion of the 
Commissioner. 

We envisage that some of the procedures which should be followed if the 
reconsideration of a complaint has to be discontinued would include key steps 
such as informing the complainer; producing a report which explains the decision 
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to discontinue; and committing to the local resolution process where this has been 
agreed with the complainer.  Again, in our view it is better to specify the detail of 
the procedures which the Commissioner must follow (and the steps which the 
Commissioner can require an appropriate authority or anyone else appointed to 
reconsider a complaint to follow) in regulations as opposed to putting this detail on 
the face of the Bill.  This approach again provides flexibility for any of the 
procedures to be modified as the role of the Commissioner evolves, while still 
allowing Parliament the opportunity to scrutinise such modifications.  By setting 
this process out in primary legislation we would make it difficult to bring about any 
change in what is intended to be a practical working process. 
 
Section 36(3) – Power to prescribe exceptions from notifying complainer 
about the outcome, findings and action to be taken following the 
reconsideration of a complaint 

The Committee has sought clarification in relation to the expected use of this 
power.  Under section 36 of the Bill, if the Commissioner supervises the 
reconsideration of a complaint he or she is under a duty to inform the complainer 
of the findings of that reconsideration process, what action will be taken and what 
the outcome of that action was.  The regulation making powers under section 
36(2) will set out the exceptions to the duty to provide information to the 
complainer.  Such restrictions can only be placed in regulations if it is considered 
necessary to prevent the disclosure of information which may be used in criminal 
proceedings, where non-disclosure is in the interests of national security or for the 
purposes of the prevention and detection of crime or to prevent disclosure of 
information which is not considered to be in the public interest 

We consider that the regulation making powers under section 36(2) would be used 
in the same circumstances as those outlined in paragraphs 4 to 8 above. 
 
Section 65(2) – Power to modify the definition of the enforcing authority 

The policy is that the “enforcing authority” for football banning orders will be a unit 
within Strathclyde police force and this is provided for in section 65 (1) of the Bill 
by referring to the chief constable of that force who will be responsible for the unit.  
However in future, in the light of experience, it may well be considered appropriate 
for the functions of the “enforcing authority” to be carried out by a different body or 
person.  For example, the role could be given to another police force or (once it is 
established) the Scottish Police Services Authority, or another body or person.   

Accordingly section 65(2) provides that the Scottish Ministers may by order modify 
the definition of the “enforcing authority.  This power is subject to negative 
procedure therefore if the Parliament thought it appropriate to “veto” any change in 
the enforcing authority then it could do so by passing a motion to annul any order 
made by the Scottish Ministers which sought to change the definition of “enforcing 
authority”.  We are satisfied that the provisions as drafted would allow the Scottish 
Ministers to provide that a different body was to be the “enforcing authority” in the 
future.  However, we note the concerns of the Committee and as such propose to 
consider further whether it is necessary to bring forward an amendment at Stage 
2. 
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Section 86 – Power to make procedure in relation to review of sentence and 
appeal against a decision in a review of sentence 

The Committee has sought clarification as to why we consider affirmative 
procedure appropriate.  The Executive agrees with the Committee that the 
provisions of an order under section 86 will be largely matters of administrative 
and procedural detail.  The question of whether the power ought to be negative or 
affirmative was fairly finely balanced and we ultimately opted for affirmative 
procedure on the basis that the provision gave Scottish Ministers a power to 
modify Part VIII of the 1995 Act.  In the light of the Committee's views, we have 
looked at this matter again.  In particular, noting that there is a similar power in 
section 24F of the 1995 Act which gives Scottish Ministers power to make 
amendments to the bail provisions in the 1995 Act for the purposes of extradition 
hearings.  This power is subject to negative procedure, presumably also on the 
basis that the power will relate to matters of procedural detail.  In the light of this 
precedent and for the reasons given by the Committee, we are content to agree 
that affirmative procedure is not necessary for the section 86 power.  Accordingly, 
an amendment will be brought forward at Stage 2 to change the procedure 
required under section 86 to negative procedure. 
 
Schedule 3, paragraph 5 – transfer of property rights and liabilities 

The Committee have asked for our views as to whether the transfer scheme ought 
to be incorporated into a statutory instrument. The Bill provides that the Scottish 
Ministers may make a transfer scheme and in addition makes further provision in 
respect of any such scheme. The transfer scheme will by necessity be of a very 
detailed nature setting out all property, rights and liabilities which are to transfer to 
the new Authority from police authorities, joint boards and the Scottish Ministers.  
For example, we expect the scheme will contain a list of building names, 
addresses, descriptions of properties and other such details. We therefore do not 
consider it appropriate for such a scheme to be subject to parliamentary scrutiny 
or contained in a statutory instrument. The Committee will have noted that we 
have not provided for the staff transfer scheme, which will be similarly detailed in 
nature, to be subject to parliamentary scrutiny for the same reasons. 

I hope that the information set out above satisfactorily answers the questions 
which the Committee has raised. 
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Further correspondence from the Scottish Executive in response to a 
supplementary question from the Committee Clerk 
 
 
Your e-mail of 09.26 this morning asked for a response to the following point 
raised by the Subordinate Legislation Committee, further to my letter of 1 
December: 
 
“The Subordinate Legislation Committee noted that section 4 of the Bill authorises 
the Scottish Ministers to determine strategic priorities for the Scottish Police 
Services Authority and that this determination is not a statutory instrument.  The 
Committee is concerned that the Parliament should have the opportunity to debate 
the strategic priorities of the Authority and asks the Executive for further comment 
as to why this determination is not subject to any parliamentary procedure.” 
 
For the sake of completeness, I should perhaps point out that a similar power is 
contained in section 13 of the Bill for Scottish Ministers to determine strategic 
priorities in relation to the carrying out of the functions of the Scottish Crime and 
Drug Enforcement Agency. 
 
The Scottish Police Services Authority (SPSA) will be responsible for providing a 
range of support services to Scottish police forces and for maintaining the Scottish 
Crime and Drug Enforcement Agency (SCDEA).  The SPSA will be established as 
a body corporate, and will therefore be a Non Departmental Public Body (NDPB).  
Members of the SPSA will be appointed by Scottish Ministers and it will be entirely 
funded by Scottish Ministers.  In these circumstances the Executive believes it is 
right that Ministers, who are ultimately responsible – and accountable to 
Parliament - for the delivery of police services in Scotland and also for the wider 
criminal justice system, should have powers to set strategic priorities for both the 
SPSA and the SCDEA.  The powers in question are of an executive rather than a 
legislative character.  The Parliament will of course be able to scrutinise any 
decisions which Ministers take in exercising these powers, but the Executive does 
not consider that it is either necessary or appropriate for the decisions which they 
take in discharging their own responsibilities to be subject to parliamentary 
procedure.  
 
This does not mean that there is any lack of consultation or transparency in 
relation to these powers.  If Scottish Ministers choose to set strategic priorities for 
the SPSA, or the SCDEA they must do so in consultation with the Authority itself, 
the Director of the SCDEA and persons who represent the interests of chief 
constables and police authorities.  The Bill also provides that any strategic 
priorities which are determined by Scottish Ministers in relation to either SPSA or 
SCDEA must be published; and that in determining strategic priorities for SCDEA 
Scottish Ministers must not do anything which would or might affect the Agency’s 
decisions about operational matters.   
 
In other words, the power to set strategic priorities enable Scottish Ministers, if 
they choose to do so, to set the ‘direction of travel’ for either SPSA or SCDEA, but 
it will be a matter for the SPSA and the SCDEA themselves to decide how to act 
on any priorities which may be set.  In the Executive’s view, this power properly 
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reflects the ‘arm’s length’ relationship between Ministers and a wholly funded 
NDPB; and also Ministers’ wider responsibilities for the police service in Scotland 
and the wider criminal justice system, in respect of which Ministers are 
accountable to Parliament in the normal way.   
 
I hope that this information satisfactorily answers the Committee’s further question. 
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SUBORDINATE LEGISLATION COMMITTEE 
 

16th Meeting, 2006 (Session 2) 
 

Tuesday 16 May 2006 
 

Executive Responses 
 
 

The TSE (Scotland) Amendment (No. 2) Regulations 2006, (SSI 2006/231) 
 
On 9 May 2006, the Subordinate Legislation Committee, having considered the 
above instrument sought further information on the following matters:-  
 

(a) The Committee noted that, at regulation 19(b) of the instrument, 
reference is made to the slaughter of animals under section 17 of the 
Animal Health Act 1981, which provides the authority for Ministers to make 
orders as to the declaration of infected places. The Committee notes that 
sections 31 to 34 of that Act contain provisions concerning slaughter and 
asks the Executive to explain why the reference is to section 17 and not to 
sections 31 to 34.   

 
The Scottish Executive responds as follows:-  
  
1. The Executive welcomes the opportunity to provide an explanation of the 
matter raised in the Committee’s letter. 
 
2. Regulation 19(b) of the instrument provides that a new paragraph 4 be 
substituted for the existing paragraph 4 of Schedule 7 to the TSE (Scotland) 
Regulations 2002. A number of the sub-paragraphs of paragraph 4 were 
incorporated in the substitute paragraph 4 without the need for amendment from a 
policy point of view. Unfortunately, the fact that one of these contained an error in the 
reference to the slaughter power in the Animal Health Act 1981 was overlooked. 
 
3. The original slaughter power was contained in section 17 of the Diseases of 
Animals Act 1950, which was replaced by section 32 of the Animal Health Act 1981. 
It appears that when the TSE (Scotland) Regulations 2002 were drafted the 
reference to the statute was updated but not the reference to the slaughter provision. 
 
4. The Executive is grateful to the Committee for drawing this matter to its 
attention. It will be rectified in the TSE consolidation Regulations which are to be 
introduced later this year. 
 
 

The Avian Influenza (H5N1 in Wild Birds) (Scotland) Amendment Order 
2006, (SSI 2006/237) 

 
On 9 May 2006, the Subordinate Legislation Committee, having considered the 
above instrument, asked the Executive to explain the following-  
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(a) The absence of a Transposition Note. 
 

(b) Why the equivalent English Order (SI 2006/1197) cites many more 
enabling powers than the Scottish Order, and whether the Executive is 
confident that all relevant enabling powers have been cited in the 
preamble to this Order. 

 
(c) In the amendment made by article 14 to Schedule 1 to the principal 
Order, reference is made in paragraph 1(f)(i) of Part 1 of that Schedule to 
regulation 9 but not to regulation 9A, of the 2000 Regulations. The 
Committee is of the view that the reference should also include a 
reference to regulation 9A and asked the Executive to explain this 
omission. 

 
(d) In article 3(a), the definition of “designated” refers to articles 5A and 
17. The Committee considers that the reference should be to articles 5A 
and 17A, as article 17 is omitted by the Order. The Committee sought 
clarification from the Executive on this point. 

 
(e) Article 8(a) states “in paragraph (2)(a) “otherwise””. There would 
appear to be a missing verb in this amendment and the Committee 
therefore asked the Executive for clarification. 

 
(f) In article 11 (page 3), inserted article 17A(3)(b) makes reference to 
premises authorised under regulation 5 of SI 2005/2745, whereas the 
correct provision would appear to be regulation 4 of that instrument. 
Furthermore, inserted article 17A(3)(d) refers to premises licensed under 
article 4 of SI 1998/463 but this provision does not appear to refer to the 
licensing of premises. The Committee therefore asked the Executive to 
confirm the appropriate provisions. 

  
The Scottish Executive responds as follows:-  
  
5. The Executive welcomes the opportunity to provide clarification in relation to 
the matters raised in the Committee’s letter. 
 
6. This instrument amends the Avian Influenza (H5N1 in Wild Birds) (Scotland) 
Order 2006 in order to clarify certain matters and correct certain errors in that 
instrument. As such, it was not considered that a transposition note would be helpful. 
 
7. The Executive confirms that the relevant enabling powers for this instrument 
have been cited. This instrument amends the Avian Influenza (H5N1 in Wild Birds) 
(Scotland) Order 2006 implementing Commission Decision 2006/115/EC as 
amended by Commission Decision 2006/277/EC. There is no equivalent English 
order as Commission Decision 2006/115/EC (as amended) has not yet been 
implemented in England. SI 2006/1197 implements in part Directive 2005/94/EC 
(“the Avian Influenza Directive”)  - which requires to be implemented by 1 July 2007. 
It has not yet been implemented in Scotland. 
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8. Regulation 9A of the 2000 Regulations relates to the approval of laboratories 
for testing for certain infections. The Executive are grateful to the Committee for 
drawing this omission to our attention. It is considered that this is unlikely to lead to 
any practical difficulties in the operation of the legislation. Nevertheless, an 
amendment will be brought forward to correct this omission at the next convenient 
opportunity. 
 
9. Thank you for drawing this typographical error to our attention. The reference 
should be to articles 5A and 17A of the principal Order – article 17 of the principal 
Order is omitted by article 12 of this instrument. We understand that this error can be 
corrected as part of the printing process. 
 
10. Regrettably, the word “omit” has been lost from the text during finalisation of 
the draft. This amendment was intended to improve the drafting of the principal 
Order, and its absence does not affect the interpretation of the provision in question. 
Therefore, no action is considered necessary in this regard. 
 
11. The Executive has reviewed inserted article 17A(3) and confirms that the 
references to premises authorised under regulation 5 of SI 2005/2745 and to 
premises licensed under article 4 of SI 1998/463 are correct. Regulation 5 of SI 
2005/2745 prohibits the manufacture of veterinary medicines except under licence, 
and a licence granted under that provision would specify the person by whom and 
the premises at which that activity may be undertaken.  Article 4 of SI 1998/463 
prohibits possession of specified animal pathogens except under licence, and a 
licence granted under that provision would specify the person by whom and the 
premises at which that activity may be undertaken. 
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	This memorandum has been prepared by the Scottish Executive in accordance with Rule 9.4A of the Parliament’s Standing Orders, in relation to the Police, Public Order and Criminal Justice (Scotland) Bill.  It describes the purpose of each of the subordinate legislation provisions in the Bill and outlines the reasons for seeking the proposed powers. This memorandum should be read in conjunction with the Explanatory Notes and Policy Memorandum for the Bill. 
	The Bill progresses a range of policies designed to improve police effectiveness and enhance community safety, including some specific commitments from A Partnership for a Better Scotland.  Most of the topics were the subject of the consultation paper, Supporting Police, Protecting Communities: Proposals for legislation with additional consultation in Complaints Against the Police in Scotland: A Consultation Paper and Fireworks Regulations 2004: Consultation on proposals to tackle the anti-social use of fireworks through the regulation of use and supply. 
	The Bill is divided into 4 Parts and in summary provides for: 
	The Bill contains a number of delegated powers provisions which are explained in more detail below. In deciding whether these provisions should be specified on the face of the Bill or left to subordinate legislation, the Scottish Executive has carefully considered the importance of the each matter against the need to: 
	In addition to the powers outlined below the Bill also contains a number of direction making powers.  It is considered that these are of an executive rather than legislative nature and as such they are not detailed in this memorandum. 
	Section 93 contains the general subordinate legislation provisions and provides that all powers to make orders or regulations are exercisable by statutory instrument. Subsection (2) allows different provisions to be made for different purposes and permits the powers to be used to make supplementary, incidental, consequential, transitory, transitional or saving provisions. Subsection (3) provides that all of these powers are subject to negative resolution procedure, except for orders made under sections 19(1) and 22(1) and paragraph 6(8) of  schedule 2 and, in certain circumstances, sections 86(1) and 92(1), which are subject to the affirmative procedure, and the commencement provisions where no procedure is required. 
	Section 18 of the Bill sets out the powers of the Agency and enables it to act in support of Scottish or other UK police forces or the law enforcement agencies as listed in section 17 if requested to do so by a chief constable or any of the bodies specified.  Provision is also made to allow the Agency to co-operate with other bodies, including overseas agencies and to provide assistance in response to requests made by a government or other body outwith the UK.  Section 2 of the Bill sets out the functions of the Agency one of which is the prevention and detection of serious organised crime, however, section 18(2) provides the Agency with powers to carry out activities relating to less serious crime if it is carried out for the purposes of their other functions. 
	Section 19(1) confers a power on the Scottish Ministers allowing them to modify by order section 18 to add, remove or amend the powers of the Agency. Before exercising such a power the Scottish Ministers are required to consult the Authority, the Director of the Agency and persons whom the Scottish Ministers consider represent the interests of chief constables of police forces and police bodies (section 19(2)). 
	This power is considered necessary and appropriate to enable Scottish Ministers to ensure that the Agency has the necessary ability to respond to new and emerging circumstances. Organised criminals use sophisticated and ever changing tactics, including spontaneous activity to pursue their agendas.  The power therefore provides the necessary flexibility to deal with changing circumstances without requiring further primary legislation. The power is subject to affirmative resolution procedure which is considered to provide the appropriate degree of parliamentary scrutiny where primary legislation is being amended and will allow the opportunity for parliamentary debate in respect of any such modification of the Agency’s powers.  
	Section 12 provides that the Agency will consist of a Director, Deputy Director, police members and support staff members.  Police members are appointed in accordance with paragraph 6 of schedule 2, and will fall into 2 broad categories; those who are seconded from Scottish police forces and those who are recruited directly by the Agency.  Both categories of police members will be subject to terms and conditions as determined by the Authority and will not be subject to any regulations made under section 26 of the Police (Scotland) Act 1967 which provide for a number of matters including qualification for appointment, promotion, rank, conduct and efficiency, pay, leave and allowances.  
	Section 21(1) gives Scottish Ministers power to make regulations as to the government and administration of the Agency and conditions of service with the Agency.  Subsection (2) lists a number of matters which the regulations may make provision for.  These provisions are similar to those in section 26 of the 1967 Act. Subsection (3) provides that any regulations may authorise Scottish Ministers, the Authority or the Director of the Agency to make provision about specified matters and subsection (4) permits the regulations to confer discretionary powers on these persons and also permits delegation of functions conferred on persons by the regulations.   
	Subsection (5) provides that any regulations made must provide that a police member is allowed at least 52 days per year when not on duty and subsection (7) prohibits appointments for a fixed term except where someone is above the rank of superintendent. Subsection (6) allows any regulations in respect of pay and allowances to be made with retrospective effect to cover circumstances where pay awards require to be backdated.  These provisions are all similar to those contained in section 26 of the 1967 Act.   
	Due to the detailed technical and administrative nature of the material that will be included in these regulations and the need to have flexibility to amend at regular intervals, it is not thought appropriate to incorporate these matters in the Bill. The regulations will be subject to negative resolution procedure which follows the procedure for regulations made under section 26 of the 1967 Act. This procedure is thought to provide the appropriate degree of parliamentary scrutiny as the regulations will be uncontroversial in nature and will relate to administrative and technical details. 
	Section 3 places a duty on the new Authority to provide police support services.  These police support services are listed in subsection (2) of that section and cover the services currently provided by the Scottish Police College, the Scottish Criminal Records Office, the Scottish Police Information Strategy and the planned new national forensic science service. It is possible that in the future it will be desirable for the Authority to provide additional support services on a national basis where this would further improve police efficiency or indeed that one of the current services will no longer be considered necessary. 
	This issue was discussed in the consultation paper Supporting Police, Protecting Communities: Proposals for legislation, which pointed out that the ability to respond to changing demands and to facilitate the transfer of suitable existing services as appropriate is an important consideration with respect to improving support services in Scotland and freeing resources for front line policing.  Accordingly the consultation paper proposed, at para 2.35, that the legislation should include an enabling provision to allow additional functions to be added or indeed removed from the new body.  Of the 27 respondents who commented on this proposal, 25 agreed that this flexibility should indeed be built into the legislation. 
	Accordingly section 22(1) provides an order making power for Scottish Ministers to modify section 3(2) of the Bill, which defines the police support services which the Authority is under a duty to provide. By including this power it will allow the Authority to develop and keep abreast of changes in modern police services without requiring further primary legislation. We recognise of course that this is a significant and important power which should only be exercised after careful consultation with interested parties and proper parliamentary scrutiny.  Section 22(2) accordingly provides that before making an order under this section the Scottish Ministers must consult the Authority, persons whom they consider represent the interests of unitary police authorities and joint police boards, and such other persons as they consider appropriate.  The order is subject to affirmative resolution procedure to allow for parliamentary debate to take place as is appropriate when a power of this nature is being exercised. 
	This section enables the Scottish Ministers by regulations to require police forces or such of them as are specified in the regulations, to use such police support services as are specified in the regulations. This power can only be exercised if the Scottish Ministers consider that it would be in the interests of the efficiency or effectiveness of the police to do so (subsection (2)) and in considering whether to exercise this power the Scottish Ministers  must have regard to the role of the police within the criminal justice system. 
	This provision is similar to that contained section 36(2) of the Police (Scotland) Act 1967 in respect of the Scottish Ministers’ powers to direct all police forces to use specified facilities or services. In practice no regulations have been made under the power in section 36(2) of the 1967 Act, however it is considered that where police support services are provided on a national basis, it is appropriate that Ministers should have the power, subject to consultation with interested parties, to require some or all police forces in Scotland to use the police support services in question.  In practice, and on the basis of experience of the similar power in the 1967 Act, it is not expected that the power would need to be used other than as a last resort, since the development of additional police support services on a national basis would be the subject of a thorough consultation process with police forces and other interested parties before they were rolled out. 
	The power to make such regulations is subject to negative resolution procedure.  This mirrors the procedure in the 1967 Act and is thought to provide the appropriate degree of parliamentary scrutiny for this provision given that extensive consultation that will have taken place prior to the power being exercised. 
	Section 32(2)(a) requires the Police Complaints Commissioner for Scotland (the Commissioner), to keep the complainer informed of the conclusions the Commissioner has reached and any actions the Commissioner proposes to take after reviewing a complaint which has been referred to the Commissioner.  Section 32(3) gives Ministers the power to prescribe exceptions from the duty to notify complainers of the outcome and actions to be taken, as a result of a complaint handling review.   
	The regulations under this section can only prescribe exceptions from providing information to a complainer about the conclusions or proposed action which the Commissioner has reached after reviewing a complaint if this information may be used in criminal proceedings, for detecting or preventing crime, or if its disclosure would be detrimental to national security. The regulations will also enable Ministers to prescribe exemptions from the duty to provide the complainer with information if they consider to do so is justified on proportionality grounds or is in the public interest.   
	Given the administrative and detailed nature of these provisions it is thought to be more appropriate to specify the detail of the exceptions in regulations rather than on the face of the Bill.  This power will also provide the flexibility for Ministers to change the nature of any exceptions, or add further exceptions from the duty imposed on the Commissioner in section 32(2), if this becomes necessary in the future.   
	We consider that the negative resolution procedure provides the appropriate level of parliamentary scrutiny for any regulations made under this section in light of the limited nature of the enabling power and the administrative nature of the provision.  
	Section 33 enables the Commissioner to discontinue a complaint handling review in certain circumstances.  If these circumstances arise, the Commissioner will be under a duty to discontinue the review of that complaint. There are three separate regulation making powers in this section. 
	Section 33(2) gives Ministers the power to make regulations which specify descriptions of complaints which require the Commissioner to discontinue a complaint handling review. There will be circumstances when it will not be appropriate for a review of a complaint to continue.  A complainer could make complaints of a vexatious nature or allegations of a criminal nature may come to light which the Commissioner does not have jurisdiction to deal with.  It is important that the Commissioner knows exactly when to discontinue a review of a complaint.   
	Sections 33(4)(b) and (c) allow Ministers to set out in regulations the types of directions which the Commissioner can give to an appropriate authority if a complaint handling review has to be discontinued, or to specify what steps the Commissioner can take following the discontinuation of this process.  
	It is considered to be more appropriate to specify the detail of the circumstances when Commissioner must discontinue a review of complaint, the steps which the Commissioner can take and the directions which the Commissioner can give to appropriate authorities if this situation arises, in regulations rather than putting this detail in the Bill.  A regulation making power provides more flexibility to specify additional circumstances in which the review of a complaint should be discontinued.  This power will also enable Ministers to change the nature of the directions that will be available to the Commissioner or to amend the steps which the Commissioner can take if required to discontinue the review of a complaint.   
	Regulations made under this section will be subject to negative resolution procedure. Since the parameters for these regulations are set out in the section 33 and the regulations will be administrative in nature it is appropriate that the provisions should be subject to the negative resolution procedure.  
	If the Commissioner has directed an appropriate authority to reconsider a complaint, section 36(2) places a duty on that authority to keep the complainer informed of any findings which have been reached, what action is proposed and the outcome of this action after reconsidering a complaint.  If the Commissioner supervises the reconsideration of any complaint, the Commissioner will be under a duty to provide this information to the complainer.  Section 36(3) applies section 32(3) to the duties imposed on the Commissioner and an appropriate authority by section 36.  By virtue of section 32(3), the Ministers are given the power to prescribe exceptions from the duty to notify complainers of the findings, outcome and actions to be taken, after a complaint has been reconsidered. 
	Regulations under this section can only prescribe exceptions from providing information to complainer about the conclusions or proposed action which are to be taken at the end of the reconsideration of a complaint, if such information may be used in criminal proceedings, for detecting or preventing crime, or if its disclosure would be detrimental to national security. The regulations will also enable Ministers to prescribe exemptions from the duty to provide the complainer with information if they consider to do so is justified on proportionality grounds or is in the public interest. 
	It considered to be more appropriate to specify the detail of the exceptions from the duty imposed on the Commissioner and appropriate authorities by section 36(2) in regulations rather than in the Bill.  This power will also provide the flexibility for Ministers to change the nature of any exceptions, or add further exceptions from the duty imposed on the Commissioner and appropriate authorities in section 36(2), if this becomes necessary in the future.   
	We consider that the negative resolution procedure provides the appropriate level of parliamentary scrutiny for any regulations made under this section in light of the limited nature of the enabling power and the administrative nature of the provision. 
	Section 37 enables the Commissioner to discontinue the reconsideration of a complaint if certain circumstances arise.  If these circumstances do arise, the Commissioner will be under a duty to discontinue the review of that complaint.  There are three separate regulation making powers in this section similar to those in section 33. 
	Section 37(1) gives Ministers the power to make regulations which specify descriptions of complaints which require the Commissioner to discontinue the reconsideration of a complaint, if that complaint falls within such a description.  There will be circumstances when it will not be appropriate for a reconsideration process to continue.  A complainer could make complaints of a vexatious nature or allegations of a criminal nature may come to light which the Commissioner does not have jurisdiction to investigate.  It is important that the Commissioner knows exactly when to discontinue a review of a complaint.   
	Sections 37(3)(c) and (d) allow Ministers to set out in regulations the types of directions which the Commissioner can give to an appropriate authority if the reconsideration of a complaint has to be discontinued, or to specify what steps the Commissioner can take following the discontinuation of this process.  
	It is more appropriate to specify the detail of the circumstances when the Commissioner must discontinue the reconsideration of a complaint, the steps which the Commissioner can take and the directions which can be given to appropriate authorities if this situation arises, in regulations rather than in the Bill in view of the detailed nature of the provisions which will be required.  A regulation making power also provides more flexibility to specify additional circumstances in which the review of a complaint should be discontinued.  This power will also enable Ministers to change the nature of the directions that will be available to the Commissioner or to amend the steps which the Commissioner can take if required to discontinue the review of a complaint.   
	Regulations made under this section will be subject to negative resolution procedure. Since the parameters for these regulations are clearly set out in the section 37(3) it seems appropriate that the detailed provisions should be subject to the negative resolution procedure.  
	Section 41(1) gives Ministers the power to make regulations setting out the circumstances in which documents or information specified or described in those regulations should be provided to the Commissioner by appropriate authorities. 
	In order to carry out his functions the Commissioner will, from time to time, need to have access to information held by an appropriate authority.  This is likely to include material such as files and papers relating to complaints referred to the Commissioner or internal guidance on complaints handling.   Police forces also handle a large amount of potentially sensitive information in relation to criminal investigations.  It will therefore be important to have clarity over the types of information that must be provided to the Commissioner and to set out the procedures for providing how information is to be given to the Commissioner so that a consistent approach is adopted.  
	Specifying the type of information that the Commissioner will require and how this information should be provided in regulations is more flexible than containing this detail in primary legislation.  Using subordinate legislation will enable changes to be made to the type of information that should be given to the Commissioner if this becomes necessary.  If it becomes apparent that it is necessary to change the manner in which an appropriate authority should provide information, or certain types of information, to the Commissioner, it will be easier to make such procedural changes in regulations.    
	We have provided for negative resolution procedure to apply since the regulations will deal with detailed points of procedure and in the circumstances we consider this will provide the appropriate level of parliamentary scrutiny.  It is not envisaged that the type of information that should be given to the Commissioner, or how this information should be given, will be controversial. 
	This section provides the Scottish Ministers with an order making power to amend subsection (1) of section 38A of the Police (Scotland) Act 1967.  Section 38A provides that any service that a constable is engaged on outside the constable’s force which is listed in subsection (1) is  “relevant service” for the purposes of section 38A.  The significance of this sort of service being regarded as relevant service is that the constable’s pay and pension rights are preserved at the end of the relevant service.  The constable is also entitled to be promoted in the constable’s police force as if serving in that force. 
	Section 46 of the Bill inserts a new section 38B into the 1967 Act which allows Scottish Ministers to add, remove or amend the list of types of outside service which will be regarded as relevant service.  This will allow Ministers to take account of service in any organisation or body which may be created in the future and in respect of which it is considered appropriate for constables to be covered by the “relevant service” rights.  Over the last few years a number of such bodies have been created which have resulted in amendments to section 38A, for example, service in relation to the Proceeds of Crime (Scotland) Act 2002, service with the National Criminal Intelligence Service, service as a member of staff of the Serious Organised Crime Agency and service with the Independent Police Complaints Commission.  It will also allow for descriptions of service to be removed or amended where they are no longer relevant or where a name change of an organisation has taken place. 
	The power includes a consequential power to amend section 38A.  For example, when a new type of relevant service is added, it will be necessary to consider in each case the  application of subsections (3), (4), (5) and (6) of section 38A to the new type of service and amend these subsections accordingly.  
	It is considered that negative resolution procedure is appropriate given the limited nature of the power and that it relates to technical matters concerning the status and pay and pension rights of constables on secondment from their home force. 
	Under section 49 of the Bill, a football banning order has the effect of prohibiting a person from attending regulated football matches in the United Kingdom and requires them to report at a police station and surrender their passport in connection with regulated matches outside the United Kingdom.  Section 51(2) and (3) defines what is meant by a regulated football match.  This covers domestic matches within Scotland, England and Wales involving specified clubs and international matches involving those clubs and the national teams. 
	Section 51(2)(b) provides the Scottish Ministers with an order making power to prescribe individual matches as regulated matches for the purposes of the football banning order legislation. 
	This will enable Ministers to, where necessary, ensure that specific matches are covered by the football banning order legislation.  For example, any UEFA Cup Final, Champions Cup Final or similar match to be held in Scotland may not include any Scottish or UK team but there is still a chance that people subject to Scottish football banning orders may attempt to attend the match.  In such cases it could be justifiable to extend the banning orders to automatically cover such matches as well and this power will provide the necessary flexibility to do so.  It is considered that negative resolution procedure is appropriate as decisions to extend the coverage of football banning orders to certain specific games will be uncontroversial. 
	As noted above, under section 49 of the Bill, a football banning order has the effect of prohibiting a person from attending regulated football matches in the United Kingdom and requires them to report at a police station and surrender their passport in connection with regulated matches outside the United Kingdom.  Section 51(2) and (3) defines what is meant by a regulated football match.  This covers domestic matches within Scotland, England and Wales involving specified clubs and international matches involving those clubs and the national teams.  
	Section 51(4) provides the Scottish Ministers with an order making power to amend the definition of regulated football match by either adding to the descriptions of football match, amending an existing description or removing an existing description.   
	This will enable the Scottish Ministers to amend where necessary the list of matches which are regulated for the purposes of the football banning order legislation, without requiring new primary legislation.  Once banning orders are established it may become apparent that the list of regulated matches should be changed.  For example, it may be found that non-regulated matches involving clubs in certain competitions are related to significant amounts of disorder.  In these cases it could be justifiable to extend the banning orders to automatically cover these matches as well.  Alternatively, it may be found that matches involving clubs in certain competitions that are regulated and subject to banning orders are not actually related to any significant amount of disorder.  In these cases, it could be justifiable to remove these matches from the list of regulated matches. Further, the description of regulated football matches might also require to be changed to reflect any reforms that may be made to the various football leagues and associations. It is considered that negative resolution procedure is appropriate as decisions to extend the automatic coverage of football banning orders to other games or remove it from some games already covered will be uncontroversial.  The equivalent power in the legislation in England and Wales is also subject to negative resolution procedure (section 14(2) and 22A(4) of the Football Spectators Act 1989).  
	Section 55(1) provides that where a football banning order is made the court must ensure that the person against whom the order is made, the enforcing authority and the police station at which the person is to report initially all receive a copy of the order.  In addition, where the person is detained in custody, the person in whose custody the person is detained must also receive a copy of the order.  Section 55(1)(b) provides Ministers with power to prescribe by order other people that the copy football banning order should be sent to.  Whilst it is considered that section 55 covers all those who have an interest in knowing that an FBO has been imposed the power to add to the list will provide flexibility for the future should it become apparent that there are other people who have an interest in knowing that an FBO has been made. As this relates to matters of procedural detail rather than substantive issues, it is considered that negative resolution procedure is appropriate  
	This section provides Ministers with an order making power to designate an external tournament for the purposes of section 58(1).  Section 58(1) provides that a notice under section 57(4) may not require a person to report or surrender their passport except in the control period for a regulated football match outside the United Kingdom or a designated external tournament that includes a regulated football matches.  The “control period” is defined for the purposes of regulated football matches outside the United Kingdom as meaning the period five days before the match and ending when the match is finished.  This will be the standard control period that would apply to most matches outside the United Kingdom.  However in the event of a significant international tournament involving regulated football matches it is considered more appropriate for the control period to last for the whole of the time that the tournament takes place.  This will ensure that persons subject to banning orders can be prevented from attending the whole tournament rather than just the games in that tournament which involve the national team. 
	It is envisaged that the power will be used in circumstances where the external tournament is of sufficient importance to justify this (e.g. the World cup and the European Championships) and there is a need to prevent known troublemakers from attending the whole tournament even if the team they support is not playing until later on in the tournament or is knocked out early.   The equivalent power for England and Wales in section 14(6) of the 1989 Act is subject to negative resolution procedure and has, to date, been used to prescribe the European Championships and the World Cup.  Given the purpose of the power and its limited nature (the external tournament must be one involving regulated football matches) it is considered that negative resolution procedure is appropriate  
	Under section 65, the enforcing authority is the chief constable for Strathclyde.  The enforcing authority is responsible for determining the requirements that are necessary to give effect to a football banning order and for deciding whether a person requires to surrender their passport in connection with a match outside the United Kingdom (see section 57).  The enforcing authority is also responsible for deciding whether it is appropriate to exempt a person from the requirement to surrender their passport (section 60).  The enforcing authority will be a civilian unit within Strathclyde Police to ensure that it has strong links to the police forces who will be concerned with the day to day operation of banning orders.  The Bill therefore provides for the Chief Constable for Strathclyde to be the enforcing authority.  
	Section 65(2) provides Ministers with an order making power to modify the definition of the enforcing authority so as to appoint a different body or person as the enforcing authority for the purposes of football banning orders.  It is considered appropriate to be able to do this, without the need to resort to primary legislation to allow for flexibility in the future should it become clear in the light of experience that it is appropriate for the functions to be carried out by a different person.  It is considered that negative resolution procedure is appropriate on the basis that this power is essentially concerned with changes to the administration of the scheme rather than a fundamental change to the way in which the scheme operates. 
	Section 66(5) of the Bill amends section 62 of the Civic Government (Scotland) Act 1982 (“the 1982 Act”) so that all organisations are required to give notice to local authorities and the police of their intention to hold a procession.  Section 66(8) of the Bill inserts new section 62(11B)(b) into the 1982 Act which provides Ministers with an order making power to exempt processions of a certain description from the notification requirements set out in section 62 of the 1982 Act.   
	This order making power is necessary as there may be future processions which are held on a regular basis which are of a small size or nature that the Ministers consider that it is not necessary for the organisers to notify the local authority and the police of this event.  It is considered appropriate to provide the Ministers with this order making power as it gives them flexibility to quickly revoke an order which makes a particular procession exempt from the notification requirements, if the Ministers consider that notice of this type of procession should be given to the local authority and the police. Negative resolution procedure is appropriate on the basis that any processions which will be made exempt from the notification requirements will be of an uncontroversial nature. 
	Section 74(7) inserts a new section 13(8) into the Criminal Procedure (Scotland) Act 1995 which will give Ministers the power to approve by order devices which can be used to take fingerprints in order to verify the identity of someone suspected of having committed an offence. 
	Section 74(2) gives the police the power to take the fingerprints of someone they suspect of having committed an offence in order to verify that person’s identity.  It is important that devices used for this purpose are reliable and technically sound.  Requiring that such devices must be approved by Scottish Ministers before they can be used ensures that this will be the case.  It is appropriate that such a device can be approved by order because as technology evolves, it may be that different devices will become available for use by the police.  Giving the Ministers an order making power to approve such a device gives them the flexibility to approve a number of devices, or revoke a device which is will be taken out of operation, without the need to bring forward primary legislation. 
	This order making power is not subject to any parliamentary procedure as it is not considered necessary that approval for a fingerprinting device requires to be scrutinised by Parliament.  This is consistent with section 18(7B) of the Criminal Procedure (Scotland) Act 1995 which provides that the Ministers can approve a device by order for taking fingerprints and other images under section 18 of that Act.  Such an order is not subject to any parliamentary procedure.   
	Section 75 inserts new section 20A into the Criminal Procedure (Scotland) Act 1995 so that a person who has been arrested can be tested for a relevant class A drug. New section 20A(3)(c) provides that a person can only be tested for the presence of a relevant class A drug if the police station which that person is brought to after their arrest is located in an area which is prescribed by the Scottish Ministers.  This order making power is subject to negative resolution procedure. 
	It is considered appropriate to give the Scottish Ministers the power to prescribe the areas in which drug testing can take place, rather than specify these areas in the Bill, as this will enable the provisions to be piloted in a number of police areas.  In addition, a number of measures will need to be put in place in each police area before the drug testing provisions can become operational in that area.  Giving the Scottish Ministers the power to prescribe these areas will also allow a phased approach to be applied to implementation of the provisions. 
	We consider that the negative resolution procedure is appropriate for any regulations made under this new section 20A(3)(c), given the limited nature of the enabling power.  Prescribing the area in which the provisions will become operational is not thought to be controversial. 
	As noted above, section 75 inserts new sections 20A and 20B into the Criminal Procedure (Scotland) Act 1995.  New section 20A(3)(d) of that Act provides that a person can be tested for a relevant class A drug if they are arrested under suspicion of committing a relevant offence, or if a senior police officer has grounds for suspecting that the misuse of a relevant class A drug caused or contributed to the offence which that person was arrested under suspicion of committing.  Section 20A(8) identifies the list of relevant offences. This provision also sets out that the relevant class A drugs which the police can test for are cocaine and diamorphine.   
	New section 20B(9) confers an order making power on Scottish Ministers to modify section 20A(8).  Section 20B(9)(a) enables Ministers to make an order which adds to or removes an offence to or from the list of relevant offences in new section 20A(8). Section 20B(9)(b) allows Ministers to make an order which adds to or removes any substance, preparation or product to the list of Class A drugs described in section 20A(8) (but only substances, preparations or products which are defined as a Class A drug in the Misuse of Drugs Act 1971).  
	The offences which have been designated as relevant offences in new section 20A(8) are those which research shows are most closely linked with the misuse of cocaine and diamorphine. This research into which crimes are associated with the misuse of these class A drugs will continue and will be regularly evaluated when the sections 75 to 82 of the Bill come into operation.  If evidence suggests that additional crimes are linked to the misuse of cocaine or diamorphine, or that any of the existing relevant offences in section 20A(8) no longer show a link with such drug misuse, it will be necessary to amend the definition of a relevant offence in section 20A(8).  
	It may also be necessary to amend the list of relevant class A drugs if research shows that the misuse of other class A drugs is closely linked with certain acquisitive offences.  It is also possible that the types or classifications of class A drugs may change and it may become apparent that there are additional index offences for which we would want to test for drugs.  Providing the Scottish Ministers with an order making power to amend section 20A(8) will give them the flexibility to make any future changes expediently rather than having to rely on bringing forward primary legislation.  This flexibility and ability to make changes expediently is important in trying to ensure that those who misuse class A drugs attend an assessment into their drug misuse in order to reduce the crime rate in Scotland.   
	It is considered that evidence to support any changes to the list of relevant offences or class A drugs in section 20A(8) should be open to full parliamentary scrutiny and as such it is considered that the order-making power should be subject to affirmative resolution procedure.    
	We consider that this power is superfluous given the inclusion of a similar power in new section 20A (3)(a) of the 1995 Act ( inserted by section 75).  Accordingly we will seek to remove this provision by amendment at Stage 2. 
	Section 76(2) provides any person who tests positive for a relevant class A drug will be required to attend a mandatory assessment into their drug misuse.  Section 76(3) specifies that a drug assessment is an appointment with a suitably qualified person, known as a drugs assessor. Section 82 defines a “suitably qualified person” as a person who has such qualifications or experience as are prescribed by regulations made by the Scottish Ministers. 
	It is more flexible to prescribe the detail of the experience and qualifications for being a drugs assessor rather that putting this information in primary legislation. A list of qualifications or experience will also need to be regularly amended to take account of new qualifications or courses which are made available to people working in drug misuse field.  It will be easier to detail any new qualifications in regulations rather that having to bring forward primary legislation.  It is considered that negative resolution procedure provides the appropriate level of scrutiny on the basis that the content of the regulations is unlikely to be controversial. 
	This section gives the Scottish Ministers power by order to make provision for the procedure in relation to sentence review and appeal against a decision in a sentence review under section 84 of the Bill. 
	By virtue of subsection (2)(a) the order may apply with modifications the provisions on appeal from solemn proceedings in Part VIII of the Criminal Procedure (Scotland) Act 1995 and,  by virtue of subsection (2)(b), the order may also modify that Part of the 1995 Act.  If the order modifies the 1995 Act it will be subject to affirmative procedure, otherwise it is subject to negative resolution procedure. 
	This power allows the Scottish Ministers to provide for a tailor-made procedure for the new sentence review proceedings under section 84.  It allows the Scottish Ministers to apply the provisions in relation to appeal against sentence under the 1995 Act, but to modify those provisions to take account of the differences between sentence review and appeal against sentence in order to provide for an effective sentence review procedure.  Additionally, the power allows Ministers to amend the 1995 Act where appropriate to take account of sentence review and the possibility of appeal against sentence review. 
	It is considered that the provision to be contained in such an order will be of administrative and procedural detail which is more appropriate for subordinate legislation.  However, where it may be necessary to amend the 1995 Act to take account of these procedures, we consider that affirmative procedure provides the appropriate level of parliamentary scrutiny. 
	This section provides that the Scottish Ministers may by order make such supplemental, incidental, consequential, transitory, transitional or saving provisions that they consider necessary for the purposes of, or in connection with, the Bill.  Subsection (2) provides that such an order may modify any enactment. 
	This provision is considered to be necessary to allow flexibility if further changes are found to be necessary as a result of the provisions in the Bill.  Whilst some modifications have been identified in preparation for the Bill it may be that there are others which will be required.  Part 1 of the Bill, for example, makes some changes to the Police (Scotland) Act 1967 and it is possible that not all of the consequences have been identified. The power whilst potentially wide is limited to the extent that it can only be used if the Scottish Ministers consider it necessary or expedient for the purposes of, or in consequence of the provisions of the Bill. 
	Where any such order amends primary legislation it will be subject to affirmative procedure and otherwise it will be subject to negative resolution procedure.  It is submitted that this provides the appropriate level of parliamentary scrutiny for the powers conferred. 
	This section provides that with the exception of sections 89, 90, 92, 93, 94 or 95 the provisions of the Bill will come into force by order made by the Scottish Ministers.  As is the usual practice any such commencement orders will not be subject to parliamentary procedure. 
	Schedule 1 paragraph 3 provides for the Scottish Ministers to appoint members of the Authority. Paragraph 3(4) provides that the Authority is to consist of not more than 10 members, including a convener and at least two members (not including the convener) from each of three separate categories as defined in sub-paragraph (3).  These are police force members, police authority members and lay members.  In practice, this means that the board must comprise a convener and between six and nine other members. 
	These arrangements seem sensible, practical and appropriate, and have a certain amount of flexibility built into them however it is considered appropriate that there should be power to amend the total number of board members if this proves necessary in the light of experience without requiring further primary legislation.  Paragraph 3(8) accordingly provides power for Scottish Ministers to amend by order the maximum number of board members specified in subsection (4). Subsection (9) provides that before making such an order the Scottish Ministers must consult the Authority, persons whom they consider represent the interests of unitary police authorities and joint boards, and persons whom they consider represent the interests of chief constable in Scotland.   
	The order is subject to negative resolution procedure which is considered appropriate as it is administrative in nature relating to the efficient functioning of the Authority. Further it will have been preceded by an extensive process of consultation with key stakeholders who will be best placed to consider if an adjustment to numbers is required and as a result any changes are likely to be uncontroversial. 
	Section 12 provides that the Agency must have a Director appointed in accordance with paragraph 1 of schedule 2. Paragraph 1 provides that the first Director of the Agency will be the existing Director of the SDEA when the provisions come into force.  It is envisaged that subsequent Directors will be appointed in a similar way to the rules governing the appointments of chief constables and other senior officers under sections 4 and 5 of the Police (Scotland) Act 1967.  Paragraph 1(4)(b) of schedule 2 gives Scottish Ministers the necessary power to determine any requirements that must be satisfied in respect of this appointment. 
	These powers have been included in subordinate legislation as it would not be appropriate to put such detailed provision on the face of the Bill.  Further as the requirements for these posts may change over time the power will provide the necessary flexibility to deal with changing circumstances. The power is subject to negative resolution procedure which we consider to be an appropriate level of scrutiny for administrative matters relating to qualifications for appointment such as this. 
	The current Director of the SDEA holds the rank of Deputy Chief Constable (DCC), and anyone eligible to apply for a DCC post is eligible to apply for the post of Director of the SDEA.  Paragraph 1(6) of schedule 2 provides that the Director of the new Agency will also hold the rank of DCC in a police force in Scotland. 
	The power at paragraph 1(7) enables Scottish Ministers to substitute another rank for the rank of DCC. For example the work of the Agency may be subject to expansion and the rank of DCC may no longer be considered an appropriate rank for the post of Director. Equally changes in police rank structure may require an amendment to the Director rank to reflect these changes. It is therefore considered that this power is necessary to ensure flexibility in the future and avoid the need for primary legislation should it be required to change the rank of the post of Director. 
	It is considered that negative resolution procedure is appropriate on the basis that this will be an uncontroversial administrative change which is limited in nature. 
	Section 12 provides that the Agency must have Deputy Director appointed under paragraph 2 of schedule 2. As with Directors (other than the first) it is envisaged that the post of Deputy Director will be appointed in a similar way to the rules governing the appointments of Chief Constables and other senior officers under sections 4 and 5 of the Police (Scotland) Act 1967.  Paragraph 2(2)(b) of schedule 2 gives Scottish Ministers the necessary power to determine any requirements that must be satisfied in respect of this appointment in a similar manner to the power they have in respect of the Director. 
	It is appropriate to have these powers in subordinate legislation as it would not be appropriate to put such detailed provision on the face of the Bill.  Further as the requirements for these posts may change over time the power will provide the necessary flexibility to deal with changing circumstances. The power is subject to negative resolution procedure which we consider to be an appropriate level of scrutiny for administrative matters relating to qualifications for appointment such as this. 
	Paragraph 2(5) of schedule 2 provides that the Deputy Director of the Agency will hold the rank of ACC in a police force in Scotland and anyone eligible to apply for an ACC post will be eligible to apply for the post of Deputy Director. 
	The power at paragraph 2(6) enables Scottish Ministers to amend the rank of ACC for another rank in a similar manner to the power to amend the rank of the Director.  As with the provisions in relation to the Director it is considered that this power is necessary to provide flexibility to adapt to changes in the future and that negative resolution procedure is appropriate for this limited power. 
	As explained above police members of the Agency will either be seconded from other police forces or directly recruited.  Those police members who are directly recruited will be engaged on a period of relevant service under section 38A(1) of the Police (Scotland) Act 1967 and section 38(3AA) of the 1967 Act (as inserted by schedule 5 of the Bill) provides that they will continue to be constables and be treated for relevant enactments as constables of their own police force.  The relevant enactments are sections 17(1), (4),(5) and (7A) and 43 of the 1967 Act which relate to certain duties of constables and the offence of impersonating a constable.  This mirrors the position for officers currently on central service with the existing common police services as provided for in section 38 of the 1967 Act. 
	Whilst those police members who are directly recruited will have all the powers and privileges of a police constable and will be subject to regulations made under section 21 they are not deemed to be on relevant service nor are they  constables of a police force for certain purposes like those who are seconded.  As the 1967 Act stands many of the provisions apply to constables of a police force and accordingly they do not apply to those who are directly recruited. Similarly it is not possible to provide that for certain purposes they will be treated as constables of their own force, simply because they do not have a force to belong to. 
	The power for the Agency to recruit directly is new as currently the SDEA can only recruit police officers on secondment from Scottish police forces.  Whilst schedule 5 lists a number of amendments to the 1967 Act as a result of the new provisions in respect of those seconded to the Agency it may be necessary in the future to apply with modifications some of the provisions of the 1967 Act to those who are directly recruited.  The modifications required will not necessarily all become apparent until detailed administrative arrangements surrounding those who are directly recruited have been finalised and further may require to be amended in the light of experience as the power to recruit directly is new.  Accordingly, paragraph 6(8) of schedule 2 provides a power for Scottish Ministers to apply the provisions of the 1967 Act with modifications to those police members of the Agency who have been directly recruited this allowing the necessary modification to be made if required. The power is subject to affirmative procedure which we consider appropriate in these circumstances where primary legislation is being amended. 
	As explained above the new Authority will be responsible for providing all of the services currently provided by the Scottish Police College, the Scottish Criminal Records Office, the Scottish Police Information Strategy and the 4 forensic science laboratories.  It will also be responsible for establishing and maintaining the Scottish Crime and Drug Enforcement Agency (the Agency) which will replace the SDEA.  To ensure a seamless transition from the existing services to the new Authority, the intention is that all of the staff currently employed by these services will transfer to the new Authority and be employed by the Authority when it comes into being (currently planned for 1 April 2007). 
	Paragraph 2(1) of schedule 3 to the Bill  provides a power for the Scottish Ministers to make a staff transfer order to pave the way for all of the staff of the existing  services, including police officers serving with them on secondment or on central service, to transfer to the new Authority and, where appropriate, the Agency.  The transfer order may also make provision requiring a police authority or joint police board whose support staff or constables are to be transferred to the Authority to make an appropriate staff transfer scheme (paragraph 2(4)) and requiring the Scottish Ministers to make a transfer scheme in respect of constables moving from central to relevant service. 
	Paragraph 3 of schedule 3 provides that before making a staff transfer order the Scottish Ministers must consult the Authority and the Director of the Agency (if the order includes provision transferring police officers or support staff to the Agency).  If the order includes provision relating to support staff currently employed by police authorities or joint police boards, then the same requirement to consult the Authority and, if appropriate, the Director of the Agency is placed on the police authority or joint board in question. 
	Given the level of detail that will be involved it is thought appropriate that the provisions of the transfer order should be included in subordinate rather than primary legislation.  It is also thought appropriate that those bodies involved in the transfer should be responsible for the finer details and as such we have provided that the transfer order may make provision requiring transfer schemes.  Provisions in respect of the effect of the order on existing contracts of employment are contained on the face of the Bill to offer persons the appropriate level of protection. 
	The transfer order is subject to negative resolution procedure which is thought to be the appropriate level of parliamentary scrutiny for detailed administrative matters such as this which are subject to extensive consultation. 
	Thank you for your letter of 29 November, concerning the Subordinate Legislation Committee’s consideration of the Police, Public Order and Criminal Justice (Scotland) Bill.  I trust the following response will prove helpful in resolving the queries you have raised. 
	We note the Committee’s suggestion that this power should be subject to super-affirmative procedure, however we remain of the view that affirmative procedure is appropriate in the circumstances. The power has been included to allow the Scottish Police Services Authority to adapt and develop in order to keep pace with changes to modern policing without the need for further primary legislation. Whilst the power to amend the list of police support services provided for at section 3 of the Bill is a significant one we are of the view that it is neither exceptional nor contentious.  Under the Police (Scotland) Act 1967 the range of common services provided and maintained by the Scottish Ministers under section 36, to police forces across Scotland has been extended over time without any parliamentary scrutiny.  Additions to the range of services have been arrived at consensually and following consultation with the aim of helping forces improve efficiency and cost effectiveness across a wide range of activities. We are not aware of any difficulties or disagreement between stakeholders in this regard or of services being imposed without a consensus being reached. Section 22(2)of the Bill  imposes a duty on Scottish Ministers to consult with a range of persons or bodies and as such all those who have an interest in the police support services will have an opportunity to express their views prior to the power being exercised. In our view this extensive consultation requirement coupled with affirmative procedure provides a sufficient and appropriate level of parliamentary scrutiny. 
	We note the Committee has suggested that this power should be subject to affirmative procedure in the Parliament rather than the negative procedure which is provided for in the Bill.  Section 23(1) allows the Scottish Ministers to make regulations requiring police forces to use such police support services as are specified if they think that it would be in the interests of the efficiency or effectiveness of the police to do so.  A similar provision is contained in section 36(2) of the Police (Scotland) Act 1967 allowing the Scottish Ministers to require police forces to use services provided and maintained by them under section 36(1).  This power has never been used and under the 1967 Act the 8 police forces currently all use the range of common police services provided without being compelled to do so.  We do not anticipate any difficulties with forces’ willingness to continue to use the police support services provided for in the Bill or indeed any new police support services which may added following a process of consultation and parliamentary scrutiny and as such we expect that this power would only require to be used in exceptional circumstances.  In passing the Bill Parliament will have approved the establishment of the Authority and the support services that it will provide to police forces across Scotland.  Any additional support services which may be added by virtue of an order under section 22(1) will themselves have been subject to a process of consultation with interested parties and approval by affirmative resolution of the Parliament.   It therefore seems unusual that the Parliament would want to have further approval before any police force was required to use these services. We therefore consider that the use of the negative procedure along with the consultation requirements provide a sufficient degree of parliamentary scrutiny. 
	The Committee has asked for clarification as to when this power will be used.  Section 32(3) of the Bill provides that, in certain circumstances, the Commissioner will not have to provide information to complainers at the end of a complaint handling review about why a certain course of action has been decided upon.  We want to ensure that complainers are given as much information as possible but we consider that there will be certain rare circumstances when it will not be appropriate for the Commissioner to inform a complainer of why certain decisions were reached.  We want the Scottish Ministers to have the power to prescribe what these circumstances are as it is our view that this should not be left to the discretion of the Commissioner.  Giving the Scottish Ministers the power to restrict when information is given to complainers will also give the Parliament the opportunity to scrutinise these exceptions. 
	As we feel it is important that complainers are given as much information as possible about the progress of their complaint, the Bill provides that the Scottish Ministers should only prescribe exceptions to the information which the Commissioner can disclose if it is necessary to prevent the release of information which may be used in criminal proceedings; where non-disclosure is in the interests of national security or for the purposes of the prevention and detection of crime; or to prevent disclosure of information which is not considered to be in the public interest.      
	Examples of the kinds of information which might fall into these categories would be criminal intelligence or any material which if released might prejudice criminal proceedings; or information (such as names, addresses or personal details) on witnesses or anyone else whose safety or wellbeing might be jeopardised by any release.  By prescribing the exceptions in regulations it will provide flexibility to modify the circumstances in which the Commissioner should not be disclosing information to complainers, provided this is considered necessary for one of the reasons stated above.  We consider it more appropriate to address this in regulations than on the face of the Bill.  
	Section 33 – Power to make regulations in relation to the discontinuation of a complaint handling review 
	The purpose of a complaint handling review is to allow the new Commissioner to ascertain whether there is any cause for concern over how a complaint against the police has been handled and, if so, whether that complaint should be re-considered.  There will be circumstances when it will not be appropriate for the Commissioner to proceed with a complaint handling review.  This will be the case if a complaint contains an element of criminality which has not been previously identified or where the complainer has subsequently agreed that their complaint can be resolved with the police force.  It would also not be appropriate for the Commissioner to proceed with a complaint handling review if he or she considers that a complaint is vexatious or an abuse of the complaints procedures; or where the complainer refuses to co-operate to the extent that the Commissioner feels it is not practical to continue.   
	In our view, the detail of all the categories in which a complaint handling review should be discontinued should be set out in regulations as opposed to on the face of the Bill as the Committee have suggested. Once the post of Commissioner is up and running other circumstances may become apparent in which the Commissioner should not be required to carry out a complaint handling review.  Specifying these circumstances in regulations gives flexibility to modify them in accordance with the day to day experience of the new Commissioner.  The regulation making power will also give the Parliament the opportunity to scrutinise the circumstances in which the Commissioner should not be required to conduct a complaint handling review, rather than this being left to the discretion of the Commissioner. 
	We envisage that some of the procedures which should be followed if the reconsideration of a complaint has to be discontinued would include key steps such as informing the complainer; producing a report which explains the decision to discontinue; and committing to the local resolution process where this has been agreed with the complainer.  Again, in our view it is better to specify the detail of the procedures which the Commissioner must follow (and the steps which the Commissioner can require an appropriate authority or anyone else appointed to reconsider a complaint to follow) in regulations as opposed to putting this detail on the face of the Bill.  This approach again provides flexibility for any of the procedures to be modified as the role of the Commissioner evolves, while still allowing Parliament the opportunity to scrutinise such modifications.  By setting this process out in primary legislation we would make it difficult to bring about any change in what is intended to be a practical working process. 
	The Committee has sought clarification in relation to the expected use of this power.  Under section 36 of the Bill, if the Commissioner supervises the reconsideration of a complaint he or she is under a duty to inform the complainer of the findings of that reconsideration process, what action will be taken and what the outcome of that action was.  The regulation making powers under section 36(2) will set out the exceptions to the duty to provide information to the complainer.  Such restrictions can only be placed in regulations if it is considered necessary to prevent the disclosure of information which may be used in criminal proceedings, where non-disclosure is in the interests of national security or for the purposes of the prevention and detection of crime or to prevent disclosure of information which is not considered to be in the public interest 
	We consider that the regulation making powers under section 36(2) would be used in the same circumstances as those outlined in paragraphs 4 to 8 above. 
	The policy is that the “enforcing authority” for football banning orders will be a unit within Strathclyde police force and this is provided for in section 65 (1) of the Bill by referring to the chief constable of that force who will be responsible for the unit.  However in future, in the light of experience, it may well be considered appropriate for the functions of the “enforcing authority” to be carried out by a different body or person.  For example, the role could be given to another police force or (once it is established) the Scottish Police Services Authority, or another body or person.   
	Accordingly section 65(2) provides that the Scottish Ministers may by order modify the definition of the “enforcing authority.  This power is subject to negative procedure therefore if the Parliament thought it appropriate to “veto” any change in the enforcing authority then it could do so by passing a motion to annul any order made by the Scottish Ministers which sought to change the definition of “enforcing authority”.  We are satisfied that the provisions as drafted would allow the Scottish Ministers to provide that a different body was to be the “enforcing authority” in the future.  However, we note the concerns of the Committee and as such propose to consider further whether it is necessary to bring forward an amendment at Stage 2. 
	The Committee has sought clarification as to why we consider affirmative procedure appropriate.  The Executive agrees with the Committee that the provisions of an order under section 86 will be largely matters of administrative and procedural detail.  The question of whether the power ought to be negative or affirmative was fairly finely balanced and we ultimately opted for affirmative procedure on the basis that the provision gave Scottish Ministers a power to modify Part VIII of the 1995 Act.  In the light of the Committee's views, we have looked at this matter again.  In particular, noting that there is a similar power in section 24F of the 1995 Act which gives Scottish Ministers power to make amendments to the bail provisions in the 1995 Act for the purposes of extradition hearings.  This power is subject to negative procedure, presumably also on the basis that the power will relate to matters of procedural detail.  In the light of this precedent and for the reasons given by the Committee, we are content to agree that affirmative procedure is not necessary for the section 86 power.  Accordingly, an amendment will be brought forward at Stage 2 to change the procedure required under section 86 to negative procedure. 
	The Committee have asked for our views as to whether the transfer scheme ought to be incorporated into a statutory instrument. The Bill provides that the Scottish Ministers may make a transfer scheme and in addition makes further provision in respect of any such scheme. The transfer scheme will by necessity be of a very detailed nature setting out all property, rights and liabilities which are to transfer to the new Authority from police authorities, joint boards and the Scottish Ministers.  For example, we expect the scheme will contain a list of building names, addresses, descriptions of properties and other such details. We therefore do not consider it appropriate for such a scheme to be subject to parliamentary scrutiny or contained in a statutory instrument. The Committee will have noted that we have not provided for the staff transfer scheme, which will be similarly detailed in nature, to be subject to parliamentary scrutiny for the same reasons. 
	I hope that the information set out above satisfactorily answers the questions which the Committee has raised. 
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