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The Committee will meet at 10.30am in Committee Room 4. 
 
1. Delegated powers scrutiny: The Committee will consider the delegated powers 

provisions in the following bill— 

Criminal Proceedings etc (Reform) (Scotland) Bill Stage 1. 

2. Delegated powers scrutiny: The Committee will consider a response from the 
Executive to points raised on the following bill— 

Crofting Reform etc Bill at Stage 1. 

3. Delegated powers scrutiny: The Committee will consider a response from the 
Executive to points raised on the following bill— 

Legal Profession and Legal Aid (Scotland) Bill at Stage 1. 

4. Executive responses: The Committee will consider responses from the 
Executive to points raised on the following— 

the Registered Social Landlords (Purposes or Objects) (Scotland) 
Order 2006, (SSI 2006/211) 

the Croft House Grant (Scotland) Regulations 2006, (SSI 2006/214) 

the Charities Accounts (Scotland) Regulations 2006, (SSI 2006/218). 

5. Draft instruments subject to approval: The Committee will consider the 
following— 

the Advice and Assistance (Assistance by Way of Representation) 
(Scotland) Amendment Regulations 2006, (SSI 2006/draft). 



 

6. Instruments subject to annulment: The Committee will consider the following—  

the Ceramic Articles in Contact with Food (Scotland) Regulations 2006, 
(SSI 2006/230) 

the TSE (Scotland) Amendment (No. 2) Regulations 2006, 
(SSI 2006/231) 

the Advice and Assistance (Scotland) Amendment (No. 2) Regulations 
2006, (SSI 2006/233) 

the Criminal Legal Aid (Summary Justice Pilot Courts and Bail 
Conditions) (Scotland) Regulations 2006, (SSI 2006/234). 

7. Instruments not subject to Parliamentary procedure: The Committee will 
consider the following— 

the Food Protection (Emergency Prohibitions) (Amnesic Shellfish 
Poisoning) (West Coast) (No. 7) (Scotland) Order 2005 Revocation 
Order 2006, (SSI 2006/235) 

the Food Protection (Emergency Prohibitions) (Amnesic Shellfish 
Poisoning) (West Coast) (No. 13) (Scotland) Order 2005 Partial 
Revocation Order 2006, (SSI 2006/236). 

8. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the Standards in Scotland's Schools etc. Act 2000 (Commencement 
No. 8 and Savings) Order 2006, (SSI 2006/232) 

the Avian Influenza (H5N1 in Wild Birds) (Scotland) Amendment Order 
2006, (SSI 2006/237). 

9. Inquiry into the regulatory framework in Scotland (in private): The 
Committee will consider a draft report. 

10. Inquiry into the regulatory framework in Scotland (in private): The 
Committee will consider a draft consultation paper. 

David McLaren 
Clerk to the Committee 

Tel: 0131 348 5212 
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SUBORDINATE LEGISLATION COMMITTEE 

 
15th Meeting, 2006 (Session 2) 

 
Tuesday 9 May 2006 

 
Executive Response 

 
Crofting Reform etc Bill at Stage 1 

 
On 25 April 2006 the Committee asked for an explanation of the following matters: 
 
Section 1 – inserting new section 1A into the 1993 Act: General duties 
 
1. The Committee noted that subsection (1) authorises Ministers to confer 
“general duties” on the Commission and that these duties will not be incorporated 
into an SSI. The Committee considered that if the power could be exercised in the 
form of an SSI then this would both ensure publication and possibly also give the 
Parliament an opportunity for scrutiny. 
 
2. The Committee asked the Executive to comment and also to explain how the 
power will be used given the term “general duties” is not defined. 
 
Section 4 – inserting new section 42A into the 1993 Act: Power of the 
Commission to make schemes and arrangements for grants 
 
3. The Committee stated that it considered that the power conferred on the 
Commission to make schemes etc. is of legislative character and might benefit from 
Parliamentary scrutiny, perhaps by way of Ministers’ approval being specified in the 
form of an SSI. 
 
4. The Committee also stated that it found the wording of the last line of 
subsection (1) of section 42A odd.  It appeared to the Committee that this applied to 
both an objective and a subjective test as to whether a holding is similar to a croft. 
 
Section 5 – inserting new section 58A into the 1993 Act: obtaining Commission 
approval of consent 
 
5. The Committee noted that new section 58A set down the process by which 
the majority of applications to the Commission will be determined.  The Committee 
considered that this is an important power which has implications for landlords, 
tenants and others. The Committee considered that this material should be on the 
face of the Bill. 
 
6. The Committee asks the Executive to provide further clarification of its 
decision to delegate this power to subordinate legislation. 
 
 
 



 

Section 8 – inserting new section 41B into the 1993 Act: Maps and schemes of 
charges 
 
7. The Committee noted that this section conferred powers on the Commission 
to make a scheme for charging fees for the maintenance of the Register. The 
Committee noted that there is no requirement for the scheme or approval of the 
scheme to be incorporated into a statutory instrument and thought that perhaps it 
should. 
 
Section 10 – inserting new section 3A into the 1993 Act: New Crofts 
 
8. The Committee recognised that the exercise of this power could prove highly 
controversial, but is content that a case has been made for the use of the delegated 
powers. However it notes with concern that there is no statutory requirement for prior 
consultation before an Order under the section is laid before Parliament. 
 
9. The Committee asked the Executive for an explanation on why there is no 
statutory requirement to consult on the face of the Bill, bearing in mind the potentially 
controversial nature of the power. 
 
Section 12 – inserting new section 5B(10) and (11) into the 1993 Act: 
Complaints as respects breach of the statutory conditions 
 
10. The Committee noted that this section gives the Ministers the power to amend 
the definition of “neglects” specified in section 5B(7).  The Committee also notes that 
the power is wider than simply updating references and could be used to alter the 
nature of what constitutes “neglects” in more radical ways which would alter the 
effect of the section. The Committee acknowledges that the section has serious 
implications and wonders whether it might be possible to achieve the policy objective 
by way of a more general provision which would avoid the need for delegated 
powers. 
 
11. The Committee noted that this provision illustrates the danger of referring to 
subordinate legislation in primary legislation given that subordinate legislation is less 
permanent and subject to change. 
 
Section 36 – inserting new section 46A into the 1993 Act: Regulations 
concerning loans 
 
12. The Committee observed that subsection 2(f) of new section 46A provides for 
the arrangements for recovery of any part of a loan when the borrower dies. 
 
13. The Committee asks whether provision may be made for recovery in 
circumstances other than death, which has been singled out in the provision. 
 
14. The Committee also asked the Executive whether the reference to the 
recovery of a “part” of the loan precludes recovery of the whole loan. 
 
 
 



 

Section 45 – Transitional Provision etc. 
 
15. The Committee had a concern about the drafting in subsection 4 of 
section 45. The Committee states that under the Scotland Act the terms “any 
enactment” includes subordinate legislation. Therefore any use of the power to 
amend either Acts or statutory instruments will be subject to affirmative procedure.  
The Executive is asked to clarify the drafting of subsection (4). 
 
 

The Scottish Executive responds as follows:- 
 
New section 1A 
 
16. This new provision is intended to replace the existing section 1(3) of the 1993 
Act. It is worded to give more flexibility than is in the current legislation and is 
intended to ensure that Ministers have the power to give directions to the 
Commission. It is not expected that the power to give formal direction to the 
Commission will often be used and it is likely that in normal circumstances Ministers 
would invite the Commission to plan to undertake various tasks and the range of 
tasks to be undertaken would be agreed in the context of the negotiation between 
Ministers and the Commission in the context of the corporate plan. The power in 
section 1A(1)(b) for the Ministers to give written directions on general duties would 
be utilised where the Commission felt the need to have formal direction from 
Ministers in connection with a particular issue or task. This would usually be in 
connection with a particular aspect of Executive policy for which by giving the 
direction Ministers would in effect be taking full responsibility for any outcome. 
 
17. The other possibility is where Ministers wished to apply a crosscutting policy 
approach across all NDPBs. This could be done quickly by means of a ministerial 
direction to all NDPBs. That would probably involve administrative duties of one kind 
or another. 
 
18. It can be expected that matters in respect of which directions would be given 
would be fairly urgent. Such matters would not necessarily require legislation or 
indeed be matters for which legislation would be appropriate. 
 
Section 4 – grant schemes 
 
19. It is not normal to require that grant schemes developed by NDPBs should 
have statutory force. It is expected that these organisations will produce flexible 
schemes designed to suit the needs of their clientele and that they should be able to 
end schemes and set up new schemes in response to changing circumstances.  
That is why existing bodies with grant giving powers such as HIE SNH and Scottish 
Enterprise and local authorities are enabled to set up schemes without embodying 
these schemes in statute. 
 
20. The last line of section 42A(1) is intended to allow for a wholly subjective test.  
There is nothing objective about “in significant respects”. The point about this 
provision is that it is qualified by subsection 42A(2) and together they require the 
Commission to decide eligibility criteria based on more than one factor but give it the 



 

freedom to decide what these factors are to be for a particular scheme.  Whilst it may 
be possible to decide what these criteria ought to be now in relation to particular 
kinds of assistance any criteria devised and incorporated in legislation would be 
inflexible as they could not be readily changed in future to respond to changing 
circumstances. 
 
Section 5 – new section 58A 
 
21. The only thing that is delegated to secondary legislation in section 58A is the 
power in section 58A(13) to modify the criteria which the Commission may use to 
justify intervention in any particular case. It cannot be known now what new criteria it 
may be desirable to apply in future or indeed whether such new criteria will ever be 
required. 
 
22. There is no question of anything which is not on the face of the Bill being 
brought into force by secondary legislation. The whole process is set out in the 
primary legislation. 
 
23. Section 58A(2) provides that the Crofters Commission shall specify the 
content of the application form, the documents which should accompany the 
application and any fee. This is considered to be no more than normal administrative 
process. 
 
Section 8 – new section 41B 
 
24. There are already statutory constraints in section 41B(2) on the amounts that 
may be charged in a scheme made under the provisions of section 41B(1). The 
intention is to provide that a scheme for charging under section 41B(1) may only put 
in place with specific Ministerial consent for the scheme and the charges. In contrast 
the provisions of subsections (4) and (5) are based on the assumption that charges 
will be levied for the purposes covered by these subsections subject to statutory 
rules. It is expected that after the rules have been made by a Scottish Statutory 
Instrument, and subject to these rules, the Commission will be free to fix and modify 
the charges to be levied at its discretion and without further reference to Ministers. 
 
Section 10 – new section 3A 
 
25. It is Executive policy that we should consult before making a statutory 
instrument whenever it is possible to do so. In view of that there did not seem to be 
any need to specifically commit the Executive, on the face of the Bill, to consult on 
SSIs made under this particular provision. Whilst it would be possible to require the 
Executive to consult on such an SSI it would seem incongruous to require it to do so 
in this particular case alone. Furthermore if the Bill were to contain an explicit 
requirement to consult in this particular case a court might reasonably conclude that 
to mean that there is no expectation that we should consult on matters covered by 
the other secondary legislation requirements in the Bill. 
 
 
 
 



 

Section 12 – new section 5B 
 
26. The point the Committee makes about referring to subordinate legislation in 
the primary legislation is a valid one and if we felt there was a viable alternative we 
would not have used the approach we have adopted. The requirements of 
regulation 4 of, and the Schedule to, the Common Agricultural Policy Schemes 
(Cross Compliance) (Scotland) Regulations 2004 set a minimum standard for 
management of agricultural land which is widely used and understood as it sets a 
minimum standard for eligibility for subsidy. It also sets a range of criteria largely 
accepted by the industry. It would be extremely difficult for crofters to be expected to 
meet two different regulatory standards for different purposes and since the 2004 
regulations impose fairly minimal standards they are not a significant imposition on 
any crofter who is not claiming grant or subsidy. Secondary legislation can be 
ephemeral, as the committee has pointed out, we therefore need the provisions of 
section 5B(10) and (11) to deal with the possibility that the 2004 regulations will be 
superseded by a new standard at some point in the future. 
 
Section 36 
 
27. The terms and conditions should be designed to secure repayment whilst the 
crofter is still alive.  It is possible to secure a loan on a personal bond but recovery of 
the debt depends on the crofter having funds or being in employment. 
 
28. Loans have in the past been and in the future are most likely to be given 
towards housing needs. In most other sectors of society loans are usually secured 
by a mortgage on the home of the borrower but it is not possible to mortgage a croft. 
In the kind of situation where someone is given a loan for housing purposes the 
normal way to recover the loan is by repossession. Where the loan is given for social 
reasons and the borrower cannot repay the loan it would not be appropriate 
repossess the home whilst the borrower is alive and if the borrower is repaying the 
loan there will only be a need to recover the balance of the loan if the borrower dies 
prematurely. The existence of a mortgage means that balance of the loan becomes 
payable on the death of the borrower. 
 
29. This option is not available with crofters because land in crofting tenure 
cannot be mortgaged. So there needs to be an alternative mechanism put in place to 
secure repayment of the outstanding balance of the loan on the death of the crofter. 
Hence the specific provision. This provision for making regulations replaces existing 
provisions for recovery of loans in the 1993 Act which have in practice proved to be 
completely ineffective and largely unenforceable. 
 
30. This reference to any part of the loan is not intended to preclude recovery of 
the whole loan and we do not think that it does. However, it is generally expected 
that crofters will have managed to repay some part of a loan before their demise no 
matter how premature that may be. 
 
 
 
 
 



 

Section 45 
 
31. The Executive notes the Committee’s concerns in relation to this section 45. 
We will consider this further.  
 
 
Scottish Executive Department of Environment and Rural Development  



 
SL/S2/06/15/3 

 
SUBORDINATE LEGISLATION COMMITTEE 

 
15th Meeting, 2006 (Session 2) 

 
Tuesday 9 May 2006 

 
Executive Response 

 
Legal Profession and Legal Aid (Scotland) Bill at Stage 1 

 
1. Your letter of 18 April 2006 sets out the points which the Committee has 
raised about the provisions of the Legal Profession and Legal Aid (Scotland) Bill 
(“the Bill”). The Executive’s response to the issues raised is set out below. 
 
Section 15(4)(b) & 15(8) – Handling by relevant professional organisations of 
conduct complaints: investigation by Commission 
 
2. The Committee has asked the Executive to explain the reason for delegating 
to subordinate legislation the date from which the 6 month expiry period will run in 
relation to a handling complaint. 
 
3. The Executive would explain that the date (from which the 6 month expiry 
period will run) will require to be referred to in different ways depending upon the 
professional organisation concerned and, in some cases, whether the conduct 
complaint about which a handling complaint is made is one which amounts to 
professional misconduct or whether it is one which amounts to unsatisfactory 
professional conduct.  So, for example in relation to solicitors, the date in question 
would either be defined by reference to the date on which the Council of the Law 
Society of Scotland (“the Council”) made a determination under section 42ZA(1) (as 
inserted into the Solicitors (Scotland) Act 1980 by section 36 of the Bill) in relation to 
a complaint for unsatisfactory professional conduct or, where the complaint in 
question was one of professional misconduct, by reference to the date on which the 
Council referred, or decided not to refer, a case for prosecution at the Scottish 
Solicitors Discipline Tribunal. The power contained in subsection (4)(b) is of course 
also wide enough to recognise those same distinctions (i.e. between procedures for 
unsatisfactory professional conduct complaints and for professional misconduct 
complaints) to be made in relation to the Faculty of Advocates and the other 
professional organisations. In this context, the Executive further notes that as 
sections 25-27 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 
have not yet been commenced, there are as yet no bodies which have made a 
successful application under section 25 of that Act and it would therefore not in any 
event be possible to set out in the Bill precise definitions of the date on which the 
6 month expiry period is to start to run in relation to such bodies.  The Executive 
considers that the above level of detail is best set out in secondary legislation. 
 
4. The Committee has asked the Executive to explain why the power in 
subsection (8) is needed given the Committee’s view that it would be possible to 
achieve the objective under subsection (4). The Executive considers that the power 
in subsection (4)(b) is to specify a date which will start the 6 month period running.  
The power in subsection (8) is to alter the 6 month period to a different period. So 



 

the powers are for 2 different purposes. The Executive therefore considers that the 
power in subsection (4)(b) could not achieve the purpose in subsection (8). 
 
Section 16(8) – Investigation under Section 15: Final Report and 
Recommendations 
 
5. The Committee notes from the delegated powers memorandum that “there is 
a requirement for consultation” with regard to amending the maximum level of 
compensation but that this is not reflected in the Bill. The Executive thanks the 
Committee for highlighting this discrepancy and confirms that the delegated powers 
memorandum reflects the policy intention rather than the Bill as introduced and that 
the Executive intends to bring forward an amendment at Stage 2 which will require 
consultation with regard to altering the maximum level of compensation. 
 
Section 17(4) – Abolition of Scottish Legal Services Ombudsman 
 
6. The Committee has asked the Executive for clarification on the scope of the 
power in section 17(4) and in particular whether it is intended for this power to deal 
with the staff and property of the Ombudsman. The Committee further notes that the 
power could be insufficient for dealing with the staff and property of the Scottish 
Legal Services Ombudsman (“the Ombudsman”) and that express provision might 
be necessary. 
 
7. The Executive funds and provides all the Ombudsman’s facilities - including 
property - and therefore no special provision is necessary to deal with property which 
as taxpayers’ assets will revert to the Executive. 
 
8. As regards staff, although incidental provisions may be required, it is not 
intended to make substantive provisions as regards transfer. In a letter to the 
Ombudsman of 7 March 2006, the Secretary to the Justice Department confirmed 
that, assuming a safe passage for the Bill, Scottish Ministers would act as if TUPE 
applied in respect of the transfer of her staff to the Commission and that the skills 
and experience of her staff would be valuable to the Commission. 
 
9. The Executive would further explain that although the power in section 17(4) 
does not deal substantively with issues relating to staff or property, it is considered 
that the power may be required in case there are practical contingencies that may 
have to be dealt with. 
 
Section 23 (and Schedule 3) – Duty of the Commission to Make Rules as to 
Practice and Procedure 
 
10. The Committee has asked the Executive to clarify what matters are intended 
to be included in the rules and notes that it appears that the matters covered by the 
rules might extend beyond matters of administration and thus be more appropriately 
contained in Statutory Instruments. The Committee also asks whether it is proposed 
that the Commission should be listed in Schedule 1 of the Tribunals and Inquiries 
Act 1992. 
 



 

11. The Executive agrees that the matters covered by the rules extend beyond 
pure matters of administration. The Executive considers it important, as part of the 
independence of the Commission, for the rules of the Commission to be made by the 
Commission itself and the Executive would therefore not wish to pre-empt the 
Commission by imposing rules upon it. The Executive further explains, in this 
context, that the rules will be subject to full consultation (as set out in section 23(5) of 
the Bill) and will be informed by the expertise of the independent members of the 
Commission.  However, given the importance and the sensitivity of the rules, the 
Executive is carefully considering possible stage 2 amendments which would make 
the rules subject to parliamentary procedure with a resolution of the Scottish 
Parliament required before the rules could come into force. The Executive is 
however bearing in mind that it will be good practice for the Commission to review its 
rules regularly in the light of experience and that a requirement for parliamentary 
scrutiny of any variation to its rules, in addition to the existing requirement to consult 
in section 23(5) of the Bill, might impose a constraint on the frequency of review.  We 
should be grateful for the Committee’s views on this matter.  
 
12. The Executive confirms that there is no present intention to list the 
Commission as a tribunal.  Although the Commission has certain tribunal 
characteristics (bearing in mind ECHR considerations), the Executive expects the 
constitution and working of the Commission  to be largely monitored and influenced 
through the consultation process in relation to its rules. There are also further 
provisions in the Bill giving the Commission accountability to the Scottish Ministers, 
the professional organisations and the Scottish Parliament which the Executive 
considers provide sufficient oversight of the Commission and obviate the need to 
place the Commission under the auspices of the Scottish Committee of the Council 
on Tribunals.  
 
Section 33(2)(a)(v) – Giving of Notices etc under Part I 
 
13. The Executive is asked to comment on why it is considered that subordinate 
legislation is more appropriate for setting out detailed provisions as to methods of 
giving notice when section 33 already contains such provisions. 
 
14. The details set out in subsections (2)(a)(i)-(iv) apply generally to businesses, 
incorporated practices or limited liability partnerships, firms of solicitors and 
individuals (as appropriate). It is envisaged (please see subsection (3)) that any 
Regulations made under sub-paragraph (v) would identify individual bodies and/or 
organisations (as opposed to categories of person generally) and the Executive 
considers that although it is appropriate to set out details of notice to be given to 
broader categories of person on the face of the Bill, it is more appropriate for detailed 
provision relating to individual named bodies to be contained in subordinate 
legislation.  The Executive also has in mind that there may be changing technologies 
or means of postal communication which may need to be provided for in future.  
 
 
 
 
 
 



 

Section 36(4) – Unsatisfactory Professional Conduct: Solicitors, Firms of 
Solicitors, Incorporated Practices or Certain Limited Liability Partnerships 
Section 37(1) – Unsatisfactory Professional Conduct: Conveyancing or 
Executry Practitioners etc 
 
15. The Executive is asked to provide further details of the intended content of 
Instruments under these powers. The Executive notes the concern that the 
Committee has that some of the powers taken by these Regulations may be 
significant. 
 
16. The Executive would prefer the modifications of primary legislation required to 
achieve the policy described in sections 36(4) and 37(1) to appear in the Bill. It 
intends therefore to bring forward amendments at stage 2 to amend both sections 36 
and 37 to insert modifications and omit sections 36(4) and (5) and 37(1) and (2). It is 
intended that these be broadly in line with what is already provided for in section 
42ZA (as inserted by section 36(2) of the Bill).     
 
17. The Committee has asked the Executive to comment on whether the power in 
section 36(4) should be subject to super affirmative procedure. As the Executive 
intends to bring forward appropriate stage 2 amendments, these issues will be 
addressed in primary legislation and the question of whether super affirmative 
procedure is the most appropriate will not arise.  
 
18. The Executive is asked to clarify why there is no requirement to consult before 
exercising the powers in both sections 36(4) and 37(1). The Executive would explain 
that the consultation paper “Reforming complaints handling, building consumer 
confidence: Regulation of the legal profession in Scotland” sought views on the 
concept of unsatisfactory professional conduct in chapter 11. As discussed above, 
the intention is of course to bring forward detailed stage 2 amendments relating to 
unsatisfactory professional conduct. 
 
Section 45(6) – Register of Advisers: Advice and Assistance 
 
19. The Executive is asked to provide further details of the intended content of 
Instruments under these powers.  
 
20. The intention is that non lawyer advisers will be able to access payment from 
the Scottish Legal Aid Fund for advice and assistance in relation to categories of 
advice where solicitors do not commonly become involved in the provision of advice. 
It is intended that this will improve access to justice for those who currently find it 
difficult to obtain advice in relation to specific problems. The Executive is working 
with stakeholders in the advice sector and the Scottish Legal Aid Board to establish 
categories of case which would be appropriately prescribed. Once the initial 
categories of case are prescribed and the system has been established the 
Executive will evaluate how it is working on an ongoing basis with a view to 
addressing any gaps in advice coverage. Based on previous consultations, possible 
areas to be prescribed initially would include housing, certain aspects of social 
security, employment rights advice for employees and debt. 
 



 

21. The Committee notes that the power in section 45(6) which authorises the 
expenditure of public funds is currently subject to negative procedure and the 
Committee is of the view that this is not adequate. 
 
22. As discussed above, the power in section 45(6) will be used to extend 
payment out of the Scottish Legal Aid Fund for provision of advice and assistance to 
non lawyer advisers. The Legal Aid (Scotland) Act 1986 (“the 1986 Act”) makes 
provision at section 33 for solicitors and counsel to be paid for advice and 
assistance. Section 33 gives the Scottish Ministers power to make regulations 
relating to payment out of the Scottish Legal Aid Fund for work done by solicitors and 
counsel. This power to authorise the expenditure of public funds is subject to 
negative procedure in terms of section 37(1) of the 1986 Act. As the intention in 
section 45 of the Bill is to extend payment for advice and assistance to non lawyer 
advisers in a similar way, the Executive considers that negative procedure is 
consistent with the existing provisions of the 1986 Act.  
 
Section 45(9) – New Schedule 1A to the 1986 Act – Further Provisions in 
Relation to the Register of Advisers 
 
23. The Committee considers that the “adviser code” should be subject to 
Parliamentary procedure and asked the Executive to comment. 
 
24. The provisions of schedule 1A of the Bill are intended to be consistent with 
Part IVA of the 1986 Act, which relates to the Criminal Legal Assistance Register. In 
a similar way to that provided for non lawyer advisers in the Bill, section 25B of the 
1986 Act provides for a code of practice for solicitors who undertake criminal legal 
assistance. Compliance with the code of practice is a prerequisite or registration on 
the Criminal Legal Assistance Register and solicitors can be removed from the 
Register for failure to comply. Section 25B(4) – (6) of the 1986 Act makes provision 
for the draft code of practice for solicitors providing criminal legal assistance to be 
approved by Scottish Ministers and it is not subject to any Parliamentary procedure. 
The Executive considers that the provisions for approval of the adviser code in 
paragraph 4(4) of schedule 1A of the Bill are appropriately broadly similar to the 
provisions in the 1986 Act relating to the Criminal Legal Assistance Register and 
therefore it is appropriate that they should likewise not be subject to any 
Parliamentary procedure.  
 
Paragraph 2(7) of Schedule 1: The Scottish Legal Complaints Commission – 
Pre-application Consultation 
 
25. The Committee has asked the Executive to provide further clarification of its 
intended use of the power in sub-paragraph (7)(d) of paragraph 2, to provide further 
explanation of the policy behind the proposed use of these powers and why the 
Executive considers that subordinate legislation is appropriate. 
 
26. The Executive intends to bring forward amendments at stage 2 which will set 
fixed parameters that will prevent the power in paragraph 2(7) from being used to 
achieve extreme results. The Executive is considering providing that the Commission 
must at no time have fewer than 3 lawyer members or fewer than three non-lawyer 



 

members and must also not have more than seven lawyer members or more than 
seven non-lawyer members. 
 
27. The purpose of the power to alter the number of members of the Commission 
is to provide flexibility should it be necessary, in light of the actual experience of the 
Commission’s operations, in future to vary the number of members of the 
Commission. It is intended that a review of the Commission’s membership in light of 
its workload and experience be conducted after two years. The Executive considers 
that subordinate legislation which is subject to the affirmative procedure strikes the 
appropriate balance between Parliamentary scrutiny and the need for flexibility. 
 
28. The Executive is further asked to explain why there is no requirement for prior 
consultation before an order altering the number of members of the Commission is 
made. The Executive would explain that the policy intention is to exercise the power 
in light of the review of work pressures of the Commission and working practices of 
the Commission as set out in its rules and that any alteration to the number of 
members would be informed by advice from the Commission itself. Any alteration in 
the number of members would have budgetary implications and in this context the 
Executive notes section 20(4) of the Bill which provides for consultation with each 
professional organisation on the Commission’s proposed budget for the next 
financial year. 
 
Paragraph 17(1) of Schedule 1: Directions as to Exercise of Functions 
 
29. The Executive is asked to provide further information on the power given to 
the Scottish Ministers to issue directions to the Commission on how it should 
exercise its functions. 
 
30. The Executive would explain that directions of this kind are frequently 
provided in relation to NDPBs.  Ministers also have a general direction making power 
in relation to the Ombudsman (see schedule 3 to the Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1990, paragraph 2), which has only been exercised on 
one occasion and was in very general terms. The direction making power in 
paragraph 17(1) is expressly limited to directions ‘of a general character’ and 
therefore does not permit Ministers to make directions of a specific nature. 
Intervention by Ministers in operational matters, individual decisions or individual 
complaints would require a power to make directions of a specific nature and are 
thus excluded.   
 
31. The Executive recognises, however, that the Commission is not a standard 
type of NDPB and is conscious that, as it stands, this provision may raise concerns 
about how the power might be used.  The Executive is considering whether the 
power could be refined any further to put it beyond doubt that Ministers will not 
intervene in operational matters or individual decisions or complaints.  
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Executive Responses 
 
 

The Registered Social Landlords (Purposes or Objects) (Scotland) Order 
2006, (SSI 2006/211) 

 
On 2nd May 2006 the Committee had the following query:– 
 

“The Executive is asked why, given the wording of new paragraph (h) of 
subsection (3) of section 58, the Order contains a definition of “disposed of on 
shared equity terms” but not a definition of “shared equity terms”. It is noted 
that although the new definition reflects the wording of the definition in 
subsection (6) of “disposed of on shared ownership terms”, that definition 
contains a cross reference to the definition of “shared ownership agreement” 
in section 83(3)for the purposes of defining “shared ownership”.” 

 
The Scottish Executive responds as follows: 
 
1. No separate definition of “shared equity terms” has been included because the 
definition of “disposed of on shared equity terms” also illustrates the meaning of 
“shared equity terms”, namely an arrangement whereby the parties to it share in the 
value of the property when its value is realised on sale.  
 
 

The Croft House Grant (Scotland) Regulations 2006, (SSI 2006/214) 
 
On 2 May 2006 the Committee asked the Executive for an explanation of the 
following matters:- 
 

(a) Why the Executive cited the whole of section 42 in the preamble to the 
above Regulations when subsections (1) to (3) and (5) do not appear to be 
relevant. 
 
(b) Why the preamble to the Regulations narrates that the Crofters 
Commission had been consulted when the consultation provision referred to 
in section 42(1) of the 1993 Act does not appear to be relevant to the making 
of the Regulations. 
 
(c) Why is there no definition of “Geographical Targeting Panel” in 
regulation 2. 
 
(d) Whether “standard priority area” in regulation 2 should read “standard 
level priority area”. 
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(e) To explain the vires for the provisions in regulations 8 and 11 which 
state that the conditions or termination of conditions of a grant shall be 
recorded in the form set out in Schedules 2 and 3 of the Regulations 
respectively “or a form to the like effect” whereas section 42(6)(d) of the 1993 
Act requires that the form be “prescribed by the regulations”. 
 
(f) To explain the meaning of the words “be observed” in regulation 9(6) 
i.e. which provisions of the Regulations are to be “observed” and by whom. 
 
(g) To explain the vires for the provision in regulation 10(4) which provides 
in respect of repayment of grant that interest is to be applied at the rate of 
10 per cent per annum “or any other rate determined by the Scottish 
Ministers”. The Committee notes that the enabling power requires that the 
rate must be specified in the Regulations and does not appear to authorise 
the sub-delegation provided for in this regulation. 
 
(h) To explain what is meant by the “powers, rights and duties” conferred 
on the Crofters Commission and referred to in regulation 12(2) and which 
power authorises this sub-delegation. 
 
(i) To explain the effect of paragraph 7 of Schedule 1, given paragraph 27 
of that Schedule. 

 
The Scottish Executive responds as follows: 
 

(a) The Executive agrees that subsections (1) to (3) and (5) are not 
relevant to these Regulations and need not therefore be referred to, expressly 
or by implication, in the preamble. However, the Executive does not think that 
by referring to the whole of section 42, rather than the specific subsections, 
there is any prejudice to the validity of the Instrument, although it 
acknowledges that it would have been good drafting practice to refer to these 
subsections. 
 
(b) The Executive agrees that there is no statutory requirement to consult 
the Crofters Commission on this occasion. However, the Commission was 
consulted on the Regulations and while it may not have been necessary to 
state so in the preamble, the Executive does not consider that this prejudices 
the validity of the Instrument. 
 
(c) The Executive agrees that the term “Geographical Targeting Panel” is 
not expressly defined in Regulation 2. However, the meaning of that term is 
included within the definition of “high level priority area”. The Executive 
considers that any further definition is unnecessary and superfluous. 
 
(d) The Executive agrees that the term “standard priority area” in 
Regulation 2 should read “standard level priority area” and it is grateful to the 
Committee for drawing this error to its attention. The Executive considers that 
this error does not affect the validity of the Instrument, but it will take the 
opportunity to correct it when the Instrument is next amended. 
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(e) Regulations 8 and 11 state that the conditions or termination of 
conditions of a grant shall be recorded in the form set out in Schedules 2 and 
3 to the Regulations respectively “or a form to the like effect”. The Instrument 
does prescribe the form of the notice. The words “or a form to the like effect” 
have been included to cover the possibility that a small mistake or change 
might be made to the forms. In that event the Executive considers that such a 
mistake or change should not affect the validity of the form and the Executive 
does not consider that the inclusion of these words affects the proposition that 
the form of the notice has been prescribed. 
 
(f) The Executive considers that the term “be observed” does not require 
further clarification along the lines suggested by the Committee. The 
Regulations and the conditions require to be observed by anyone who is 
subject to them for the period specified. 
 
(g) The Executive accepts the Committee’s point regarding the words “or 
any other rate determined by the Scottish Ministers” in regulation 10(4). The 
Executive will amend this provision when the Instrument is next amended. 
Ministers will ensure that in the interim this apparent power is not used. 
 
(h) The Executive does not consider that there is sub-delegation in 
regulation 12(2). The provision merely records what the Commission may do 
while acting as agents of Scottish Ministers and does not grant any further 
powers to the Commission. 
 
(i) Paragraph 7 of Schedule 1 and paragraph 27 of that Schedule have 
slightly different purposes. Paragraph 7 provides for the upgrading or rewiring 
of croft houses but paragraph 27 provides for provision of an electricity 
system to new or refurbished croft houses. To provide flexibility the items in 
Schedule 1 are interchangeable. Some are available individually and others 
can be grouped together. 

 
 

The Charities Accounts (Scotland) Regulations 2006, (SSI 2006/218) 
 
On 2 May 2006, the Committee asked the Executive to explain: 
 

“(a) why, in relation to the references to 3 “outside publications” in regulation 
1(2) (definition of “the SORP” and 14(3), no indication is given either in a 
footnote or in the Explanatory Note as to where copies of these documents 
can be obtained; and 
 
(b) whether paragraph (7) of regulation 3 is intended to prevent a charity from 
having more than 2 financial years or more than 3 financial years exceeding 
12 months in the 5 year period.” 

 
The Scottish Executive Development Department responds as follows:  
 
1. In answer to the Committee’s first query, the Executive considered whether or 
not to footnote the 3 “outside publications” as suggested by the Committee. The 3 
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publications are specialist accounting publications which users (and their advisers) of 
the regulations will either have a printed copy of or access to via a published version 
on the internet. Regulations 1 and 14 indicate the names of the bodies which publish 
the relevant publications. It is accepted that further details of where these 
publications can be obtained might usefully have been included in the Explanatory 
Note. It was decided not to refer to the internet version in a footnote as on balance 
that may be confusing to users of the regulations. We enclose a printed version of 
the Charities SORP (as defined in regulation 1(2)) to assist the Committee in its 
consideration of these Regulations. 
 
2. In answer to the Committee’s second query, regulation 3(7) is intended to 
prevent a charity from having more than two financial years exceeding 12 months in 
any five year period. The Executive recognises that the drafting of the provision 
technically could allow a charity to have four financial years exceeding 12 months in 
a five year period and is grateful to the Committee for raising this issue, but takes the 
view that it is highly unlikely that a charity would do so in practice. 
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