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The Committee will meet at 10.30am in Committee Room 6. 
 
1. Delegated powers scrutiny: The Committee will consider a response from the 

Executive to points raised on the following bill— 

Planning etc. (Scotland) Bill at Stage 1. 

2. Executive responses: The Committee will consider responses from the 
Executive to points raised on the following— 

the Joint Inspections (Scotland) Regulations 2006, (SSI 2006/draft) 

the National Health Service (General Ophthalmic Services) (Scotland) 
Regulations 2006, (SSI 2006/135) 

the National Health Service (Primary Medical Services Performers 
Lists) (Scotland) Amendment Regulations 2006, (SSI 2006/136) 

the National Health Service (General Dental Services) (Scotland) 
Amendment Regulations 2006, (SSI 2006/137) 

the National Health Service (Optical Charges and Payments) 
(Scotland) Amendment Regulations 2006, (SSI 2006/138) 

the National Health Service (Service Committees and Tribunal) 
(Scotland) Amendment Regulations 2006, (SSI 2006/139) 

the National Health Service (Charges to Overseas Visitors) (Scotland) 
Amendment Regulations 2006, (SSI 2006/141) 

the National Health Service (Travelling Expenses and Remission of 
Charges) (Scotland) Amendment Regulations 2006, (SSI 2006/142) 



 

the Pesticides (Maximum Residue Levels in Crops, Food and Feeding 
Stuffs) (Scotland) Amendment Regulations 2006, (SSI 2006/151) 

the Gambling Act 2005 (Licensing Authority Policy Statement) 
(Scotland) Regulations 2006, (SSI 2006/154). 

3. Draft instruments subject to approval: The Committee will consider the 
following— 

the Maximum Number of Part-Time Sheriffs (Scotland) Order 2006, 
(SSI 2006/draft) 

the Planning and Compulsory Purchase Act 2004 (Commencement 
No. 2 and Consequential Provisions) (Scotland) Order 2006, 
(SSI 2006/draft). 

4. Instruments subject to annulment: The Committee will consider the following—  

the National Health Service (Charges for Drugs and Appliances) 
(Scotland) Amendment Regulations 2006, (SSI 2006/149) 

the Sewerage Nuisance (Code of Practice) (Scotland) Order 2006, 
(SSI 2006/155) 

the Products of Animal Origin (Third Country Imports) (Scotland) 
Amendment Regulations 2006, (SSI 2006/156) 

the Erskine Bridge (Temporary Suspension of Tolls) Order 2006, 
(SSI 2006/157) 

the Non-Domestic Rates (Levying) (Scotland) (No. 2) Regulations 
2006, (SSI 2006/158) 

the Building (Forms) (Scotland) Amendment Regulations 2006, 
(SSI 2006/163) 

the Register of Sasines (Methods of Operation) (Scotland) Regulations 
2006, (SSI 2006/164) 

the Serious Organised Crime and Police Act 2005 (Specified Persons 
for Financial Reporting Orders) (Scotland) Order 2006, (SSI 2006/170) 

the Mental Health Tribunal for Scotland (Practice and Procedure) 
(No. 2) Amendment Rules 2006, (SSI 2006/171) 

the Mental Health (Relevant Health Board for Patients Detained in 
Conditions of Excessive Security) (Scotland) Regulations 2006, 
(SSI 2006/172). 

 



 

5. Instrument not subject to Parliamentary procedure: The Committee will 
consider the following— 

the Food Protection (Emergency Prohibitions) (Amnesic Shellfish 
Poisoning) (West Coast) (No. 18) (Scotland) Order 2005 Revocation 
Order 2006, (SSI 2006/169). 

6. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the Serious Organised Crime and Police Act 2005 (Commencement 
No. 2) (Scotland) Order 2006, (SSI 2006/166) 

the Water Services etc. (Scotland) Act 2005 (Commencement No. 3 
and Savings) Order 2006, (SSI 2006/167) 

the Criminal Justice (Scotland) Act 2003 (Commencement No. 8) Order 
2006, (SSI 2006/168). 

7. Legislation Committee of the National Assembly for Wales: The Committee 
will consider a letter from the Chair of the Legislation Committee of the National 
Assembly for Wales. 

8. Finance Committee inquiry into accountability and governance: The 
Committee will consider a letter from the Convener of the Finance Committee. 

9. Inquiry into the regulatory framework in Scotland (in private): The 
Committee will consider a draft report. 

David McLaren 
Clerk to the Committee 

Tel: 0131 348 5212 
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SL/S2/06/11/2 
 

SUBORDINATE LEGISLATION COMMITTEE 
 

11th Meeting, 2006 (Session 2) 
 

Tuesday 28th March, 2006 
 

Executive Response 
 

Planning etc. (Scotland) Bill at Stage 1 
 
 
On 16 March 2006 the Committee asked the Executive for further explanation of the 
following matters: 
 
Section 2 
 
New Section 4(1) – Power to designate a group of planning authorities to 
prepare a strategic development plan 
 
1. “The Committee notes that there is no statutory requirement to consult planning 
authorities designated under any proposed order made under this new Section, 
before any Order is made and laid before Parliament. The Executive is asked why 
it did not include a requirement to consult planning authorities on the face of 
the Bill.” 
 
New Section 7(1) and (2) – Form and content of strategic development plan 
 
2. “The Committee notes that these sub-sections set out some matters to be 
included in the strategic development plan and also allow regulations, which are 
subject to negative procedure, to prescribe further matters, The Committee 
discussed whether the first set of regulations, which would set out the framework, 
might be subject to affirmative procedure with subsequent regulations being subject 
to negative procedure, given their “tidying up” nature. The Executive is asked to 
comment on the suggestion and to provide further information on its 
justification for use of the negative procedure.” 
 
New Section 12 – Examination of proposed strategic development plan 
 
3. “The Committee notes that this Section deals with the appointment of a person 
to examine a proposed strategic development plan and sets out some procedural 
safeguards on the face of the Bill on the content of the examiner’s report and its 
publication. Section 12(3) provides that Ministers may make regulations. The 
Committee is not clear with regard to the balance between the procedures 
proposed at such examinations that will be laid down in regulations under 
subsection (3)(b) and those that will be at the examiner’s discretion, and asks 
the Executive for clarification. (The discussion at cols. 1634-1635 may be 
helpful.)” 
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New Section 19 – Examination of proposed development plan 
 
4. “The Committee made the same point in relation to Section 19(5) as it did with 
regard to Section 12(3) above, and the apparent conflict between Section 19(5)(b) 
which refers to procedures being specified in regulations, and the text that follows, 
which gives the person who has been appointed to conduct the hearing discretion to 
determine the form of the examination. The Executive is asked to clarify the 
balance between procedures laid down in regulations and those left to the 
discretion of the person conducting the hearing. 
 
5. The Committee notes that the power at Section 19(10)(a)(i) deals with the 
action that planning authorities are required to take in response to reports that are 
made after assessments in public. The Committee considers that this is a significant 
new power which prescribes the limitations within which local authorities may 
exercise the discretion they currently enjoy. The Committee seeks to establish 
whether the regulations that would be made under this Section would replace the 
roles of Ministers as defined under the principal Act, or whether this is genuinely a 
new power. The Executive is asked for clarification. 
 
6. The Committee also notes that it is not immediately clear why the exceptions to 
adhering to the obligation under Section 19(10)(a)(i) need to be set out in 
subordinate legislation rather than on the face of the Bill. The Executive is asked 
for clarification.”  
 
New section 22 – supplementary guidance 
 
7. “The Committee notes that the power in this new Section is subject to negative 
procedure. It further notes that only if a planning authority makes supplementary 
guidance may Ministers make regulations to regulate the consultation requirements. 
It is not clear about the voluntary nature of the supplementary guidance and wonders 
whether the power would allow a local authority, or whoever issues the local 
development plan, not to issue supplementary guidance because it would be 
regulated by Ministers if it did so. The Executive is asked for clarification. 
 
8. The Committee also seeks clarification of whether local authorities would be 
empowered to adopt supplementary guidance where they saw fit, subject to the 
procedural requirements that have been laid down by the Executive for consultation 
on, and the presentation of, supplementary guidance. The Executive is asked for 
clarification.  (The discussion at cols. 1638-1639 may be helpful.)” 
 
New Section 23D – meaning of “key agency” 
 
9. “The Committee has concerns about the definition of a “key agency” in the Bill 
and seeks clarification of what bodies this term covers. In discussion (cols 1639-
1640), the Committee asks whether the provisions could only apply to Scottish 
Executive agencies, or if it extends to such bodies as, for example, Scottish Water 
and the rail companies or other bodies that have significant infrastructural roles.  The 
Executive is asked for clarification; and for its comments on whether the key 
characteristics of a “key agency” would be capable of being identified in the 
Bill.”  
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Section 4 – Hierarchy of developments for the purposes of development 
management 
 
10. “The Committee notes that this Section sets out the 3 categories to which all 
developments will be allocated (national, major and local developments). Definitions 
of “local” and “major” are not clear however. This leads the Committee to question 
whether the regulations will be general regulations that will apply to all local 
authorities or whether, perhaps by using the power in new section 26A(4), there is 
the possibility of regulations specifying different thresholds in urban and rural 
contexts. The Executive is asked for clarification. 
 
11. On the basis that the description of classes of development will have a bearing 
on the planning application procedures which apply, the Executive is asked for 
clarification of its intentions with regard to consultation with planning 
authorities on the regulations which describe these.” 
 
Section 10 – Pre-application consultation 
 
New Section 35A(7) 
 
12. “The Committee notes that the power in subsection (7) is a Henry VIII power as 
the regulations can amend the period of notice mentioned on the face of the Bill (21 
days). The Committee wondered why the period is specified in the Bill and not in 
regulations if it is anticipated that the periods will require to be altered. The 
Committee asks the Executive to clarify why it has specified the 21 day period 
in the Bill; and whether it is considering any limitations within which it might 
be prepared to vary the period.” 
 
Section 12 – Keeping and publication of lists of applications 
 
13. “The Committee notes that this provision inserts a new section 36A into the 
1997 Act and that subsection (1) obliges planning authorities to keep a list of 
applications and notices for pre-application consultations. Ministers are conferred 
powers by regulations subject to negative procedure to prescribe the manner in 
which the list is kept. From the information available however, the Committee is 
unable to take a view on how significant the change to the principal Act is and 
wonders whether this perhaps gives local authorities longer in which to publish lists 
of applications. The Executive is asked for clarification.” 
 
Section 15 – Manner in which applications for planning permission are dealt 
with 
 
14. “The Committee notes that this provision amends and extends the existing 
delegated power which relates to the manner in which applications for planning 
permission are dealt with by planning authorities. The Committee considers that this 
provision seems to represent a significant increase in Ministerial power, and is not 
convinced that negative procedure is appropriate. The Executive is asked to clarify 
its justification for the use of negative procedure; to set out the benefits of the 
amended and extended power; and to give some assurance that the conditions 
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that it will attach to the provision will not be unduly onerous when compared 
with current processes and procedures.” 
 
Section 16 – Local developments: schemes of delegation 
 
New section 43A(7) to (14) 
 
15. “The Committee discussed the new procedures under which an applicant can 
require a review by a planning authority of a delegated decision, brought about by 
these new subsections.  The Committee noted concerns that have been expressed 
to the Communities Committee about the provisions and that the Bill proposes that 
an authority will now hear appeals against its own decisions, rather than such 
appeals being heard by Ministers. In order for the Committee to consider whether 
negative procedure is appropriate with regard to these provisions, the Executive is 
asked to provide the Committee with further information on what it considers 
will be necessary to ensure in practice that the proposed new system will be 
ECHR compliant. (The discussion at cols.1646-1648 may be helpful.)” 
 
Section 35 – BID Revenue Account 
 
16. “The Committee expressed a concern about the width of the power conferred 
on Ministers in subsection (4) to make further provision in relation to the BID revenue 
account. It wishes to have further information before it takes a view on whether it 
considers negative procedure is appropriate. The Executive is asked to provide 
further information on the need for this power and its anticipated use.” 
 
Section 39 – Power of veto 
 
17. “The Committee notes that where a ballot is held under Section 36(1), a local 
authority may, in circumstances prescribed by Ministers in regulations, veto the 
proposal by a prescribed date before the date of the ballot. If a veto occurs, no ballot 
is to be held. The Committee considers that this is a significant piece of new policy, 
and questions why this has been delegated to regulations and not set out on the face 
of the Bill. The Executive is asked for clarification.” 
 
 
The Scottish Executive responds as follows: 
 
Section 2 
 
New Section 4(1) – Power to designate a group of planning authorities to 
prepare a strategic development plan 
 
18. As was the case when defining the structure plan areas in the mid-1990s, the 
Executive will consult planning authorities on the proposed strategic development 
plan areas.  This will follow on from the consultation papers Review of Strategic 
Planning (June 2001) and Making Development Plans Deliver (April 2004), where 
the proposed areas were set out and a variety of comments were received.   
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New Section 7(1) and (2) – Form and content of strategic development plan 
 
19. The key elements of form and content are included in new Section 7.  
Regulations will update and replace the current provisions on form and content in the 
Town and Country Planning (Structure and Local Plans) (Scotland) Regulations 
1983 (the 1983 Regulations), which include: 
 

• The provision of proper titles for documentation; 
• The need for clear distinction of policies and proposals from the rest of the 

plan content; 
• The inclusion of justification for policies and proposals; and 
• The inclusion of diagrams to explain the strategy, policies and proposals.   

 
20. The Executive is currently examining the form and content of existing 
development plans in more detail to inform any further provisions in secondary 
legislation.  At this stage, areas where we envisage further prescription are: 
 

• The inclusion of a list of supplementary guidance linked to the plan; and  
• The form of the maps attached to the plans, including the scale required and 

whether they are ordnance survey based, as well as the way in which 
proposals such as housing or employment land are named and presented. 

 
21. Given that the provisions in secondary legislation are likely to be focused 
more on matters of form than on the substance of plans, we believe that the negative 
procedure is appropriate.  
 
New Section 12 – Examination of proposed strategic development plan 
 
22. The purpose of the examination of the strategic development plan is to 
independently assess the key issues around which there is debate.  It will also 
examine the planning authority’s report on the consultation statement to assess the 
extent to which it has been met or exceeded. The intention is for the reporter to have 
discretion over the style of examination for each submission.  It is expected that 
written submissions will be used for many representations, with hearings and round 
table discussions being an effective forum for debate where necessary, and inquiries 
only being required where there are complex technical issues.  
 
23. We intend that the procedures for examinations will be set out in secondary 
legislation. This is likely to include provisions relating to the holding of any 
preliminary procedural meetings; to set out the manner in which parties must meet 
the requirements for prior disclosure; to indicate how the reporter will obtain from the 
objectors and the strategic development planning authority any additional information 
needed for consideration of objections; and set timescales for the steps in the 
procedure. The procedures that the reporters will follow in assessing the consultation 
statement and ensuring that appropriate and effective consultation has been carried 
out by the strategic development planning authority will also be set out. 
 
24. The reporter is intended to have a choice over the form the examination is to 
take. Section 12(3) establishes the discretion of the reporter to determine the most 
appropriate means for considering each objection, enabling the reporter to determine 
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the administrative arrangements for the examination and the type of procedure that 
will be used to consider each objection, depending on its nature. The reporter cannot 
invent new procedures but can select the appropriate procedure from those provided 
for in the regulations. This allows for better management of the process, for the 
benefit of all participants.  
 
New Section 19 – Examination of proposed [local] development plan 
 
25. To a large extent, the process for examining a local development plan 
duplicates that for the strategic development plan.  The purpose of the examination 
of the local development plan is therefore to independently assess the key issues 
around which there is debate. It will also examine the planning authority’s report on 
the consultation statement to assess the extent to which it has been met or 
exceeded.    The intention is for the reporter to have discretion over the style of 
examination for each submission. It is expected that written submissions will be used 
for many representations, with hearings and round table discussions being an 
effective forum for debate where necessary, and inquiries only being required where 
there are complex technical issues.   
 
26. We intend that the procedures for examinations will be set out in secondary 
legislation. This is likely to include provisions relating to the holding of any 
preliminary procedural meetings; to set out the manner in which parties must meet 
the requirements for prior disclosure; to set out the manner in which parties must 
meet the requirements for prior disclosure; indicate how the reporter will obtain from 
the objectors and the planning authority any additional information needed for 
consideration of objections; and set timescales for the steps in the procedure.  The 
procedures that the reporters will follow in assessing the consultation statement and 
ensuring that appropriate and effective consultation has been carried out by the 
planning authority will also be set out. 
 
27. The reporter is intended to have a choice over the form the examination is to 
take.  Section 19(5) establishes the discretion of the reporter to determine the most 
appropriate means for considering each objection, enabling the reporter to determine 
the administrative arrangements for the examination and the type of procedure that 
will be used to consider each objection, depending on its nature.  The reporter 
cannot invent new procedures but can select the appropriate procedure from those 
provided for in the regulations.  This allows for better management of the process, 
for the benefit of all participants.   
 
28. In relation to S19(10)(a)(i), the planning authority is currently not obliged to take 
on board the reporter’s recommendations.  At present, the authority may make any 
modifications it sees fit, before submitting its intention to adopt the plan to Scottish 
Ministers, who have 28 days to decide whether to allow the plan to be adopted or 
call for further modifications to be made.  This process, by which planning authorities 
may cast aside the reporter’s recommendation, can undermine the purpose of the 
inquiry and be perceived as unfair, particularly where the council has a financial 
interest in the sites in the development plan. 
 
29. As a result, S19(10)(a)(i) provides a new power to set out the circumstances 
under which the planning authority would be able to depart from the reporter’s 
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recommendations.  Ministers will have the right to intervene in the adoption of the 
plan, as at present, where they are not content.   
 
30. The key difference, therefore, is a shift from full rights to depart from the 
reporter’s recommendations to a limited right to depart, with secondary legislation 
setting out the circumstances of that limited right.  In terms of the detail of the 
secondary legislation, the White Paper Modernising the Planning System indicates 
that authorities would be able to depart from a recommendation where that 
recommendation is: 
 

• not supported by the Strategic Environmental Assessment; 
• not in accordance with the National Planning Framework/National Policy or 

strategic development plan; or 
• based on flawed reasoning, which could include a failure to take proper 

account of the planning authority’s position. 
 
31. We consider that it is important to set out these circumstances in secondary 
legislation, rather that on the face of the bill, to provide scope to extend or reduce the 
criteria in light of experience, as the new system progresses.   
 
New Section 22 – supplementary guidance 
 
32. The Bill provisions do not intend to prevent planning authorities from preparing 
and adopting non-statutory guidance, nor do they require planning authorities to 
prepare any statutory or non-statutory guidance. The need for supplementary 
guidance of either kind is a matter for the planning authority, and will be informed by 
the policies and proposals in the relevant development plan. 
 
33. The Bill does, however, propose a higher status for supplementary guidance 
that has met prescribed procedures for consultation and adoption. This would make 
such guidance a statutory part of the development plan, for the purposes of deciding 
planning applications. This aims to avoid the need for detailed guidance to form part 
of the strategic or local development plan itself, in order to reduce the length and 
complexity of the plans. Giving supplementary guidance this higher status warrants 
additional scrutiny over its content, to ensure that policy is not brought in by the back 
door. That said, we are currently considering the balance in section 22 between 
planning authority discretion and Ministerial intervention. 
 
New Section 23D – meaning of ‘key agency’ 
 
34. We intend to designate key agencies for development planning, requiring them 
to be consulted by planning authorities and placing a duty on the key agencies to co-
operate in the process.  The intention is that key agencies will be bodies that hold 
information or provide services that are essential to the preparation or delivery of the 
development plan. However, we do not consider it necessary or meaningful to 
include such a description in the bill, given that we intend to clearly set out in 
legislation who the key agencies are, and to provide additional guidance on what 
their specific role will be. 
 

 7



 

35. We intend the key agencies to include Scottish Natural Heritage, Scottish 
Environment Protection Agency, Local Enterprise Companies and Scottish Water.  
Other bodies may be added to the list, for example, Regional Transport 
Partnerships. While Scottish Executive agencies, such as Historic Scotland, 
Communities Scotland and Transport Scotland cannot be named individually in 
legislation, we do want them to engage in the development planning process in a 
similar way to key agencies.  We therefore intend to support the development of 
protocols between planning authorities and Scottish Executive departments or 
agencies. 
 
Section 4 – Hierarchy of developments for the purposes of development 
management 
 
36. Under the terms of the hierarchy, the ‘national’ projects will be a small number 
of developments which are deemed by Ministers to be of national strategic 
importance. These will be identified in the National Planning Framework, with a 
broad indication of the area in which they will be located. Underneath this level will 
be the ‘major’ projects. The purpose of this category is to improve the efficiency in 
processing of the small number of very large and complex applications. These 
frequently involve a wide range of documents such as transport assessments, travel 
plans, retail impact assessments, design statements, and require complex 
negotiations with a range of consultees on many issues such as access to trunk 
roads, effect on motorway junctions, available capacity in local schools, health and 
safety, sustainable drainage. They often also require negotiation of section 75 
agreements.  
 
37. In present circumstances, each of these applications is subject to the normal 2 
month determination period, although it is widely accepted that they will not be 
processed within this timescale. Their size and complexity means that they are 
frequently subject to very long delays, with periods of well over a year to reach a 
determination being common. This leads to great uncertainty for applicants. The 
intention of the policy is to introduce the agreement of a timescale for processing the 
application, to the applicant and the planning authority will agree. This will 
acknowledge the complexity of the application, allow for a reasonable timescale for 
processing, and encourage the use of project management techniques to ensure 
that the timetable is adhered to.  
 
38. All other proposed developments that require planning permission will fall within 
the local developments category. These will be the subject of robust scrutiny which 
will include neighbour notification, to ensure surrounding communities have an 
opportunity to express their views on the proposal.  
 
39. Work is underway to determine the thresholds for major developments, to be 
defined in secondary legislation. It is not envisaged that these will need to be 
different for urban and rural authorities. As signalled above, it is the size of the 
application and its associated complexity that render it major, rather then its location. 
It is accepted that some applications have a differing proportionate impact than 
others, but this does not mean that they cannot be processed within statutory 
timescales, or that they are inherently complex to process, requiring them to become 
the subject of a processing agreement. It is quite possible that major applications will 
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occur infrequently or not at all in some rural authorities. We will consult planning 
authorities on the proposed thresholds, which will also be included in consultation on 
the draft regulations, prior to their finalisation.  
 
Section 10 – Pre-application consultation 
 
New Section 35A(7) 
 
40. The 21 day period specified in the Bill for screening on the need for pre-
application consultation with local communities is on a par with the 3 weeks allowed 
for the screening of cases on the need for environmental impact assessment, one of 
the potential triggers for pre-application consultation. This however is a new 
requirement and, while we believe that the period of 21 days strikes a reasonable 
balance between allowing the planning authority sufficient time to provide a 
screening opinion without delaying unduly the prospective applicant’s submission of 
an application for planning permission, we are prepared to amend the period of 21 
days by regulations if it becomes evident that some other period would be more 
appropriate. We have specified the 21 day period in the Bill because that makes 
clear the policy intention.  We have provided for amendment by regulations because 
that allows for variation of the 21 day period if this is required without the need to 
introduce primary legislation 
 
Section 12 – Keeping and publication of lists of applications 
 
41. While planning authorities may produce weekly lists of planning applications for 
all manner of purposes, these are not required by statute. The only statutory 
requirement in this regard is in article 12(9) of the Town and Country Planning 
(General Development Procedure) (Scotland) Order 1992. This is a relatively limited 
requirement for a list of applications received to be sent to community councils at 
weekly intervals. 
 
42. The Bill provision in section 12 is a new statutory requirement to provide a 
weekly list showing all applications and proposal of application notices before the 
planning authority; to keep this up to date; to publish its existence regularly and 
make it available to a wider audience than just community councils. We envisage 
that these statutory requirements to produce weekly lists should be capable of being 
carried out on a weekly basis; however, we have retained flexibility to change this in 
the unlikely event that it should prove impractical. 
 
Section 15 – Manner in which applications for planning permission are dealt 
with 
 
43. Section 15(a)(i) inserts a new power allowing Ministers to direct that planning 
authorities consider attaching specified conditions to a planning permission and that 
permission not be granted until either they have demonstrated to Ministers that the 
condition will be imposed or need not be imposed. This could be used, for example, 
where the planning authority declines to attach conditions recommended in certain 
cases by statutory bodies, such as Scottish Natural Heritage, a result of which would 
be notification of the application to Ministers who, in the absence of the requested 
condition, would probably call-in the application for their determination.   
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44. This proposed procedure avoids call-in and leads to a decision being issued 
within a much shorter timescale.  If the planning authority does not wish to attach the 
condition, but cannot persuade Scottish Ministers that the condition is not needed, it 
is open to them to refuse planning permission, in which case the applicant can 
appeal against the refusal. Alternatively, Ministers might call-in the application at that 
stage if it were clear that the planning authority would not attach the condition.  If the 
planning authority attach the condition and the applicant does not like it, he or she 
can appeal against the condition to the Scottish Ministers and will be able to put a 
case for not having the condition. 
 
45. If the planning authority is content to impose the condition and the applicant 
accepts it, then a wasteful call-in procedure has been avoided.  If the planning 
authority or the applicant does not accept the condition, then the door is open to 
have the case considered by Ministers on appeal or possibly call-in, in effect no time 
is saved, but we are in no worse a position than currently where Ministers would 
have had to call-in the application and determine it.  
 
46. The power is therefore a potential shortcut, but still leaves opportunities for the 
planning authority or the applicant to challenge conditions attached in this way.  We 
therefore believe that a negative procedure for the secondary legislation in this 
regard is appropriate.  
 
Section 16 – Local developments: schemes of delegation 
 
New section 43A(7) to (14) 
 
47. The Committee asked the Executive to provide further information on what it 
considers will be necessary to ensure in practice that the new system will be ECHR 
compliant. The Executive assumes that the Committee has particularly in mind 
compliance with Article 6 of the Convention. The regulations to be made under 
section 43A will set out the procedures for a review conducted by virtue of section 
43A(7) and the form that such a review will take. The regulations will provide a 
framework for a fair hearing which combined with the right of challenge to the courts 
will provide an article 6 compliant procedure. The Executive consider that regulations 
under section 43A have the same essential characteristics as any rules or 
regulations which govern the procedure at hearings and inquiries, and that negative 
procedure is normally used in such cases. 
 
Section 35 – BID Revenue Account 
 
48. The provisions related to the BID revenue account will ensure a consistent 
approach is taken towards the accounting of the BID levy funds (and other voluntary 
contributions).  These details will be technical in nature, containing similar provisions 
on the application of credits and debits to the account that are contained for England 
in Regulation 14 and schedule 3 of the Business Improvement Districts (England) 
Regulations 2004.   They  will require  further consultation with local authorities and 
Audit Scotland in particular.  A BID revenue account will be separate from all other 
local authority accounts and can only be accessed and used by the BID Board. 
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Section 39 – Power of veto 
 
49. We did not include reference in the Bill  to actual criteria which local authorities 
would require to consider in exercising a veto, as  we considered that this 
shall require further consultation before finally framing detailed criteria, and these 
criteria may need to alter as BIDS  develop.  However, broadly speaking, we 
propose that the right of veto is to be used so that there should be a veto power 
available to local authorities  to allow them to veto any proposals that:  
 

• conflict with any of their own adopted development plans for the area, 
or wider agreed policy objectives 

• place a disproportionate financial burden on any business or class of 
business, in comparison to other contributors 

  
50. Further conditions pertaining to the right of veto may be required to ensure a 
veto is exercised appropriately in the defined circumstances, and proper 
consideration given by a Council. In principle, we would be agreeable to taking 
forward an amendment to provide that local authorities would be able to use the veto 
where the circumstances above generally applied, and we will discuss this further 
with Parliamentary Counsel. However, we think it would be appropriate to have the 
power to prescribe additional conditions that a local authority must take account 
of, when deciding to use the veto, or to amend the criteria or conditions. 
 
 
NEIL INGRAM 
For the Scottish Executive 
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SUBORDINATE LEGISLATION COMMITTEE 
 

11th Meeting, 2006 (Session 2) 
 

Tuesday 28th  March, 2006 
 

Executive Responses 
 
 

The Joint Inspections (Scotland) Regulations 2006, (SSI 2006/draft) 
 
On 21st March the Committee asked the Executive for an explanation of the following 
matter-  
 

“With respect to regulation 11 the Committee asks the Executive whether it is 
the intention that failure of a person to comply with regulation 5(2) is to be a 
criminal offence.” 

 
The Scottish Executive responds as follows: 
 
Regulation 5(2) (power of entry) provides that: “A person who proposes to exercise 
any power of entry or inspection conferred by this regulation must if so requested 
produce some duly authenticated document showing the authority to exercise the 
power.” Regulation 11 (offences) provides inter alia that obstructing the exercise of 
any power conferred by, or failing to comply with any requirement under, regulation 5 
is an offence. It is not the intention that failure by an authorised person to produce 
some duly authenticated document showing authority, when requested to do so, 
shall be a criminal offence. An offence is more specifically incurred in any obstruction 
of, or failure to comply with, regulation 5(1). Regulation 11(b) refers to a failure to 
comply with any “requirement” of regulation 5 whereas regulation 5(2) refers to a 
duly authenticated document being produced “if so requested”. 
 

The National Health Service (General Ophthalmic Services) (Scotland) 
Regulations 2006, (SSI 2006/135) 

 
On 21 March 2006 the Committee requested an explanation of the following matters: 
 

(a) “in relation to regulation 7(1)(b) why the applicant must give an 
undertaking to comply with paragraph 1 of the terms of service (set out in 
Schedule 1) as this is the definition provision and contains no substantive 
obligations”. 
 
(b) “with regard to regulation 8(1)(a) [the Executive assumes that the 
Committee’s reference is in fact to regulation 8(1)(b)] and 12(1)(c) why the 
reference to convictions for murder is restricted to those obtained in the British 
Islands.” 
 
(c) “with respect to Schedule 2, paragraph 11(1) second line, [the 
Executive assumes that the Committee’s reference is in fact to Schedule 1 
paragraph 11(1) second line] to explain the reference to paragraph 11”. 

1 



SL/S2/06/10/3 

(d) “with respect to regulation 9(6) to explain to which provision the words 
“paragraph 9(1)(a) to (i)” are intended to refer”.  

 
The Scottish Executive responds as follows:  
 
First question  
 
The Executive acknowledges that paragraph 1 of the terms of service is a definition 
provision and contains no substantive obligations, but considers that it is appropriate 
to include paragraph 1 of the terms of service in regulation 7(1)(b) to clarify that 
paragraph 1 applies to the other terms of service with which the applicant for 
inclusion in the second part of the list must comply.  
 
Second question  
 
The Executive explains that in the consultation paper “Further Measures                      
to Improve the Provision of Primary Care Services” 
(http://www/scotland.gov.uk/consultations/health/fmippc-OO.asp) issued in March 
2004, the Executive sought views on the proposal that Health Boards should be 
placed under a duty both to refuse entry to their family health service (FHS) lists, and 
to remove from these lists, any applicant or listed person who had been convicted of 
murder by any court.  Nearly half of respondees commented on this.  There was 
general support for placing Boards under this duty for those convicted of murder in 
the UK.  A number of respondents, however, opposed the extension of this duty to 
conviction by a court elsewhere, on the basis that the conviction might be unsound 
e.g. because the sentence might be politically motivated. An analysis of the 
consultation responses can be found at 
http://www.scotland.gov.uk/Publications/2004/11/20190/45924. For this reason, the 
decision was made to restrict the duty for Boards to refuse entry to, or remove from 
FHS lists,   those convicted of murder in the British Islands, that is the UK, the 
Channel Islands and the Isle of Man.  In other cases, Boards would be able to use 
their power to refer the applicant or listed person to the NHS Tribunal for 
disqualification on efficiency or unsuitability grounds or both. 
 
Third question  
 
The Executive explains that the reference to paragraph 11 is a typographical error 
which will be corrected at the next appropriate opportunity. The Executive considers 
that the error does not affect the validity of the Regulations. 
 
Fourth question  
 
The Executive explains that the words “paragraph 9(1)(a) to (i)” refer to the sub-
paragraphs of paragraph (1) of regulation 9. The Executive acknowledges that it 
would have been correct to use “regulation 9(1)(a) to (i)”, although it considers that 
the intention of the provision is clear. 
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The National Health Service (Primary Medical Services Performers Lists) 
(Scotland) Amendment Regulations 2006, (SSI 2006/136) 

 
On 21 March 2006 the Committee requested an explanation of the following matters: 
 

“(a) the purpose of the definition of “third condition for disqualification” when 
the term does not appear in the principal Regulations; 
 
(b) given the amendments to regulation 7(4) of the principal Regulations 
by regulation 2(6) and (7) of these Regulations, why the definitions of the first 
and second conditions for disqualification have not been removed; 
 
(c) given the amendments to regulation 7(4), why the principal Regulations 
were not amended to include a definition of “a condition for disqualification”.” 

 
The Scottish Executive responds as follows: 
 
The Executive accepts that, given the amendments made by these Regulations to 
Regulation 7(4) of the principal Regulations, it would have been preferable to remove 
the definitions of the first and second conditions, to have omitted the definition of 
“third condition for disqualification”, and to have inserted a definition of “a condition 
for disqualification”. The Executive considers, however, that the effect of the 
amendments made by regulations 2(6) and (7) of these Regulations is that the 
references in regulation 7(4)(2) to “a condition for disqualification” are to be 
interpreted as a reference to any of the first, second or third conditions for 
disqualification. The lack of a definition of “a condition for disqualification” does not, 
therefore, affect the validity or operation of the Regulations. The Executive will, 
however, clarify the wording at the next available opportunity. 
 

The National Health Service (General Dental Services) (Scotland) 
Amendment Regulations 2006, (SSI 2006/137) 

 
The Scottish Executive thanks the Committee for their comments on 21 March. The 
Committee requested information on the following matters:   
 

 “(a) why “principal Regulations” is defined in regulation 1(2) when the term is 
used only once; and in regulations 3 the title to the instrument so defined is 
narrated in full; 
 
(b) which enabling power authorises regulations 2(6); and  
 
 (c) why the Executive has chosen not to pursue consolidation given the 
number of amending instruments.”  

 
The Scottish Executive responds as follows:  
 
First question  
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The Executive accepts that the title to the instrument should not have been narrated 
in full in regulation 3. The Executive regrets this and is grateful to the Committee for 
bringing this point to its attention. 
 
Second question  
 
The enabling power is section 25(5) of the National Health Service (Scotland) Act 
1978. The Executive accepts that specific reference should have been made to this 
power. This power is, of course, included in the enabling powers because all other 
powers enabling the Scottish Ministers in that behalf are referred to in the preamble.  
The Executive is grateful to the Committee for bringing this point to its attention. 
 
Third question  
 
The Executive accepts the need to consolidate these instruments and hopes to do 
so later this year. 
 

The National Health Service (Optical Charges and Payments) (Scotland) 
Amendment Regulations 2006, (SSI 2006/138) 

 
The Scottish Executive thanks the Committee for their comments on 21 March.  The 
Committee requested information on the following matters:   
 

“(a) why references to regulations 5(2) and 6 in regulations 21(2) and 22 
respectively of the principal Regulations have not been removed following the 
revocation of Part III of the principal Regulations. 
 
(b) why the final sentence of the Explanatory Note refers to a regulation 
2(4)(b)(ii) and to a date for coming into force of 6 April 2006 neither of which 
appears in the Regulations. 
 
 (c) why the Executive has no immediate plans to consolidate this series of 
amendments.” 

 
The Scottish Executive responds as follows:  
 
First question  
 
The Executive accepts that these references should have been removed.  The 
Executive regrets this and is grateful to the Committee for bringing this point to its 
attention.  However, the inclusion of these redundant references does not affect the 
validity or effect of the Regulations, but this will be amended at the first available 
opportunity. 
 
Second question  
 
The Executive accepts that this reference in the Explanatory Note should have been 
removed.  The Executive regrets this error and is grateful to the Committee for 
bringing this point to its attention. 
 

4 



SL/S2/06/10/3 

Third question  
 
The Executive accepts the need to consolidate instruments and is taking steps 
towards consolidation of a number of instruments, including the National Health 
Service (General Dental Services) (Scotland) Regulations and the National Health 
Service (Charges for Drugs and Appliances) (Scotland) Regulations.  This series of 
amending instruments will be consolidated as soon as time and resources permit. 
 

The National Health Service (Service Committees and Tribunal) 
(Scotland) Amendment Regulations 2006, (SSI 2006/139) 

 
On 21 March 2006 the Committee requested an explanation for the following 
matters: 
 

“The Committee asks the Executive to explain the reference in regulation 2(3) 
to paragraph 10 of Schedule 1 to the 2006 Regulations which does not 
appear to be relevant. 
 
“Regulation 1(4)(d) of the 1992 Regulations which is amended by the 
Regulations relates to the definition of “complaint” in paragraph (2) of that 
Regulation.  Paragraph 10 of Schedule 1 to the 2006 Regulations deals with 
employees of ophthalmic medical practitioners and opticians and does not 
appear to have any relevance for the definition of “complaint”.  The intention 
may have been to refer to paragraph 12”. 

 
“The Committee expressed the view that it was regrettable that this instrument 
has broken the 21 day rule which it considers could have been anticipated 
with better planning” 

 
The Scottish Executive responds as follows:  
 
First question  
 
The Executive thanks the Committee for pointing out that the reference to paragraph 
10 is superfluous. The intention was to refer to paragraph 11 only and the Executive 
will ensure that the reference is removed when the 1992 Regulations are 
consolidated later this year. 
 
Second question  
 
The Executive factors in the 21 day rule into the timetable for all instruments and 
makes every effort to observe it on all occasions.  However, it was considered 
preferable to bring the instrument into force on 1 April on this occasion because 
failure to bring this Instrument into force on the same date  as the National Health 
Service (General Ophthalmic Services) (Scotland) Regulations 2006 (“the 2006 
Regulations”) would mean that there would be a time gap during which optometrists 
and ophthalmic medical practitioners named on the ophthalmic lists of Health Boards 
would be able to commit potential breaches of their terms of service as provided for 
in the 2006 Regulations without the possibility of referral by a Health Board to an 
NHS Discipline Committee. 
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The Executive fully appreciates the importance of observing the 21 day rule and 
assures the Committee that it will continue to make every effort to do so.  
 

The National Health Service (Charges to Overseas Visitors) (Scotland) 
Amendment Regulations 2006, (SSI 2006/141) 

 
On 21 March 2006 the Committee requested an explanation of the following matters. 
 

“The Committee asks the Executive to explain the purpose of the definition of 
the word “Act” in regulation 1(2)(a). 
 
The Committee also draws to the attention of the Executive, the omission of 
the words “of the principal Regulations” from regulation 3. The Committee is 
of the opinion that these words should have been inserted after the word 
“charges” for consistency with the rest of the instrument.” 

 
The Scottish Executive responds as follows: 
 
The Executive accepts that the definition of the word “Act” in regulation 1(2)(a) is 
unnecessary given that this definition is contained in the principal Regulations. 
 
The Executive accepts the Committee’s comments on this point. 
 

The National Health Service (Travelling Expenses and Remission of 
Charges) (Scotland) Amendment Regulations 2006, (SSI 2006/142) 

 
The Scottish Executive thanks the Committee for their comments on 21 March.  The 
Committee asked the Executive for an explanation of the following matters: 
 

“(a) whether in regulation 3, “claims” is intended to refer to claims to Scottish 
Ministers under the Regulations or applications to Boards for payment; and if 
the former, why the transitional provision in regulation 3 does not apply to 
payments under regulation 11(7) as well as to payments under regulations 6 
and 7; and  
 
(b) why regulation 1(2) contains a definition of “the Income Support 
Regulations”, a term which does not appear in the Regulations.” 
 

The Scottish Executive responds as follows:  
 
First question  
 
The word “claims” is intended to refer to claims to Scottish Ministers under the 
Regulations. The Executive accepts that the transitional provision in regulation 3 
should also apply to payments under regulation 11(7) and it will amend this before 1st 
April 2006. The Executive is grateful to the Committee for bringing this point to its 
attention. 
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Second question  
 
The Executive accepts that this definition is unnecessary as the term which appears 
in regulation 2(6) and (7) is already defined in the principal Regulations.  The 
Executive is grateful to the Committee for bringing this point to its attention. 
 

The Pesticides (Maximum Residue Levels in Crops, Food and Feeding 
Stuffs) (Scotland) Amendment Regulations 2006, (SSI 2006/151) 

 
On 21 March 2006, the Committee asked the Executive for an explanation of the 
following matters: 

 
(a) why “principal Regulations” is defined in regulation 3, as the term is used 
only once in the instrument thereafter; and 
 
(b) why the words “subject to” have been used in regulation 3 when it appears 
that the provisions referred to do not qualify regulation 3. 

 
The Scottish Executive responds as follows: 
 
On question (a), the Executive notes that “the principal Regulations” is defined in 
regulation 2 and used once in the instrument thereafter. It is also worthy of note that 
“the principal Regulations” is used in each of the Schedule headings however it is 
appreciated that the Schedule headings are neither an operative part of the 
Regulations nor of the principal Regulations. The Executive recognises that the use 
of regulation 2 could have been avoided with regulation 3 simply referring to the 
principal Regulations by their full title. However references to the full title of the 
principal Regulations would then also have been used in the Schedule headings.  
The Executive does not consider that the drafting adopted will cause any confusion 
for the reader of the Regulations. 
 
As regards question (b), the substantive effect of regulation 3 is “subject to regulation 
1(3) and (4)”. Regulation 3 comes into force on 27th April 2006 and without 
qualification would direct the amendments made by regulations 4 to 6 at that stage.  
Yet regulation 1(3) and (4) provides that regulations 5 and 6 do not come into force 
until 10th May 2006 and 21st April 2007 respectively. Without the “subject to” 
qualification there would be tension between regulations 1 and 3 in that regard. 
Whilst the Executive considers that alternative drafting approaches would have been 
available, the Executive considers that the legal effect, as drafted, is clear and will be 
clear to the reader, which is ultimately the aim of the qualification. 
 

The Gambling Act 2005 (Licensing Authority Policy Statement) 
(Scotland) Regulations 2006, (SSI 2006/154) 

 
On 21 March the Committee asked the Executive for an explanation of the following 
matter: 
 

“The Committee asks the Executive to confirm that the provisions to which 
this instrument relates (and the enabling power) will be brought into force on 
or before the coming into force of the instrument.” 
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The Scottish Executive responds as follows: 
 
SSI 2006/154 is made under powers in section 349 of the Gambling Act 2005.  No 
other provision in that Act is thought to be of direct relevance to the instrument.  The 
instrument comes into force on 23 April 2006. Section 349 of the 2005 Act comes 
into force on 31 March 2006 in terms of article 2 of the Gambling Act 2005 
(Commencement No.3) Order 2006 (SI 2006/631). SI 2006/631 was made on 5 
March 2006. 
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SUBORDINATE LEGISLATION COMMITTEE 
 

11th Meeting, 2006 (Session 2) 
 

Tuesday 28th March, 2006 
 

Invitation from the Legislation Committee of the National Assembly of Wales 
 
1. The Chair of the Legislation Committee of the National Assembly for Wales has 
written to the Convener inviting the Subordinate Legislation Committee to give evidence 
on its role in scrutinising subordinate legislation in Scotland (see attached Annex). The 
meeting would take place via video-link. 
 
Background 
 
2. The National Assembly for Wales is to be given greater powers under the 
Government of Wales Bill which is currently under scrutiny in the House of Lords.  
 
3. The Legislation Committee has decided to conduct a brief review of 
arrangements for the technical scrutiny of legislation after the Bill comes into force. Its 
terms of reference are to consider: 
 

(a) what scrutiny by the National Assembly would be appropriate for the various 
types of legislation to be made by the Welsh Assembly Government and the 
National Assembly after the coming into force of the relevant parts of the 
Government of Wales Bill; 
 
(b) what scrutiny by the National Assembly would be appropriate for proposed 
Westminster and European legislation relevant to Wales after that date; and 
 
(c) what role a dedicated legislation committee might have in such scrutiny and 
to make recommendations.” 

 
4. The Legislation Committee want to discuss how the SLC scrutinises subordinate 
legislation and delegated powers.  
 
Arrangements 
 
5. If the Committee is minded to accept the invitation, the Legislation Committee 
will host the discussion as part of its formal Committee meeting on 2 May between 
0930 and 1030. It is suggested that this does not form part of the SLC’s formal meeting, 
rather it takes place beforehand via the Parliament’s video-link facility. The Committee 
is due to meet formally at 1030 in any event. If members are content to participate, they 
will wish to consider who should attend. 
 
Decision 
 
6. The Committee is asked whether it wishes to give oral evidence to the 
Legislation Committee of the National Assembly of Wales on 2 May. 
 
The Clerk to the Committee 
28 March 2006 
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ANNEX 
 
Legislation Committee 
Y Pwyllgor Deddfau 
 
 Bae Caerdydd / Cardiff Bay 

Caerdydd / Cardiff 
CF99 1NA 

 
Dr Sylvia Jackson MSP 
Convener 
The Subordinate Legislation Committee 
TG01  
The Scottish Parliament 
Edinburgh 
EH99 1SP 
 

22 March 2006 
 
Dear  Sylvia 
 
The Scrutiny of Legislation Following the 2007 Elections to the National 
Assembly 

 
The Legislation Committee of the National Assembly for Wales has decided to conduct 
a brief review of arrangements for the technical scrutiny of legislation after the Bill 
comes into force.   

We will be looking at the scrutiny of subordinate legislation but also whether, and if so 
how, the Assembly should carry out the work of committees at Westminster that deal 
with the merits of subordinate legislation and delegated powers under Measures.  We 
also need to look at how the Assembly considers draft European and Westminster 
legislation from a Welsh perspective.  Should the Legislation Committee review those 
proposals that are not sufficiently important to be referred to subject committees? 

Members emphasised that as part of the review it would be particularly useful and 
important to look at the Scottish Parliament for good practice guidelines. 

I would therefore be grateful if you agree for our Committees to hold a video conference 
on Tuesday 2.05.06 at 9.30-10.30am. 

I attach the minutes of the meeting of the Legislation Committee 14.02.06 and terms of 
reference of the Review for your information. 

Thank you very much, 
 
Yours sincerely 
 
 
 
David Melding AM 
Chair, Legislation Committee
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LEGISLATION COMMITTEE MEETING  
 
MINUTES (LEG(2)-06-2006):  
 
Meeting Date: 14 February 2006 
Meeting Time: 9:30 a.m. 
Meeting Venue: Committee Room 2, National Assembly Building 
 
Assembly Members in Attendance:  
Assembly Member  Constituency 
Rosemary Butler Newport West 
Jeff Cuthbert Caerphilly 
Christine Gwyther Carmarthen West and South Pembrokeshire 
Ann Jones Vale of Clwyd 
Dai Lloyd South Wales West 
David Melding (Chair) South Wales Central 
Janet Ryder North Wales 
Brynle Williams North Wales 
 
Officials 
Name  Job Title 
Gwyn Griffiths Legal Adviser 
Joanest Jackson Assistant Legal Adviser 
 
Committee Service  
Name Job Title 
Olga Lewis Committee Clerk 
Richard Miltiadis Committee Deputy Clerk 
 
Item 1: Apologies for absence:  Janice Gregory, Eleanor Burnham 
 
Item 2: Minutes of the Previous Meeting – LEG(2)-05-2006 
2.1 The Committee agreed the minutes of the meeting held on 7 February 2006. 
 
Item 3: Chair’s Report 
3.1. As there were no points to report the Chair suggested moving directly to discussing 
legislation. 
 
Item 4: Assembly Orders for Consideration 
4.1 LC1218 – The General Dental Services and Personal Dental Services 
Transitional Provisions (Wales) Order 2006 
LC1219 – Functions of Local Health Boards (Dental Public Health) (Wales) 
Regulations 2006 
LC1224 – The National Health Service (General Dental Services Contracts) 
(Wales) Regulations 2006 
LC1225 – The National Health Service (Personal Dental Services Agreements) 
(Wales) Regulations 2006 
LC1226 – The National Health Service (Dental Charges) (Wales) Regulations 2006 
Ms Jackson presented the reports to the Committee. 
 
4.2 Members noted that there were no Welsh versions of the Statutory Instruments and 
were of the view that despite time constraints and complexities all legislation should be 
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produced in bilingual format. It was queried whether this was due to staffing shortages. 
Mr Griffiths informed the Committee that the primary obstacle to producing Statutory 
Instruments bilingually is a failure by those involved in negotiations at an England and 
Wales level to have sufficient regard for the time needed to make bilingual legislation. 
The Committee agreed to write to the Minister to express its concerns and to look at 
this issue in the forthcoming review. Action: Chair/Legal Advisers/Clerk 
 
4.3 The Members agreed that the reports should be made in the form of the draft 
presented to the Committee by the Legal Advisers.  
 
4.4 LC1220 – The Transition from Primary to Secondary School (Wales) 
Regulations 2006  
Ms Jackson presented the report to the Committee. Members were informed to 
substitute the tabled report with the updated version.  
 
4.5 The Members agreed that the reports should be made in the form of the draft 
presented to the Committee by the Legal Advisers.  
 
4.6 LC1223 – Requirement for the production of Transition Plans and Guidance 
Ms Jackson presented the report to the Committee. The Statutory Instrument was 
made through Standing Order 29 under section 198 of the Education Act 2002. 
 
4.7 Members agreed that the report should be made in the form of the draft presented 
to the Committee by the Legal Advisers.  
 
4.8 LC1221 – The Local Government (Improvement Plans) (Wales) Order 2006 
Ms Jackson presented the report to the Committee. 
 
4.9 Members agreed that the report should be made in the form of the draft presented 
to the Committee by the Legal Advisers. 
 
4.10 LC1222 – The Contaminants in Food (Wales) Regulations 2006 
Mr Griffiths presented the report to the Committee. 
 
4.11 Members agreed that the report should be made in the form of the draft presented 
to the Committee by the Legal Advisers. 
 
4.12 LC1227 – Government of Further Education Corporations (Revocation) 
(Wales) Regulations 2006 
Mr Griffiths presented the report to the Committee. 
 
4.13 Members agreed that the report should be made in the form of the draft presented 
to the Committee by the Legal Advisers. 
 
4.14 LC1228 - The Further Education Corporations (Replacement of Instrument 
and Articles of Government) (Wales) Order 2006 
Mr Griffiths presented the report to the Committee. The Statutory Instrument was made 
through Standing Order 29 under section 198 of the Education Act 2002. 
 
4.15 Members sought clarification as to whether, under this Statutory Instrument, the 
Chair would have just a second vote, or a second vote and a casting vote. Members 
also enquired as to whether the Statutory Instrument allows suspension of staff where 



 

 5

there is good or urgent cause, or where there is good and urgent cause. Members also 
enquired as to why the Constitution of a Students Union would need to go to the 
Corporation to be accepted. 
 
4.16 In relation to the issue concerning the Chair’s vote and the issue relating to 
suspension, Mr Griffiths informed the Committee that he was unsure as to which was 
correct and he would return to the Committee with clarification. In relation to the final 
point Mr Griffiths informed the Committee that this is a policy issue and therefore not an 
issue to be considered by the Legislation Committee. Mr Griffiths recommended 
withdrawing the relevant paragraph from the report. 
 
4.17 Members then suggested that the Statutory Instrument should be referred to the 
Education Committee and that the Students Unions should be consulted. 
 
4.18 Mr Griffiths informed the Committee that it was too late to refer the Statutory 
Instrument to the Education Committee or consult the Students Unions and that it could 
now only be referred to Plenary. Mr Griffiths proposed writing to the Education 
Committee. The Members agreed. Action: Chair/Legal Advisers/Clerk 
 
4.19 Members agreed that the report should be made in the form of the draft presented 
to the Committee by the Legal Advisers. 
 
Item 5: Discussion: The Scrutiny of Legislation Following the 2007 Elections to 
the National Assembly 
5.1 The Members discussed the paper prepared by Mr Griffiths and agreed to conduct 
a review on the role and remit of the Legislation Committee following the 2007 elections 
to the National Assembly. Members agreed the proposals in the paper and the terms of 
reference within it. 
 
5.2 The Chair suggested consulting with other jurisdictions via live video links and/or 
through written questions. He also proposed involving outside experts such as 
Professor Richard Rawlings of the London School of Economics. The Chair reminded 
the Committee that this consultation would have to be done over a short period of time. 
Members emphasised that it would be particularly useful and important to look at the 
Scottish Parliament for good practice guidelines. It was also suggested that any 
consultation would be better served through face to face discussions. The Chair 
highlighted the difficulties in arranging for the whole committee to visit other 
jurisdictions but noted it might be possible for some members to visit. It was also noted 
that it might be valuable to look at how the Irish Parliament deals with bilingual 
legislation. The Committee also agreed to consider whether post-2007 looking at 
European legislation might be a possibility. It was decided to hear the European 
Committee’s opinion on the subject. The Chair/Clerk/Legal Advisers were asked to 
make practical arrangements.  
Action: Chair/Legal Advisers/Clerk  
 
Actions 
4.2 The Chair was asked to write to the Business Committee to express its concerns 
regarding the failure to issue legislation bilingually. 
Action: Chair/Legal Advisers/Clerk 
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4.18 The Chair was asked to write to the Chair of the Education Committee to draw his 
attention to the issue of Students Unions Constitutions. Action: Chair/Legal 
Advisers/Clerk 
 
5.1 The Chair/Clerk/Legal Advisers were asked to make practical arrangements on the 
Review on the scrutiny of legislation and the role/remit of the Legislation Committee 
following the 2007 elections to the National Assembly.  Action: Chair/Legal 
Advisers/Clerk  
 
Item 6: Any Other Business and Date of Next Meeting 
6.1 The next meeting of the Committee would be held on 28 February 2006 (probably 
in the Senedd). 
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The Scrutiny of Legislation Following the 2007 Elections to the National 
Assembly 

 
The Legislation Committee has decided to conduct a brief review of arrangements for 
the technical scrutiny of legislation after the Government of Wales Bill comes into force. 
It hopes to consider all the evidence by the Easter recess, so that a draft report can be 
prepared during the recess for consideration by the Committee when it returns.   
 
The following terms of reference were agreed – 
 
“To consider 
 (a) what scrutiny by the National Assembly would be appropriate for the various 
types of legislation to be made by the Welsh Assembly Government and the National 
Assembly after the coming into force of the relevant parts of the Government of Wales 
Bill; 
 (b) what scrutiny by the National Assembly would be appropriate for proposed 
Westminster and European legislation relevant to Wales after that date; and 
 (c) what role a dedicated legislation committee might have in such scrutiny and 
to make recommendations.” 
 
 
 
Legislation Committee 
14 February 2006 
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SUBORDINATE LEGISLATION COMMITTEE 

 
11th Meeting, 2006 (Session 2) 

 
Tuesday 28th March, 2006 

 
Finance Committee: Inquiry into Accountability and Governance 

 
 
1. The Convener of the Finance Committee has written to the Convener to 
inform her of its inquiry into accountability and governance, and invite the Committee 
to submit written evidence (see attached Annex). 
 
Background 
 
2. The Finance Committee’s inquiry relates to concerns it has expressed relating 
to the statutory independence of parliamentary commissioners and ombudsmen 
versus their accountability for expenditure of public funds.  
 
3. The inquiry’s remit is as follows: 
 

• to examine the growth in the number of independent, regulatory and 
investigatory bodies and the associated growth in funds allocated since 
devolution;  

• examine the adequacy of processes for setting and scrutinising the annual 
budgets of such bodies;  

• examine the appropriateness of existing lines of accountability and how this 
process works in practice; and  

• identify whether there are any potential overlaps in remits and responsibilities 
of independent, regulatory and investigatory bodies and any financial 
implications of such overlaps. 

 
4. The letter sets out a number of questions to recipients. 
 
5. The closing date for responses is 18 April.  
 
Response 
6. The Committee will wish to consider whether there are any issues it wishes to 
raise with the Finance Committee. However, it will note from the issues raised that 
these appear to be policy related. 

Seminar 

8. The Finance Committee has arranged an informal seminar at 2pm on Monday 
24 April which will help inform the oral evidence sessions, and has invited a member 
of the Committee to attend.  
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Decision 
 
9. The Committee is asked if it wishes to make a submission to the Finance 
Committee’s inquiry and if the Committee wishes to be represented at the informal seminar on 
24 April. 
 
 
The Clerk to the Committee 
28 March 2006 
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ANNEX 

 
 

Finance Committee 
 

Dr Sylvia Jackson MSP 
Convener 
Subordinate Legislation Committee 
The Scottish Parliament 
Edinburgh 
EH99 1SP 
 

Room T3.60
The Scottish Parliament

EDINBURGH
EH99 1SP

Direct Tel: (0131) 348 5205
(RNID Typetalk calls welcome)

Fax: (0131) 348 5600
(Central) Textphone: (0131) 348 5205 

Rosalind.wheeler@scottish.parliament.uk

1 March 2006
 
Dear Sylvia 
 
Finance Committee: Inquiry into Accountability and Governance 
 
I am writing to you in your capacity as a Committee Convener to inform you of the 
Finance Committee’s call for evidence on its inquiry into accountability and 
governance. The Committee would like to invite your Committee to submit evidence 
to this inquiry.  
 
The Committee has previously raised concerns relating to the statutory 
independence of parliamentary commissioners and ombudsmen versus their 
accountability for expenditure of public funds including questioning whether there is a 
need for powers to be written into legislation that will afford the SPCB budgetary 
control over various commissioners. 
 
Therefore, it wanted to undertake an inquiry which would look at these issues in 
more detail and would also consider other bodies which are set up to have some 
degree of independence to establish whether different accountability mechanisms 
exist and the reason for any differences. 
 
The Committee is therefore interested not only in parliamentary-appointed 
commissioners but also Audit Scotland and other regulatory bodies which have a 
degree of independence over which the Executive has budgetary control, namely: 

 
• The Office of the Scottish Charity Regulator 
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• Her Majesty’s Inspectorate of Education 
• The Scottish Commission for the Regulation of Care 
• The Standards Commission for Scotland and the Office of the Chief 

Investigating Officer 
• Water Industry Commission for Scotland 

 
Remit 
The Committee agreed the following broad remit for this inquiry: 
 

• to examine the growth in the number of independent, regulatory and 
investigatory bodies and the associated growth in funds allocated since 
devolution;  

• examine the adequacy of processes for setting and scrutinising the annual 
budgets of such bodies;  

• examine the appropriateness of existing lines of accountability and how this 
process works in practice; and  

• identify whether there are any potential overlaps in remits and responsibilities 
of independent, regulatory and investigatory bodies and any financial 
implications of such overlaps. 

 
Written evidence 
The Committee is specifically interested to hear from Committees who have had a 
role in establishing any of the commissioners or the SPSO, considered an annual 
report or oral or written evidence from any of these bodies, or has regular contact / 
working relations with commissioners, the SOSO or Audit Scotland. 
 
The Committee would be grateful if you could set out the nature of your work relating 
to any of the commissioners, the SPSO or Audit Scotland in your submission and 
address the following questions: 

• Do you think there is any confusion or overlaps between the remits and 
responsibilities of the various commissioners and ombudsman (if appropriate, 
please give an example) 

• The total budget for all parliamentary commissioners and ombudsman is 
around £6m.  Do you believe this is too much, too little or just about right? 

• How can we combine accountability of commissioners and ombudsman to 
Parliament with operational independence? 

• Should Parliament or its Committees be able to influence the policy or work 
programme of commissioners or ombudsman or should this be a matter for 
the commissioners and ombudsman themselves? 

• Should there be an identical model of accountability for all commissioners 
and ombudsmen? If so, would you favour common budgetary controls as a 
key feature of such a model?  

• What are your views on the adequacy of existing budgetary controls on 
ombudsmen and commissioners?  Is there any alternative to the model of 
having Commissioners and Ombudsman under the control of the SPCB? 
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• Is it possible to implement section B2 of the Paris Principles1 and retain 
suitable budgetary controls? 

• The Executive has proposed setting up a Scottish Civil Enforcement 
Commission as an NDPB in the Bankruptcy and Diligence etc (Scotland) Bill 
to ensure its independence.  Do you have any views about the establishment 
of Commissions by the Executive and are there alternative models that 
should be considered and how should budgetary control be exercised?  

Should your Committee wish to make a submission to the inquiry, please send it in 
electronic format to the inquiry email address below: 
 
accountability@scottish.parliament.uk 
 
The deadline for submissions is 18 April 2006. For more information about the 
inquiry or to discuss your submission, please don’t hesitate to contact Rosalind 
Wheeler, Senior Assistant Clerk to the Committee, on 0131 348 5205 or at 
rosalind.wheeler@scottish.parliament.uk. 
 
Written evidence submitted to the inquiry will be available to view online after the 
closing date for receipt of evidence. 
 
Seminar 
The Committee intends to hold an informal seminar on the afternoon of Monday 24 
April at 2pm to inform the inquiry’s oral evidence sessions. The Committee would 
like to invite you, or a representative of your Committee, to attend this seminar. The 
purpose of this seminar will be to allow an informal discussion between members on 
how existing lines of accountability are operating in practice. 
 
The Committee will also be inviting representatives of the Study Group on Public 
Officials of Parliament to attend to present information on its international studies on 
lines of accountability. In addition, the Committee will be inviting representatives of 
the House of Commons Public Administration Select Committee which has recently 
launched a similar inquiry covering UK ‘constitutional watchdogs’ to discuss the UK 
wide perspective. 
 
The clerks to the Committee will be in touch in due course with details of the 
programme and practical arrangements for the seminar. In the meantime, I should 
be grateful if you, or the nominated member of your Committee, could confirm your 
availability to the clerks to the Committee by Friday 31 March 2006.  
 
Oral Evidence 
For information, the Committee intends to take oral evidence from the Executive, 
SCPA, SPCB and a selection of independent, regulatory and investigatory bodies 
towards the end of May or in early June.  
 
                                            
1 Section B2 “The national institution shall have an infrastructure which is suited to the smooth 
conduct of its activities, in particular adequate funding. The purpose of this funding should be to 
enable it to have its own staff and premises, in order to be independent of the government it need not 
be subject to financial control which might affect this independence.”  
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Further Information 
Additional information on this inquiry can be found at the Committee’s website at: 
 
http://www.scottish.parliament.uk//business/committees/finance 
 
I also attach a copy of the Committee’s press release on the inquiry for your 
information. 
 
Yours sincerely 
 
 
 
 
 
Des McNulty 
Convener 
Finance Committee
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